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Rules and Regulations

This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is soid by 
the Superintendent of Documents. Prices of 
new books are listed in file first FEDERAL 
REGISTER issue of each week.

DEPARTMENT O F AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 1030 

[DA-93-20]

Milk in the Chicago Regional Marketing 
Area; Revision of Supply Plant 
Shipping Percentages

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Revision of rules.

SUMMARY: This action revises certain 
provisions of the Chicago Regional milk 
order for the month of September 1993. 
The action reduces the stripping 
percentages for pooling individual 
supply plants to 2 percent of receipts 
and the shipping percentage for units of 
suppfyplants to 5 percent of receipts. 
The revision is made in response to a 
request by Central Milk Producers 
Cooperative, a federation of 
cooperatives that represent producers 
who supply the market. The action is 
necessary to prevent uneconomic 
shipments of milk from supply plants to 
distributing plants.
EFFECTIVE DATE: Amendment number 1 
is effedive September 1,1993.

Amendment number 2 is effective 
September 1,1993, through September
30,1993.

Amendment number 3 is effective 
October 1,1993.
FOR FURTHER INFORMATION CONTACT: John 
F. Borovies, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Brandi, room 2968, South 
Building, P.O. Box 96456, Washington, 
DC 20090-6456, (202) 690-1366. 
SUPPLEMENTARY INFORMATION: Prior 
document in this proceeding: Notice of 
Proposed Revision of Supply Plant 
Shipping Percentage: Issued August 3, 
1993; published August 9,1993 (58 FR 
42258).

The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action would not have 
a significant economic impact on a 
substantial number of small entities. 
This action would also tend to ensure 
that dairy farmers will continue to have 
their milk priced under the order and 
thereby receive the benefits that accrue 
from such pricing.

This revision of rules has been 
reviewed under Executive Order 12778, 
Civil Justice Reform. This action is not 
intended to have retroactive effect If 
adopted, this action will not preempt 
any state or local laws, regulations, or 
policies, unless they present an 
irreconcilable conflict with this rule.

The Agricultural Marketing 
Agreement Act of 1937, as amended, 
provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 8c(15)(A) of the Act, any handler 
subject to an order may file with the 
Secretary a pétition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 

. the order is not in accordance with the 
law and requesting a modification of an 
order or to be exempted from the order. 
A handler is afforded the opportunity 
for a hearing on the petition. After a 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has its principal place of 
business, has jurisdiction in equity to 
review the Secretary’s ruling on the 
petition, provided a bill in equity is 
filed not later than 20 days alter date of 
the entry of the ruling.

This final rule has been reviewed by 
the Department in accordance with 
Departmental Regulation 1512-1 and 
the criteria contained in Executive 
Order 12291 and has been determined 
to be a “non-major" rule.

This revision is issued pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and the provisions of 
§ 1030.7(b)(5) of the Chicago Regional 
order.
Statement of Consideration

After consideration of all relevant 
material, including the proposal set
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forth in the aforesaid notice, and other 
available information, it is hereby found 
and determined that the supply plant 
shipping percentages should be lowered 
to 2 percent of receipts for individual 
supply plants and 5 percent of receipts 
for supply plant units during September
1993.

Currently, the order provides that 
individual supply plants must ship at 
least 5 percent of their milk receipts to 
other plants^to qualify as pool plants 
while a unit of supply plants must ship 
at least 10 percent of total receipts for 
pooling purposes during the months of 
September through December. During 
other months the shipping standards are 
3 percent for individual plants and 6 
percent for a unit of plants.

(With regard to the current supply 
plant shipping standards, it is noted that 
the 1993 annual Code of Federal 
Regulations specifies shipping 
standards of 1 percent for individual 
plants and 4 percent for a supply plant 
unit for the months of September 
through December. Such shipping 
percentages are the result of a revision 
published on December 27,1991 (56 FR 
66753). Such revision was to be 
applicable for only one month but was 
inadvertently shown in the annual Code 
of Federal Regulations as still being in 
effect)

The Chicago order provides that the 
Market Administrator may adjust the 
shipping standards for individual plants 
and units of plants by up to 2 
percentage points. The order also 
provides that the Director of the Dairy 
Division may increase the shipping 
standards by up to 5 percentage points 
or decrease the shipping standards by 
up to 10 percentage points. The 
adjustments can be made to encourage 
additional milk shipments or to prevent 
uneconomic shipments.

The revision was requested by Central 
Milk Producers Cooperative (CMPC), a 
federation of cooperative associations 
that represent a substantial number of 
the producers who supply the market. 
CMPC contends that a reduction of the 
shipping percentages is necessary to 
prevent uneconomic shipments of milk 
from distant supply plants solely for 
pooling purposes.

Based on supply and sales estimates, 
CMPC requested that the Market 
Administrator reduce the shipping 
percentage by 2 percentage points for 
the month of August. A reduction to 1
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percent of receipts for supply plants and 
4 percent for units of supply plants has 
been issued by the Market 
Administrator for August.

CMPC indicated that in order to make 
the most efficient use of available milk 
supplies, as much as possible of nearby 
milk supplies will be utilized, with 
reliance on distant supplies only on 
days when nearer milk supplies have 
been exhausted. For the month of 
September, CMPC indicates that such 
efficiencies can only be realized if the 
shipping standards for individual plants 
and units of supply plants are reduced 
to 2 and 5 percent of receipts, 
respectively.

In view of the supply/demand 
relationship for the market, the supply 
plant shipping percentages should be 
reduced for September 1993. A 
reduction of the shipping percentages 
will contribute to orderly marketing in 
that costly and inefficient shipments of 
milk from distant supply plants will not 
be necessary. Thus, aairy farmers who 
have supplied the market will continue 
to have their milk pooled under the 
order. It is hereby found and determined 
that 30 days’ notice of the effective date 
hereof is impractical, unnecessary, and 
contrary to public interest in that:

(a) This revision is necessary to reflect 
current marketing conditions and to 
maintain orderly marketing conditions 
in the marketing area for the month of 
September;

(b) This revision does not require of 
persons affected substantial or extensive 
preparation prior to the effective date; 
ana

(c) Notice of the proposed revision 
was given interested parties and they 
were afforded opportunity to file written 
data, views, or arguments concerning 
this issue. No opposing views were 
received.

Therefore, good cause exists for 
making this revision effective less than 
30 days from date of publication in the 
Federal Register.
List of Subjects in 7 CFR Part 1030

Milk marketing orders.
For reasons set forth in the preamble; 

part 1030 of chapter X of title 7 of the 
Code of Federal Regulations is amended 
as follows:

PART 1030— MILK IN TH E  CHICAGO 
REGIONAL MARKETING AREA

1. The authority for 7 CFR part 1030 
continues to read as follows:

Authority: Secs. 1 -19 ,49  Stat. 31, as 
amended (7 U.S.C. 601-674).

$1030.7 [Amended)
2. Effective September 1,1993, 

through September 30,1993, the

introductory text of § 1030.7(b) is 
amended by changing the M1 percent" to 
"2 percent” and by changing the "4 
percent" to "5 percent".

3. Effective October 1,1993, the 
introductory text of $ 1030.7(b) is 
amended by changing the "2 percent” to 
"5 percent" and by changing the "5 
percent" to "10 percent”.

Dated: September 14,1993.
W.H. Blanchard,
Director, Dairy Division.
[FR Doc. 93-22897 Filed 9-20-93; 8:45 am] 
BILLING CODE MNHB-P

SMALL BUSINESS ADMINISTRATION 

13 CFR Part 121

Nonmanufacturer Rule Waiver 
Procedures; Small Business Size 
Regulations

AGENCY: Small Business Administration. 
ACTION: Final rule.

SUMMARY: The Small Business 
Administration (SBA) is establishing a 
final rule regarding waivërs of a 
requirement of the Small Business Act 
commonly referred to as the 
"Nonmanufacturer Rule” for classes of 
products (class waivers). Waivers of the 
Nonmanufacturer Rule allow small 
business regular dealers to supply the 
product of any domestic manufacturer 
or processor on a small business set- 
aside or SBA 8(a) Program procurement. 
Section 8(a)(17) (A) and (B) of the Small 
Business Act sets forth the 
Nonmanufacturer Rule and provisions 
which allow the Administrator to waive 
the requirements of that Rule for classes 
of products.
EFFECTIVE DATE: September 21,1993.
FOR FURTHER INFORMATION CONTACT: 
James Parker, Procurement Analyst, 
Office of Procurement Policy and 
Liaison, 202/205-6465:
SUPPLEMENTARY INFORMATION: On 
November 15,1988, the enactment of 
Public Law 100-656 incorporated into 
the Small Business Act the previously 
existing SBA requirement that 
recipients of small business set-aside or 
SBA 8(a) Program contracts for 
manufactured products that are not the 
actual manufacturers 
(nonmanufacturers) be themselves small 
business regular dealers. This legislation 
specifies that regular dealers may only 
provide the product of domestic small 
business manufacturers or processors on 
small business set-asides and 8(a) 
procurements. This requirement is 
commonly known as the 
Nonmanufacturer Rule. Section 303(h)

of Public Law 100-656 provided for the 
Administrator of the SBA to grant a 
waiver of the Nonmanufacturer Rule for 
a product or class of products for which 
there are no small business 
manufacturers or processors in the 
Federal market. The requirement that a 
small business supplier provide the 
product manufactured or processed by a 
domestic small business concern in a 
contract set-aside for small business or 
under an SBA 8(a) Program contract is 
found in SBA regulations 13 CFR 
121.906(b) and 121.1106(b).

On June 15,1989, Public Law 101-37 
renumbered the elements in the 
Nonmanufacturer Rule and added the 
requirement that a small business 
concern shall be a small business 
concern under the numerical size 
standard for the Standard Industrial 
Classification Code assigned to the 
contract solicitation on which the offer 
is being made. Further, on November
15,1990, Public Law 101-574 further 
modified the wording of the waiver 
provision to allow the Administrator to 
waive the requirement for any class of 
products for which there are no small 
businesses "available to participate in 
the Federal procurement market." (It 
also added a provision which allows the 
Administrator to waive the 
requirements of the Nonmanufacturer 
Rule after reviewing a determination by 
a contracting officer that no small 
business manufacturer or processor can 
reasonably be expected to offer a 
product meeting the specifications, 
including period of performance, 
required of an offeror on a solicitation. 
This final rule does not deal with 
solicitation-specific waivers. Such 
waivers are the subject of a proposed 
rule published elsewhere in today's 
Federal Register.)

The publication of this final rule 
regarding waivers of the 
Nonmanufacturer Rule for classes of 
products follows the publication of 
Notices of Proposed Rule Making 
(NPRM) in the Federal Register on May 
17,1990 (55 FR 20467) and on 
December 18,1990 (55 FR 51913- 
51916),
Overview of Public Comments

The NPRM of December 18,1990 
modified the NPRM of May 17,1990, to 
incorporate comments received as a 
result of that NPRM and reflected a 
change in designation of the official 
within the Agency with the 
responsibility for handling waivers. In 
addition, SBA received five comments 
oni the second NPRM.

The first commentor, a petroleum 
supplier, supported the procedures set 
forth in the December 18 NPRM, but



Federal Register / Vol. 58, No, 181 / Tuesday, September 21, 1993 / Rules and Regulations 4 8 9 5 5

wanted them extended to the Small 
Disadvantaged Business Program 
established under section 1207 of Public 
Law 99-661 so that all minority firms 
could benefit from them.

Regarding the petroleum supplier’s 
comment, the SBA cannot extend the 
procedures as recommended since 
Public Law 99-661 applies to a program 
administered by the Department of 
Defense. The SBA does not have the- 
authority to unilaterally direct the 
Department of Defense to comply with 
SBA procedures.

The second commentor was a 
minority dealers association. The 
minority dealers association’s first 
comment was in support of the 
proposed response time of 45 days for 
class waivers.

The minority dealers association’s 
second comment questioned whether 
the proposed definition of “class of 
products” should be based on Product 
and Service Codes.

The minority dealers association’s 
third comment was that in emergency 
situations, SBA should grant waivers 
based upon a certification by a small 
business that it had conducted a search 
for the required product and was unable 
to locate a manufacturer or processor.

The minority dealers association's 
fourth comment was that section 210 of 
Public Law 101-574 requires the SBA 
Administrator to grant waiver based on 
the contracting officer’s determination.

Regarding the minority dealers 
association’s first comment, no response 
is necessary.

Regarding the minority dealers 
association’s second comment, the 
definition of “class of products” 
provided in the December 1990 NPRM 
was thought to be the best definition at 
the time of publication. However, SBA’s 
experience in processing waivers, and 
the comments to the proposed rule, has 
led to a change in the definition of 
“class of products” from one based on 
the Federal Procurement Data System’s 
Product and Service Codes (PSC) to one 
based on the Office of Management and 
Budget’s Standard Industrial 
Classification (SIC) Code system. The 
SBA has determined that the product 
definitions within the individual PSCs 
are too broad and cause difficulty when 
defining “class of products.” The SBA 
has found that the individual 
subdivisions within the four-digit SIC 
codes are more definitive than product 
descriptions listed in the PSC. The SBA 
has also determined that the general 
public, small businesses, and 
contracting officers are more familiar 
with and have greater access to 
information on the SIC code system.

Regarding the minority dealers 
association’s third comment, the SBA 
cannot adopt this comment because the 
wording of the statute requires that a 
waiver be denied if even one 
manufacturer is available to participate 
in the Federal procurement market. In 
addition, it is unreasonable to expect 
that a small business has the resources 
to search the entire Federal procurement 
market.

Regarding the minority dealers 
association’s fourth comment, rules 
relating to waivers of products on 
specific solicitations based on a 
contracting officer’s determination are 
not part of this final rule.

Tne third commentor was the United 
States General Services Administration 
(GSA). GSA’s first comment was to 
recommend clarification of what 
information in the Federal Procurement 
Data System SBA “deems relevant,” and 
clarification of the terms “last calendar 
year,” “last year,” and “past year.”

GSA’s second comment 
recommended clarification of 
requirements for a five-day expedited 
procedure and requested the complete 
address for submission of waiver 
requests.

Regarding GSA’s first comment, the 
language of the rule has been clarified 
in each of the areas requested. In 
reaching decisions to grant waivers, the 
SBA will consider any information that 
demonstrates the presence of a small 
manufacturer or processor available to 
participate in the Federal procurement 
market. The basis for this information 
may include, but is not limited to, 
information in the SBA’s Procurement 
Automated Source System (PASS), 
information in the Thomas Register, 
information obtained through the 
Commerce Business Daily, and 
information which the SBA obtains 
from other Federal procuring agencies 
and from industry associations. Based 
on experience in processing waiver 
requests, the SBA has decided that two 
years, or 24 months, is the most 
reasonable time period to survey the 
Federal procurement market to 
determine whether a firm should be 
considered “available to participate. ” 
Accordingly, each reference to the year 
or years in the Federal market now 
reads “in the 24 months prior to the 
request for waiver.”

Regarding GSA’s second comment, 
the expedited procedure and the 
address to hand-carry requests are 
included in the text.

The fourth commentor was the United 
States Department of the Treasury. 
Treasury’s first comment was that the 
procedures requiring a waiver denial if 
one small business manufacturer exists

may create a monopolistic situation 
leading to noncompetitive pricing and 
that a change be adopted to require at 
least two small business manufacturers 
or processors before declining a waiver.

Treasury’s second comment was that 
there may be cases where the small 
manufacturer may not be able to meet 
either the time or quantity requirements 
of a solicitation, in which cases a waiver 
should be granted.

Treasury’s third comment was that 
waivers should be established for 
several years to provide for stability in 
procurement planning.

Regarding Treasury’s first comment, 
the statute allows a waiver to be granted 
when “no small business is available 
* * * ” The SBA interprets the wording 
of the statute to mean that a waiver 
cannot be granted if at least one such 
business exists.

Regarding Treasury’s second 
comment, as stated previously, rules 
relating to waivers of products on 
specific solicitations based on a 
contracting officer’s determination are 
not part of this final rule.

Regarding Treasury’s third comment, 
no change is considered necessary since 
class waivers are generally for an 
indefinite period of time, subject to 
periodic review by the SBA.

The fifth commentor requested that 
the regulations be expanded to include 
medical, pharmaceutical and surgical 
supplies as a class of products.

Regarding this comment, the SBA 
believes that such products are covered 
within the definition of classes of 
products and that waivers can be 
granted for them, within specific SIC 
codes, if found to be warranted.
Section by Section Review

Section 121.2101 describes the 
underlying policy of the statute that 
allows the SBA to waive the 
Nonmanufacturer Rule for any class of 
products where there are no small 
manufacturers or processors available to 
participate in the Federal procurement 
market and to grant waivers of the Rule 
on a solicitation by solicitation basis.

Section 121.2102 provides definitions 
of pertinent terms used in these rules, 
including “class of products,” 
“contracting officer,” “Federal 
procurement market,” 
“Nonmanufacturer Rule,” “person,” 
“procuring agency,” and "United 
States.”

Section 121.2103 sets forth the 
statutory standard that must be met to 
justify issuing a waiver for a class of 
products (class waivers).

Section 121.2104 describes the 
procedures to be followed in requesting 
and granting waivers for classes of
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products and establishes that the 
average processing time is 45 working 
days. An expedited procedure for 
granting waivers for classes of products 
is also described where there is a 
compelling or urgent reason.

Section 121.2105 describes the 
procedures which SBA will follow in 
terminating waivers for classes of 
products (class waivers) if and when 
small business manufacturers or 
processors become available to 
participate in the Federal procurement 
market. The procedure includes an 
announcement in the Federal Register 
by SBA of its intent to terminate a 
waiver, requesting public comment 
regarding the proposed termination.

Section 121.2106 describes the list of 
waived classes of products, where the 
list may be found, and how to obtain a 
copy of the list.
Compliance With Executive Orders 
12291 and 12612, the Regulatory 
Flexibility Act J55 U.S.C. 601, et al.) 
and the Paperwork Reduction Act (45 
U.S.C. 601, ch. 35)

Based on experience to date, the SBA 
anticipates that the number of requests 
for class waivers will not exceed 60 
annually. Since there are literally 
millions of procurement actions each 
year, the SBA considers that these 
requests are not significant in number, 
and are not expected to approach the 
threshold of $100 million. Therefore, 
the SBA has determined that this rule 
does not constitute a major rule for the 
purposes of Executive Order 12291.

The SBA certifies that this rule will 
have no Federalism implications 
warranting the preparation of a 
Federalism Assessment in accordance 
with Executive Order 12612.

For purposes of compliance with the 
Regulatory Flexibility Act, 55 U.S.C. 
601, et al., SBA certifies that this rule 
has no significant economic effect on a 
substantial number of small entities, 
since SBA estimates the number of 
requests will not exceed 60 annually.

The SBA certifies that this final rule 
will not impose any new reporting or 
recordkeeping requirements subject to 
the Paperwork Reduction Act, 44 U.S.C. 
chapter 35.
List of Subjects in 13 CFR Part 121

Nonmanufacturer rule waiver, Small 
business size regulationsr Small 
businesses.

For the reasons set forth above, 
subpart B of part 121 of title 13, Code 
of Federal Regulations (CFR), is 
amended as follows:

PART 121— (AMENDED]

1. The authority citation for part 121 
continues to read as follows:

Authority: 15 U.S.C. 632(a), 634(b)(6), 
637(a), 644(c); and Public Law 102-486,106 
Stat 2776, 3133.

Subpart B— [Amended]

2. Subpart B of part 121 is amended 
by adding an undesignated center 
heading and §§ 121.2101 through 
121.2106 to read as follows:
Waivers of the Nfonmanufacturer Rule for 
Classes of Products

Sec.
121.2101 Policy.
121.2102 Definitions.
121.2103 Conditions Justifying Waivers for 

Classes of Products.
121.2104 Procedures for Requesting and 

Granting Class Waivers.
121.2105 Termination of a Class Waiver.
121.2106 Classes of products for which 

waivers have been previously granted by 
SBA.

Waivers of the Nonmanufacturer Rule 
for Classes of Products

$122.2101 PoHcy.
(a) (1) Section 8(a)(17)(B) of the Small 

Business Act. 15 U.S.C. 637(a)(17)(B), 
was amended by section 303(h) of the 
Business Opportunity Development 
Reform Act of 1908, Public Law. 100— 
656. It was also amended by section 210 
of the Small Business Administration 
Reauthorization Act of 1991, Public Law 
101-574. These statutory provisions 
provide that an otherwise qualified 
supplier of a product that is not the 
actual manufacturer (nonmanufacturer) 
under consideration for a small business 
set-aside or SBA 8(a) Program contract 
shall:

(1) Be primarily engaged in the 
wholesale or retail trade;

(ii) Be a small business concern;
(iii) Be a regular dealer as defined by 

the Walsh-Healey Public Contracts Act; 
and

(iv) Represent that it will supply the 
product of a domestic small business 
manufacturer or processor,

(2) This requirement is known as the 
Nonmanufacturer Rule (see 13 CFR 
121.906 and 121.1106).

(b) Recognizing that these 
requirements may be impossible for 
some qualified small business dealers to 
meet for certain products, Public Law 
100-656 added to the Small Business 
Act a provision which allows the 
Administrator of the SBA to waive the 
requirement for any class of products 
(class waivers) for which there are no 
small business manufacturers or 
processors available to participate in the 
Federal market.

$121.2102 Definitions.
(a) A vailable to participate in the 

context of the Federal market means 
contractors that have been awarded or 
have performed on a contract or 
contracts to supply a specific class of 
products to the Federal government * 
within the past 24 months from the date 
of the request for waiver, either directly 
or through a dealer, or who have offered 
on a solicitation for that class of 
products within that timeframe.

(b) Class o f  products is an individual 
subdivision within a four-digit Industry 
Number as established by the Office of 
Management and Budget in the 
Standard Industrial Classification (SIC) 
Manual. For example, the four-digit 
Industry Number for electronic 
computers is 3571, and a subdivision 
within 3571 is personal computers. 
Therefore, personal computers is a class 
of products that could be researched for 
potential waiver of the 
Nonmanufacturer rule.

(c) Contracting o fficer es  used in this 
part is the same as that defined by the 
Federal Acquisition Regulation (FAR 
2.101) except that it excludes SBA 8(a) 
Program contracting officers.

(d) F ederal m arket means acquisitions 
by the Federal government from offerors 
located in the entire geographic United 
States, except that SBA may consider 
the Federal market for a particular class 
of products to be a more geographically 
restricted market area if it is 
demonstrated that the class of products 
is not supplied on a national basis. An 
example would be where the practical 
aspects of providing an item create a 
geographic limitation on competition.

(e) N onm anufacturer Buie means the 
requirement set forth in 13 CFR 121.906 
and 121.1106 that a contractor under a 
small business set-aside or 8(a) contract 
be a small business under the applicable 
size standard and provide its own 
product or that of another domestic 
small business manufacturing or 
processing concern.

(f) Person is an individual, 
partnership, corporation, association, or 
other business entity.

(g) Procuring agency  is a Federal 
agency empowered by law to obligate 
funds for the purpose of obtaining 
supplies or services on behalf of the 
government, and that is making the 
small business set-aside award or 
offering a contract to the SBA for award 
under die 8(a) Program.

(h) United States includes the 50 
states, the territories and possessions of 
the United States, the Commonwealth of 
Puerto Rico, the Trust Territory of the 
Pacific Islands, and the District of 
Columbia.
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§121.2103 Conditions justifying waivers 
for classes of products.

(a) A waiver for a class of products 
(class waiver) is justified when there are 
no small business manufacturers or 
processors available to participate in the 
Federal procurement market for that 
class ofproducts.

(b) When considering the market area 
for a product, the SBA presumes that 
the entire geographic United States is 
the relevant Federal market area, unless 
it is clearly demonstrated that a class of 
products cannot be procured on a 
national basis. This presumption may be 
particularly difficult to overcome in the 
case of manufactured products, since 
such items typically have a market area 
encompassing the entire United States.

(c) When considering geographic 
segmentation of a Federal market, the 
SBA will not necessarily use market 
definitions dependent on airline radius 
or political or SBA regional boundaries. 
Market areas typically follow 
established transportation routes rather 
than jurisdictional borders. As 
appropriate, the SBA may examine the 
following factors, among others, for a 
class of products in cases where 
geographic segmentation is urged:

(1) Whether perishability affects the 
area in which the product can 
practically be sold;

(2) Whether transportation cost are 
high as a proportion of the total value 
of the product so as to limit the 
economic distribution of the product;

(3) Whether there are legal barriers to 
transportation of the item;

(4) Whether a fixed, well-delineated 
boundary exists for the purported 
market area and whether this boundary 
has been stable over time; and

(5) Whether a small business, not 
currently selling in the defined market 
area, could potentially enter the market 
from another area ana supply the 
market at a reasonable price.

§ 121.2104 Procedures for requesting and 
granting class waivers.

(a) The SBA may, at its own initiative, 
examine a class of products for possible 
waiver of the Nonmanufacturer Rule.

(b) Any interested person, business, 
association, or Federal agency may 
submit a request for a waiver for a 
particular class of products. Requests 
should be addressed to the Associate 
Administrator for Procurement 
Assistance, Small Business 
Administration, Washington, DC 20416 
or hand-carried to the Office of 
Procurement Assistance, suite 8800, 409 
3rd Street SW„ Washington, DC.

(c) Requests for a waiver of a class of 
products need not be in any particular 
form However, requests should include

a definitive statement of the class of 
products to be waived and the class’ 
Standard Industrial Classification (SIC) 
code found in the Standard Industrial 
Classification Manual and as much 
information as possible on the 
requestor’s efforts to identify »nail 
business manufacturers or processors 
for that class.

(d) There are three steps in the SBA’s 
process of reviewing requests, 
researching for potential sources, and 
granting or denying class waivers. After 
each step, if small business 
manufacturers or processors are found 
and confirmed by the SBA to be in the 
Federal procurement market, the request 
for waiver will be denied. The requestor 
will then be notified and provided the 
names, addresses, and telephone 
numbers of the sources found. The three 
steps in SBA’s review of waiver requests 
include:

(1) The SBA will examine the request 
and any information it deems necessary 
to make an informed decision. Potential 
sources of information include, but are 
not limited to, SBA’s Procurement 
Automated Source System (PASS), the 
Thomas Register and information 
obtained through contacts with industry 
associations and organizations and 
Federal procuring activities and 
agencies.

(2) The SBA will publish notices in 
the Commerce Business Daily and the 
Federal Register seeking information on 
small business manufacturers or 
processors and announcing a notice of 
intent to waive the Nonmanufacturer 
Rule for that class of products. The 
public will be allowed a 15-day 
comment period.

(3) If no small business sources are 
identified, the SBA will publish a notice 
in the Federal Register stating that no 
small business sources were round and 
that a waiver of the Nonmanufacturer 
Rule for that class of products has been 
granted. The average processing time for 
waivers of the Nonmanufacturer Rule 
for classes of products is 45 working 
days, unless the procedure outlined in 
paragraph (e) of this section is invoked.

(e) An expedited procedure for 
issuing a waiver for classes of products 
may be used for emergency situations. 
The expedited procedure may be used 
only when the contracting officer 
provides a determination to the 
Associate Administrator for 
Procurement Assistance that the 
procurement is proceeding under the 
authority of FAR 6.302-2 for “unusual 
and compelling urgency,” or provides a 
determination materially die same as 
one of unusual and compelling urgency. 
Under the expedited procedure, if a 
small business manufacturer or

processor is not identified by a PASS 
search, the SBA will grant the waiver for 
the class of products and then publish 
a notice in the Federal Register. The 
notice will state that a waiver has been 
granted, and solicit public comment for 
future procurements.

(f) The decision by the Associate 
Administrator for Procurement 
Assistance to grant or deny a waiver is 
the final administrative ruling by the 
SBA.

(g) A wai ver of the Nonmanufacturer 
Rule for classes of products has no time 
limitation or duration. SBA will, 
however, periodically perform a review 
of existing class waivers to the 
Nonmanufacturer Rule. The intent of 
the review is to determine if small 
business manufacturers or processors 
have become available to participate in 
the Federal procurement market for the 
waived classes of products. The process 
which the SBA will use in reviewing 
such waivers is similar to the process 
for initially granting waivers and will 
include reviews of SBA’s Procurement 
Automated Source System (PASS), the 
Thomas Register, and information from 
industry associations and organizations 
and procuring activities and agencies. 
Sources sought notices will be 
published in the Commerce Business 
Daily. However, SBA may terminate a 
class waiver, at any time if a small 
business manufacturer or processor is 
identified, in accordance with 
§121.2105.

§ 121.2105 Termination of a class waiver.
(a) Upon receipt by the SBA of 

evidence that a small business 
manufacturer or processor exists in the 
Federal market for a waived class of 
products, the waiver shall be terminated 
by the Associate Administrator for 
Procurement Assistance. This evidence 
may be discovered by the SBA during a 
periodic review of existing waivers or 
may be brought to the SBA’s attention 
by other sources.

(b) The SBA will announce its intent 
to terminate a waiver for a class of 
products through the publication of a 
notice in the Federal Register, asking 
for comments regarding the proposed 
termination.

(c) Unless public comment reveals 
that no small business manufacturer or 
process in fact exists for the class of 
products in question, SBA will publish 
a final Notice of Termination in the 
Federal Register.

§ 121.2106 Classes of products for which 
waivers have been previously granted by 
SBA.

A listing of classes of products for 
which waivers of the Nonmanufacturer
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Rule have been granted will be 
maintained in SBA’s Procurement 
Automated Source System (PASS). A 
list of such waivers may also be 
obtained by contacting the Office of 
Procurement Assistance at the Small 
Business Administration, Washington, 
DC 20416, or at the nearest SBA 
Regional Office.

Dated: June 5,1993.
Erskine B. Bowies,
Administrator.
[FR Doc. 93-22900 Filed 9-20-93; 8:45 am]
BILLING  CO D E 8025-01-M

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14CFR Part 97

[Docket No. 27433; Arndt No. 1563]

Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of changes 
occurring in the National Airspace 
System, such as the commissioning of 
new navigational facilities, addition of 
new obstacles, or changes in air traffic 
requirements. These changes are 
designed to provide safe and efficient 
use of the navigable airspace and to 
promote safe flight operations under 
instrument flight rules at the affected 
airports.
EFFECTIVE DATE: An effective date for 
each SIAP is specified in the 
amendatory provisions.

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31,1980, and reapproved 
as of January 1,1982.
ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows:
For Exam ination—

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591;

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or

3. The Flight Inspection Field Office 
which originated the SIAP.

For Purchase—
Individual SIAP copies may be 

obtained from:
1. FAA Public Inquiry Center (APA- 

200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or

2. The FAA Regional Office of the 
region in which the affected airport is 
located.
By Subscription—

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402.
FOR FURTHER INFORMATION CONTACT: Paul 
J. Best, Flight Procedures Standards 
Branch (AFS-420), Technical Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-8277.
SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR part 51, and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260- 
4, and 8260—5. Materials incorporated 
by reference are available for 
examination or purchase as stated 
above.

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number.

This amendment to part 97 is effective 
upon publication of each separate SIAP 
as contained in the transmittal, Some 
SIAP amendments may have been

previously issued by the FAA in a 
National Flight Data Center (FDC) 
Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for some SIAP 
amendments may require making them 
effective in less than 30 days. For the 
remaining SIAPs, an effective date at 
least 30 days after publication is 
provided.

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing thèse 
SIAPs, the TERP criteria were applied to 
the conditions existing or anticipated at 
the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) 
is not a “significant rule“ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 97

Air traffic control, Airports,: 
Incorporation by reference, Navigation 
(air), Standard instrument approaches, 
Weather.

Issued in Washington, DC cn September 
10,1993.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me, part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) is amended by establishing, 
amending, suspending, or revoking 
Standard Instrument Approach 
Procedures, effective at 0901 UTC on 
the dates specified, as follows:



Federal Register / Vol. 58, No. 181 / Tuesday, September 21, 1993 / Rules and Regulations 48959

PART 97— STANDARD INSTRUMENT 
APPROACH PROCEDURES

1. The authority citation for part 97 
continues to read as follows:

Authority: 49 U.S.C. App. 1348,1354(a). 
1421 and 1510; 49 U.S.C. 106(g) (Revised 
Pub. L. 97-449, January 12,1983); and 14 
CFR 11.49(b)(2).

2. Part 97 is amended to read as 
follows:

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME;
§ 97.27 NDB, NDB/DME; § 97.29 ELS, 
ELS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows:
. . . Effective November 11,1993
Tuscaloosa, AL, Tuscaloosa Muni, VOR or 

TACAN RWY 4, AmdL 11 
Tuscaloosa, AL, Tuscaloosa Muni, VOR or 

TACAN RWY 22, Arndt 13 
Tuscaloosa, AL, Tuscaloosa Muni, NDB RWY 

4, Amdt. 10
Tuscaloosa, AL, Tuscaloosa Muni, ILS RWY 

4, Amdt. 13
S t  George, AK, New S t  George, NDB/DME- 

A, Orig.
Valdosta, GA, Valdosta Regional, RADAR-1, 

Orig., CANCELLED
Kailua-Kona, HI, Keahole-Kona International, 

LOC RWY 17, Amdt 6
Kailua-Kona, HI, Keahole-Kona International, 

VOR/DME or TACAN RWY 17, Amdt. 3 
Kailua-Kona, HI, Keahole-Kona International, 

LOC BC RWY 35, Arndt 8 
Kailua-Kona, HI, Keahole-Kona Internationa^ 

VOR or TACAN RWY 35, Amdt 6 
Kailua-Kona, HI, Keahole-Kona International, 

ILS/DME RWY 17, Amdt 9 
Rocky Mount, NC, Rocky Mount-Wilson, 

NDB RWY 4, Amdt 7
Rocky Mount, NC, Rocky Mount-Wilson, ILS 

RWY 4, Amdt 14
Borger,. TX, Borger/Hutchison County, NDB 

RWY 35, Orig., CANCELLED 
Houston, TX, Houston Intercontinental, ILS 

RWY 26, Amdt. 14
Lamesa, TX, Lamesa Muni, NDB RWY 16, 

Amdt. 2
Lamesa, TX, Lamesa Muni, NDB RWY 34, 

Amdt 3
Levelland, TX, Levelland Muni, NDB RWY

17, Amdt 2
Levelland, TX, Levelland Muni, NDB RWY

35, Amdt 1

. . Effective October 14,1993
Oxford, CT, Waterbury-Oxford, NDB RWY

18, Amdt 5
Oxford, CT, Waterbury-Oxford, NDB RWY

36, Amdt. 6
Oxford. CT, Waterbury-Oxford. ILS RWY 36, 

Amdt 10
Oxford, CT, Waterbury-Oxford, VOR/DME 

RNAV RWY 18, Amdt 5 
Chicago/Romeoville, IL, Lewis University, 

VOR RWY 9, Amdt 1 
Rockford, IL, Greater Rockford, VOR RWY 

13, Amdt 4

Rockford, IL, Greater Rockford, LOC BC RWY
19. Amdt 15

Rockford, IL, Greater Rockford.NDB RWY 1, 
Amdt 25

Rockford, IL, Greater Rockford, ILS RWY 7, 
Orig.

Rockford, IL, Greater Rockford, ILS RWY 1, 
Amdt 28

Rockford, IL, Greater Rockford, RADAR-1, 
Amdt 7

Atlantic, IA, Atlantic Muni, NDB RWY 12, 
Amdt 9

Detroit, MI, Berz-Macomb, VOR-A, Orig.
Detroit, MI, Berz-Macomb, NDB RWY 22, 

Orig.
Marshall. MI, Brooks Held, VOR RWY 28, 

Amdt. 13
Utica, MI, Berz-Macomb, VOR-A, Amdt 2, 

CANCELLED
Utica, MI, Berz-Macomb, NDB RWY 22, 

Amdt 4, CANCELLED
Oshkosh, NE, Garden County, NDB RWY 12, 

Orig.
Akron, OH, Akron-Canton Regional, 

RADAR-1, Amdt 21
Cleveland, OH, Cuyahoga County, LOC BC 

RWY 5, Amdt 9
Cleveland, OH, Cuyahoga County, NDB RWY 

23, Amdt 7
Cleveland, OH, Cuyahoga County, ILS RWY 

23, Amdt 11
Sherman/Denison, TX, Grayson County, 

VOR/DME-A, Amdt
Sherman/Denison, TX, Grayson County, NDB 

RWY 17L, Amdt 7
Melfa, VA, Accomack County, VOR/DME 

RWY 3, Orig.
Melfa, VA, Accomack Co, VOR/DME RWY 3, 

Amdt 6, CANCELLED
Antigo, WI, Langlade County, NDB RWY 16, 

Amdt 3
Waupaca, WI, Waupaca Muni, NDB RWY 30, 

Amdt 4

. . . Effective September 25,1993
North Myrtle Beach, SC, Grand Strand, ILS 

RWY 23, Amdt 10

(FR Doc. 93-23094 Filed 9-20-93; 8:45 am]
BILUMQ CODE 4910-13-M

14 CFR Part 97
[Docket No. 27451; Amdt No. 1564]

Standard Instrument Approach 
Procedures: Miscellaneous 
Amendments

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule. '

SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of changes occurring in 
the National Airspace System, such as 
the commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide

safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports.
EFFECTIVE DATE: An effective date for 
each SLAP is specified in the 
amendatory provisions.

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31,1980, and reapproved 
as of January 1,1982.
ADDRESSES: Availability of matter 
incorporated by reference in the 
amendment is as follows:
For Exam ination—

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591;

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or

3. The Flight Inspection Field Office 
which originated the SLAP.
For Purchase—

Individual SLAP copies may be 
obtained from:

1. FAA Public Inquiry Center (APA- s 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington,DC 20591; or

2. The FAA Regional Office of the 
region in which the affected airport is 
located.
By Subscription—

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402.
FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures 
Standards Branch (AFS-420), Technical 
Programs Division, Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in the appropriate FAA Form 
8260 and the National Flight Data 
Center (FDC)/Permanent (P) Notices to 
Airmen (NOTAM) which are 
incorporated by reference in the 
amendment under 5 U.S.C. 552(a), 1 
CFR part 51, and § 97.20 of the Federal 
Aviation Regulations (FAR). Materials 
incorporated by reference are available 
for examination or purchase as stated 
above.



4 8960  Federal Register /  VoL 58, No. 181 /  Tuesday, September 21, 199a l  Rules and Regulations

Hie large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction of charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAF contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number.

The Rule

This amendment to part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) establishes, amends, suspends, 
or revokes SIAPs. For safety and 
timeliness of change considerations, this 
amendment incorporates only specific; 
changes contained in the content of the 
following FDC/P NQTAM for each 
SIAP. The SLAP information in some 
previously designated FDC/Temporary 
(FDC/T) NOTAMs is of such duration as 
to be permanent. With conversion to 
FDC/P NOTAMs, the respective FDC/T 
NOTAMs have been cancelled. The 
FDC/P NOTAMs for the SIAPs 
contained in this amendment are based 
on the criteria contained in the U.S. 
Standard for Terminal Instrument 
Approach Procedures (TERPs). In 
developing these chart changes to SIAPs 
by FDC/P NOTAMs, the TERPis criteria 
were applied to only these specific

conditions existing at the affected 
airports.

This amendment to part 97 contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes m the National Airspace 
System or the application of new or 
revised criteria. All SIAP amendments 
in this rule have been previously issued 
by the FAA in a National Flight Data 
Center (FDC) Notice to Airmen 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
to published aeronautical charts. Tim 
circumstances which created the need 
for all these SIAP amendments require 
making them effective in less than 30 
days.

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making these SIAPs effective in less 
than 30 days.
Conclusion

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3J 
does not warrant preparation of a 
regulatory evaluation as the anticipated

impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act
List of Subjects in 14 CFR Part 97

Air traffic control approaches, 
Standard instrument, Incorporation by 
reference (1) navigation.

Issued in Washington, DC on September
10,1993.
Thomas C. Accardi,
Director, Flight Standards Service.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me, part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) is amended by establishing, 
amending, suspending, or revoking 
Standard Instrument Approach 
Procedures, effective at 0901UTC on 
the dates specified, as follows:

PART 97— STANDARD INSTRUMENT 
APPROACH PROCEDURES

1. The authority citation for part 97 
continues to read as fallows:

Authority: 49 U.S.C. App. 1349,1354(a), 
1421 and 1510; 49 U.S.C. 106(g) (revised Pub. 
L. 97-449, January 12,1983); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as 
follows:

By amending: § 97.23 VOR, VQR/ 
DME, VOR or TACAN, and VQR/BME 
or TACAN; §97.25 LQC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME;
§ 97.27 NDB, NDB/BME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; §97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows:

SIAP

VOR RWY 35 ORIG.-
THIS IS AN EDITORIAL CORRECTION
RNAV RWY 35 AMDT t...
ILS RWY 35 ORfG...
LOC RWY 30, AMDT 5A...
NDB RWY 9i, AMDT f...
ILS RWY 12, AMDT 2...
ILS RWY 9L, AMDT 27A...
NDB RWY 19, AMDT 3...
VOFVDME RWY t, ORfG...
SDF RWY 19, AMDT 2...
VOR/DME RWY 19 AMDT f ...
ILS RWY 1 AMDT 3...
ILS RWY 9 AMDT 3...

NDB RWY 9 AMDT t...

VOR OR TACAN-A AMDT 7...

Effective State City Airport FDC No.

07/22/93............ KS WfNOFIELD/ARKAN- STROTHER FIELD ...... FDC 3/3981
! SAS.

08/27/83............ TX FORT WORTH ...... FORT WORTH SPINKS pnr. riaraa
08/27/93 ............ TX i FORT WORTH ... FORT WORTH SPINKS rn n  'varar
08/30/93 ....____ i FL MIAMI ............................ MIAMI INTL .. FDC, 3/4874
08/30/93 ............ FL MIAMI ............. .............. MIAMI INTL FDC 3/4875
08/30/93 ............ FL MIAMI .......... ................. MIAMI INTL . FDC R/AR7R
08/30/93............ FL MIAMI ...... ..................... MIAMI INTL .... FDC 3/4877
08/30/93............ TN 1 FAYETTEVILLE............ i FAYETTEVILLE MUNI FDC R/ARRñ
08/30/93....... TN FAYETTEVILLE............ FAYETTEVILLE MUNI FDC 3/4881
08/30/93 _______ TN FAYETTEVILLE............ FAYETTEVILLE MUNI .. FDC 3/4882
08/31/93 ............ NY GLENS FALLS .......... WARREN C O U N TY ___ FDC 3/4903
08/31/93 ............ NY GLENS FA LLS ........ WARREN COUNTY FDC 3/4904
09/01/93 ______ CO GBFFL FY GREELEY-WELD FDC 3/4928

i COUNTY.
09/01/93 ______ CO GREELEY.... ................. GREELEY-WELD FDC 3/4929

COUNTY.
09/01/93............ CO GREELEY ..................... GREELEY-WELD FDC 3/4931

COUNTY.
09/01/93 ............ NY GLENS FALLS ............. WARREN COUNTY ..... FDC 3/4917
09/01/93 ............ NY MONTICELLQ .... .......... M ONTICELLO_______ FDC 3/4942

DEP PROC/TKQF MINS... 
VOR/DME RWY 1 AMDT 2...
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Effective State City Airport FDCNo. SIAP

09/02/93 ..... ....... NY NEWBURGH ___ .......... STEWART INTL '  FDC 3/4950 RNAV RWY 27 AMDT 1...
09/02/93 ............ NY NEWBURGH ................. STEWART IN T L ..... ...... F DC 3/4951 VOR OR TACAN RWY 27 AMDT 3...
09/02/93 NY NFWR11RRH R TFW A R T IN TI FDC 3/4953 

FDC 3/4979
RNAV RWY 16 AMDT 2... 
VOR/DME-C AMDT 4...09/03/93 ............. CO ASPEN .... ................ ASPEN-PITK1N COUN- 

TY/SARDY FIELD.
09/03/93 ............ NY NORWICH .................. . LT. WARREN EATON ... FDC 3/4975 VOR/DME-A AMDT 3...
09/03/93 NY NORWICH LT. WARREN EATON ... 

CUSHING MUNI...........
FDC 3/4976 
FDC 3/4968

RNAV RWY 19 AMDT 1... 
NDB RWY 35 AMDT 3A...09/03/93 ........ OK CUSHING ................

09/08/93 ............ AK SAVOONGA.............. SAVOONGA FDC 3/5032 VOR/DME RWY 23 ORIG-A...
09/08/93 NJ MORRISTOWN MORRISTOWN MUNI ...

TP TFR R O R O
FDC 3/5027 
FDC 3/5026 
FDC 3/5033

NDB RWY 23 AMDT 6A... 
VOR/DME-A AMDT 1...
VOR/DME RNAV RWY 24 ORIG...

09/08/93 NJ TF TF R R O R O
09/08/93 ............. NJ TETERBORO .... ........... TETERBORO ................

[FR Doc. 93-23095 Filed 9-20-93; 8:45 am] 
BttiJNQ CODE 4910-19-M

DEPARTMENT O F TH E  INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 913

Illinois Abandoned Mine Land 
Reclamation Plan

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Final rule; approval of 
amendment.

SUMMARY: OSM is announcing the 
approval of a proposed amendment to 
the Illinois Abandoned Mine Land 
Reclamation Plan (hereinafter referred 
to as the Illinois AMLR Plan) under the 
Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
proposed amendment was initiated by 
Illinois and pertains to revisions to the 
Illinois Abandoned Mined Lands and 
Water Reclamation Act (State Act), 20 
ILCS 1920/1.01-3.08 (formerly 111. Rev. 
Stat. 1991, ch. 96 1/2, pars. 8001.01- 
8003.08), and to revisions to Illinois' 
regulations at title 62, Illinois 
Administrative Code (LAC), part 2501. 
The amendment is intended to meet the 
requirements of title IV of SMCRA and 
the Federal regulations.
EFFECTIVE DATE: September 21,1993.
FOR FURTHER INFORMATION CONTACT:
Mr. James F. Fulton, Director, 
Springfield Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, 511 West Capitol Avenue, 
Suite 202, Springfield, Illinois 62704, 
Telephone; (217) 492-4495. 
SUPPLEMENTARY INFORMATION:
L Background on the Illinois Program.
IL Submission of Amendments.
HI. Director’s Findings.
IV. Summary and Disposition of Comments.
V. Director’s Decision.
VL Procedural Determinations.

I. Background on the Illinois Program
Title IV of SMCRA established an 

Abandoned Mine Land Reclamation 
(AMLR) program for the purposes of 
reclaiming and restoring lands and 
water resources adversely affected by 
past mining. This program is funded by 
a reclamation fee imposed upon the

f»reduction of coal. As enacted in 1977, 
ands and waters eligible for 

reclamation were those that were mined 
or affected by mining and abandoned or 
left in an inadequate reclamation status 
prior to August 3,1977, and for which 
there was no continuing reclamation 
responsibility under State or Federal 
law. The AML Reclamation Act of 1990 
(Pub. L. 101-508, title IV, subtitle A, 
Nov. 5,1990, effective O ct 1,1991) 
amended SMCRA, 30 U.S.C. 1231 et 
seq., to provide changes in the eligibility 
of project sites for AML expenditures. 
Title IV of SMCRA now provides for 
reclamation of certain sites where the 
mining occurred after August 3,1977. 
These include interim program sites 
where bond forfeiture proceeds were 
insufficient for adequate reclamation 
and sites affected any time between 
August 4,1977, and November 5,1990, 
for which there were insufficient funds 
for adequate reclamation due to the 
insolvency of the bond surety. Title IV 
provides that a State with an approved 
AMLR program has the responsibility 
and primary authority to implement the 
program.

Tne Secretary of the Interior approved 
the Illinois AMLR Plan on June 1,1982. 
Information pertinent to the general 
background of the Illinois AMLR Plan 
submission, as well as the Secretary's 
findings and the disposition of 
comments, can be found in the June 1, 
1982, Federal Register (47 FR 23883). 
Subsequent actions concerning Plan 
amendments are identified at 30 CFR 
913.25.

The Secretary adopted regulations at 
30 CFR part 884 that specify the content 
requirements of a State reclamation plan 
and the criteria for plan approval. The 
regulations provide that a State may

submit to the Director proposed 
amendments or revisions to the 
approved reclamation plan. If the 
amendments or revisions change the 
scope of major policies followed by the 
State in the conduct of its reclamation 
program, the Director must follow the 
procedures set out in 30 CFR 884.14 in 
approving or disapproving an 
amendment or revision.
EL Submission of Amendments

By letter dated July 2,1993 
(Administrative Record No. IL-600- 
AML), the Illinois Abandoned Mined 
Lands Reclamation Council (Council) 
submitted a proposed amendment to the 
Illinois AMLR Plan on its own 
initiative, as provided for by 30 CFR 
884.15. Illinois revised section 2.11 of 
the State Act, added new section 2.12 to 
the State Act, and added new section 
2501.37 to the Council's regulations at 
6 2 IAC part 2501.

OSM announced receipt of the 
proposed amendment in the July 19, 
1993, Federal Register (58 FR 38543) 
and in the same notice, opened the 
public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment 
The comment period closed on August
18,1993.
in. Director’s Findings

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
part 884 are the Director’s findings 
concerning the proposed amendment to 
the Illinois program submitted on July 2,
1993. Any revisions not specifically 
addressed below meet the requirements 
of title IV of SMCRA and the Federal 
regulations.
i .  Section 2.11—N on-Coal Reclam ation

Illinois is proposing to revise section 
2.11 of the State Act to extend the 
Council’s authority from August 14,
1994, to August 31,1999, for making 
non-coal reclamation expenditures.

Section 409(a) of SMCRA authorizes 
reclamation of those non-coal sites 
which could endanger life and property,
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constitute a hazard to the public health 
and safety, or degrade the environment. 
The Director finds the proposed revision 
at section 2.11 to be hi compliance with 
the requirements of section 409(a) of 
SMCRA.
2. Section 2.12—Statem ent o f  
Reclam ation

Illinois is proposing to add new 
section 2.12 to the State Act to require 
that the Council, following reclamation, 
hie a Notice of Reclamation in the 
Office of the Recorder in the county in 
which the reclaimed land lies. The 
requirement applies to all lands where 
reclamation is completed after July 1, 
1991.

The Federal rules at title IV of 
SMCRA contain no comparable 
provision. However, the Director finds 
the proposed regulation at section 2.12 
to be consistent with the provisions of 
title IV of SMCRA.
3. 6 2 IAC 2501.37—N otice o f  
Reclam ation

Illinois is proposing to add new 
section 2501.37 to the Illinois 
Administrative Code to implement 
section 2.12 of the State A ct The 
proposed regulation requires that 
Council file a Notice of Reclamation 
subject to certain provisions.

Tne Federal regulations at 30 CFR 
884.13 require that the State describe 
the policies and procedures to be 
followed in conducting the reclamation 
program. The Director finds the 
proposed regulation at 62 IAC 2501.37 
to be consistent with the Federal 
regulations at 30 CFR 884.13.
IV. Summary and Disposition o f 
Comments
Public Comments

The public comment period and 
opportunity to request a public hearing 
announced in the July 19,1993, Federal 
Register (58 FR 38543) ended cm August
18,1993. No comments were received 
and the scheduled public hearing was 
not held as no one requested an 
opportunity to provide testimony.
Agency Comments

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
884.14(a)(2), comments were solicited 
from various Federal agencies with an 
actual or potential interest in the Illinois 
program. No comments were received.
EPA Concurrence

Under 30 CFR 732.17Ch)(ll)(ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State

program amendment dial relate to air or 
water quality standards promulgated 
under me authority of the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C. 7401 et seq.). 
Although the Director has determined 
that this amendment contains no 
provisions in these categories, the EPA 
concurred without comment.
V. Director’s Decision

Based on the above findings, file 
Director is approving the program 
amendment to the Illinois AMLR Plan 
submitted by Illinois on July 2,1993.

The Federal rules at 30 CFR part 913 
concerning the Illinois program are 
being amended to implement the 
Director's decision. This final rule is 
being made effective immediately to 
expedite the State program amendment 
process and to encourage States to 
conform their programs to the Federal 
standards without delay. Consistency of 
State and Federal standards is required 
by SMCRA.
VL Procedural Determinations 
Executive Order 12291

On March 30,1992, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3 ,4 ,
7 and 8 of Executive Order 12291 for 
actions related to approval oar 
conditional approval of State and Tribal 
abandoned mine land reclamation plans 
and revisions thereof. Therefore, 
preparation of a regulatory impact 
analysis is not necessary and OMB 
regulatory review is not required.
Executive Order 12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State mid Tribal 
abandoned mine land reclamation plans 
and revisions thereof since each such 
plan is drafted and adopted by a specific 
State or Tribe, not by OSM. Decisions 
on proposed State and Tribal abandoned 
mine land reclamation plans and 
revisions thereof submitted by a State or 
Tribe are based on a determination of 
whether the submittal meets the 
requirements of title IV of SMCRA (30 
U.S.C. 1231—1243) and the Federal 
regulations at 30 CFR parts 884 and 888.
N ational Environm ental P olicy A ct

No environmental impact statement is 
required for this rule since agency 
decisions on proposed State and Tribal 
abandoned mine land reclamation plans

and revisions thereof are categorically 
excluded from compliance with the 
National Environmental Policy Act (42 
U.S.C. 4332) by the Manual of the 
Department of the Interior (516 EM 6, 
appendix 8, paragraph 8.4B(29)].
Paperw ork Reduction Act

This rule does not contain 
informaticm colection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C 
3507 et seq.
Regulatory F lexibility Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) The State suhmittal 
which is the subject of this rule is based 
upon Federal regulations for which an 
economic analysis was prepared and 
certification made that such regulations 
would not have a significant economic 
effect upon a substantial number of 
small entities. Hence, this rule will 
ensure that existing requirements 
established by SMCRA or previously 
promulgated by OSM will be 
implemented by the State. In making the 
determination as to whether this rule 
would have a significant economic 
impact, the Department relied upon the 
data and assumptions in the analyses for 
the corresponding Federal regulations.
List of Subjects in 36 CFR Part 913

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: September 14,1993.
Carl C  Close,
Assistant Director, Eastern Support Center.

For die reasons set out in the 
preamide, title 30, chapter VII, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below:

PART 913— ILLINOIS

1. The authority citation for part 913 
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
2. In $ 913.25, a new paragraph (e) is 

added to read as follows:

§ 913.25 Approval of abandoned mineland 
reclamation plan amendments.
* + ' + * *

(e) The Illinois Abandoned Mine Land 
Reclamation Plan amendment submitted 
on July 2,1993, is approved effective 
September 21,1993.
[FR Doc. 93-22860 Filed 9-20-93; 8:45 ami 
BILLING CODE 4310-06-M
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Indiana Regulatory Program 
Amendment

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Final rule; approval of 
amendment

SUMMARY: OSM Is announcing the 
approval of proposed amendments to 
the Indiana permanent regulatory 
program (hereinafter referred to as the 
Indiana program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The amendment 
(Program Amendment Number 93-4) 
consists of revisions to Indiana’s Surface 
Coal Mining and Reclamation Statute 
(IC 13-4.1) concerning a “no more 
stringent” provision, and the Indiana 
bond pool. The amendment Implements 
revisions to the Indiana Code (IC) 
contained in the 1993 Senate Enrolled 
Act (SEA) 374, and is intended to revise 
the Indiana program to be no less 
stringent that SMCRA,
EFFECTIVE DATE: September 21,1993.
FOR FURTHER INFORMATION CONTACT:
Mr. Roger W. Calhoun, Director, 
Indianapolis Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, Minton-Capehart Federal 
Building, 575 North Pennsylvania 
Street, room 301, Indianapolis, IN 
46204, Telephone (317) 226-6166. 
SUPPLEMENTARY INFORMATION:
I. Background on the Indiana Program.
Q. Submission of the Amendment.
in. Director’s Findings.
IV. Summary and Disposition of Comments.
V. Director's Decision.
VL Procedural Determinations.
L Background on the Indiana Program

On July 29,1982, the Indiana program 
was made effective by die conditional 
approval of the Secretary of the Interior. 
Information pertinent to the general 
background on the Indiana program, 
including the Secretary’s findings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval of the Indiana program can be 
found in the July 26,1982 Federal 
Register (47 FR 32107). Subsequent 
actions concerning the conditions of 
approval and program amendments are 
identified at 30 CFR 914.10,914.15, and 
914.16.
II, Submission of the Amendment

By letter dated April 19,1993 
: (Administrative Record Number IND- 

1228), the Indiana Department of 
Natural Resources (IDNR) submitted 
proposed amendment 93-4  to the
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Indiana program concerning statutes 
enacted by Indiana under SEA 374 
during the 1993 Indiana Legislative 
Session. The amendment includes 
changes to the “no more stringent” 
provision at IC 13-4.1—1-5, and 
Indiana’s bond pool provisions at IC 13-
4.1—6.5—8(d).

By letter dated June 4,1991 
(Administrative Record Number IND- 
6894), Indiana submitted proposed 
changes to the Indiana program enacted 
under SEA 46. SEA 46 was enacted 
during the 1991 legislative session and, 
among other changes, added a “no more 
stringent” clause at IC 13-4.1-1-5. On 
December 13,1991 (56 FR 64996), OSM 
announced that it did not approve the 
proposed language at IC 13-4.1—1—5. lit 
that same notice, OSM also codified at 
30 CFR 914.16(g), a requirement that 
Indiana must either delete its proposed 
provisions at IC 13-4.1-1-5 concerning 
the “no more stringent” provision, or 
amend IC 13-4 .1-1-5  to comply with 
SMCRA and the Federal regulations.
Hie amended language in amendment 
93-4 at IC 13-4.1-1—5 is intended to 
comply with the required amendment 
codified at 36 CFR 914.16(g).

By letter dated March 18 ,1988 
(Administrative Record Number INB- 
0559), the IDNR submitted proposed 
changes to the Indiana program under 
SEA 231. SEA 231 was enacted during 
the 1988 legislative session and, among 
other things, added IC 13-4.1-8.5 to the 
Indiana program with the purpose of 
establishing a surface coal mining 
reclamation bond pool. On April 20, 
1992 (57 FR 14350), OSM approved the 
proposed bond pool provisions with the 
exception of IC 13-4,1-6.5-8(d) which 
was not approved. In the currently 
proposed amendment, Indiana is 
deleting the language at IC 13-4.1-6.5— 
8(d) which was not approved by OSM.

OSM announced receipt of the 
proposed amendment in the May 17, 
1993, Federal Register (58 FR 28806), 
and, in the same notice, opened the 
public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment 
The comment period closed on June 16, 
1993. The scheduled public hearing was 
not held as no one requested an 
opportunity to provide testimony.

m . Director's Findings

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17, are the Director's 
findings concerning the proposed 
amendment to the Indiana program.

I .  IC 13-4.1-1-5 “No M ore Stringent” 
Provision

Indiana proposes to amend this 
provision by adding a new subsection 
5(a) and revising the existing language 
in subsection 5(b). As amended, the 
provision reads as follows:

(a) It is the purpose of this article to 
establish requirements that are no more 
stringent than those required to meet the 
Federal Surface Mining Control and 
Reclamation Act of 1977 (30 U.S.C. 1201- 
1328).

(b) Neither the director nor the commission 
shall adopt a rule under this article that is 
more stringent than corresponding provisions 
under die Federal Surface Mining Control 
and Reclamation Act of 1977 (30 U.S.C. 
1201-1326).

Prior to the current amendment, IC 
13-4.1-1-5 stated the following:

Neither the director nor the commission 
may enforce the following: (l)  A rule adopted 
under this article that is more stringent than 
corresponding provisions under the Federal 
Surface Mining Control and Reclamation Act 
of 1977 (30 U.S.C. 1201-1328); (2) a 
condition of a permit that was imposed 
under this article or under a rule that is 
unenforceable under this section.

OSM has approved State program 
provisions similar to proposed 
subsection 5(a). For example, the 
approved Illinois program at article L 
section 1.02(c) states that it is the 
purpose of the Illinois Act to establish 
requirements that are no more stringent 
than those required to meet SMCRA.

The applicable criteria for approval or 
disapproval of an amendment, is the 
same as that for approval or disapproval 
of tiie original State program (30 CFR 
732.l7(h)(10)). That criteria, as set forth 
in 30 CFR 732.15(a), provides that the 
amendment or the program must:
provided) for the State to carry out the 
provisions and meet the purposes of the Act 
and this Chapter within tee State and teat the 
State’s laws and regulations are in 
accordance «rite the provisions of the Act 
and consistent «rite tee requirements of the 
Chapter.

This language merely restates the 
standards set in section 503(a) of the 
Act, 30 U.S.C. 1253.

The terms consistent with and in 
accordance with have been defined at 
30 CFR 730.5 to mean:

(a) With regard to the Act, the State 
laws and regulations are no less 
stringent than, meet the minimum 
requirements of, and include all 
applicable provisions of the Act.

fo) With regard to the Secretary's 
regulations, the State laws and 
regulations are no less effective than the 
Secretary's regulations in meeting the 
requirements of the Act.
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State programs, then, must consist of 
a statute and regulations that are no less 
stringent than SMCRA and no less 
effective than SMCRA’s implementing 
regulations. For simplicity, this 
standard is referred to as "no less 
stringent.” State regulatory programs 
may be more stringent with regard to 
land use, environmental controls, and 
regulation of surface mining, see 
SMCRA 505(b), 30 U.S.C. 1255(b) and 
30 CFR 730.11, at the State’s discretion; 
but the minimum requirement remains 
"no less stringent than” the Federal 
statute.

Subsection 5(a) is a general purpose 
declaration of Indiana’s intent to 
establish requirements that are no more 
stringent than SMCRA. Subsection 5(b) 
is the enabling legislation of the "no 
more stringent” provision. Proposed 
subsection 5(b) provides that neither the 
director of IDNR nor the Natural 
Resources Commission (NRC) shall 
adopt a rule under IC 13-4.1 (the 
Indiana surface coal mining and 
reclamation statutes) that is more 
stringent than corresponding provisions 
under SMCRA. SMCRA establishes the 
minimum standards which State 
programs must meet. State programs 
and program provisions may be more 
stringent than SMCRA without being 
construed as inconsistent and 
unacceptable by the Secretary (SMCRA 
505(b)), but State programs and program 
provisions are not required to be more 
stringent. As discussed above, a 
provision which prohibits promulgation 
of rules which are more stringent man 
SMCRA and the implementing Federal 
regulations cannot be Construed as being 
inconsistent with SMCRA. In fact, 
several States have prohibited the 
promulgation of "more stringent” 
provisions.

The currently proposed amendment at 
IC 13-4.1-1-5 differs significantly from 
the previously existing language which 
was not approved by OSM. OSM has 
approved State programs containing 
provisions which (1) limit a State’s 
authority to promulgate rules more 
stringent than corresponding Federal 
rules, or (2) stipulate that State 
requirements corresponding to Federal 
requirements invalidated by a court of 
competent jurisdiction shall be 
considered similarly invalid. Indiana’s 
previously existing language at IC 13-
4.1—1—5, however, was far broader and 
much more nebulous in that the 
language prohibited the enforcement 
(rather than just the promulgation) of 
more stringent rules without defining 
that term, delineating how such a 
determination was to be made, or 
limiting it to provisions invalidated by 
judicial order. Thus, every State

provision which differs in any way from 
the Federal rules could and probably 
would have been challenged each time 
the State took an enforcement action or 
imposed a permit condition. Under 
these circumstances, it would have been 
virtually impossible to determine what 

- is included in the Indiana program at 
any one time (56 FR 64996, December 
13,1991).

The previously existing language was 
not approved by OSM because the 
language would subvert the program 
approval and amendment processes 
established in section 503 of SMCRA 
and 30 CFR parts 730, 731, and 732. The 
provision would have accomplished de 
facto program changes without first 
affording an opportunity for the public 
and other interested parties to either 
comment or file objections, and without 
obtaining prior OSM approval as 
required by 30 CFR 732.17(g). (See 56 
FR 64996 (December 13,1991) for the 
complete discussion of OSM’s findings 
concerning the previously Existing 
language).

Tne currently proposed language at IC 
13-4.1-1-5 does not contain the flaws 
of the previously existing language as 
discussed above. Rather, the currently 
proposed language provides that new 
rules shall not be adopted which are 
more stringent than corresponding 
provisions of SMCRA. As discussed 
above, such provisions have been 
approved by OSM in other State 
programs because provisions which 
prohibit the adoption of rules which are 
more stringent than corresponding 
provisions of SMCRA do not render 
those programs less stringent than 
SMCRA nor less effective than the 
Federal regulations. In addition, if 
Indiana believes that some of their 
existing rules are more stringent than 
their Federal counterparts, the State has 
the right under SMCRA and 30 CFR Part 
732 to propose revisions and deletions 
(56 FR 64997). If, after agency review 
and opportunity for public comment, 
the Director agrees that such revisions 
and deletions are not inconsistent with 
or less stringent than the corresponding 
Federal requirements, the Director will 
approve them.

The Director finds that the proposed 
amendments at IC 13-4.1-1-5 are no 
less stringent than SMCRA and no less 
effective than the Federal regulations.
30 CFR 914.16(g) requires that Indiana 
either delete its previously proposed 
provisions at IC 13-4.1-1-5 concerning 
the no more stringent than provision, or 
amend IC 13—4.1—1—5 to comply with 
SMCRA and the Federal regulations (56 
FR 64996, December 13,1991). Indiana 
has satisfied that requirement in this 
amendment.

2. IC 13-4. l~6.5~8(d) Bond P ool Fees
Indiana is proposing to delete 

subsection 8(d) in its entirety. The 
deleted language provided that if the 
Indiana bond pool is maintained at an 
acceptable percentage of the bond pool’s 
liability as determined by the director of 
IDNR after consultation with the bond 
pool committee, payments due under 
section IC 13-4.1-6.8-8 shall be 
suspended for any operator who has 
made payments to the bond pool for at 
least five years. The language of 
subsection 8(d) was part of a proposed 
amendment concerning the Indiana 
bond pool submitted to OSM on March 
18,1988 (Administrative Record 
Number IND-0559), under Senate 
Enrolled Act (SEA) 231. On April 20, 
1992 (57 FR 14350), OSM approved the 
proposed bond pool provisions with the 
exception of IC 13-4.1-6.5-8(d).

Section 509(c) of SMCRA and the 
Federal regulations at 30 CFR 800.11(e) 
require that any alternative bonding 
system (such as a bond pool) provide 
substantial economic incentive for the 
operator to comply with all reclamation 
provisions, one of which is the 
completion of reclamation and final 
release of performance bond. Under 
subsection 8(d), payments into the bond 
pool would have been suspended 
provided that the operator has made 
payments for at least five years and the 
pool is in good financial condition. This 
suspension of payments, however, 
removes most financial incentive for the 
operator to achieve final bond release 
because there would then be no cost 
associated with perpetually holding 
land in a condition that is less than 
complete reclamation. Therefore, the 
Director determined subsection 8(d) to 
be less stringent than section 509(c) of 
SMCRA and less effective than the 
Federal regulations at 30 CFR 800.11(e) 
because it would have removed the 
economic incentive for the permittee to 
comply with all reclamation provisions.

The Director finds, for the reasons 
cited above, that the deletion of the 
language at subsection 8(d) does not 
render the Indiana program less 
stringent than SMCRA nor less effective 
than the Federal regulations.
IV. Summary and Disposition of 
Comments
Agency Comments

Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(h)(ll)(i), comments 
were solicited from various interested 
Federal agencies. The U.S. Fish and 
Wildlife Service (FWS) expressed 
concern that the proposed "no moire 
stringent” amendment may result in 
losses of pre-mining fish and wildlife
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habitat FWS noted that some Federal 
regulations are fairly general (e.g., 
approximate original contour, highest 
and best use, replacement of pre-mining 
wildlife habitat). FWS stated that such 
generality in these Federal regulations is 
required because they cannot be 
expected to address wildlife habitat 
characteristics that are site-specific with 
regard to wetlands, riparian areas, and 
other unique habitats. The proposed 
amendment, FWS contends, could 
preclude rulemakings under the Indiana 
program for the protection of fish and 
wildlife habitat unless a counterpart 
rule is specifically stated in the Federal 
regulations. As an example, FWS stated 
that it may be desirable to adopt a rule 
requiring pre-mining wetlands to be 
restored to their original elevations.
Since no counterpart Federal regulation 
exists, such a rule could be contested 
under the “no more stringent” concept.

In response, the Director agrees that 
the Federal regulations do not in all 
cases provide specific provisions on 
how to, for example, achieve AOC, or 
replace specific pre-mining wildlife 
habitat. As the FWS pointed out, this is 
because the Federal regulations can’t 
address the specifics of each pre-mining 
topographic site or wildlife habitat. The 
Federal regulations do, however, 
specifically require that AOC be 
recreated and that pre-mining fish and 
wildlife habitats be restored or replaced. 
The “no more stringent” provision 
cannot be used as an excuse to avoid 
compliance with a general Federal 
regulation. Indiana must, when faced 
with a general Federal regulation, devise 
rules which, in Indiana, will be effective 
in meeting the Federal regulation. A 
proposed Indiana rule cannot be 
deemed more stringent than a non
existent specific Federal counterpart if it 
is needed to achieve compliance with a 
general Federal regulation.
Public Comments

The public comment period and 
opportunity to request a public hearing 
was announced in the May 17,1993, 
Federal Register (58 FR 28806). The 
comment period closed on June 16,
1993. Several comments were received, 
but no one requested an opportunity to 
testify at the scheduled public hearing 
so no hearing was held.

Indiana State Senator Maurice E. Doll, 
the Indiana Coal Council, Inc., and the 
National Coal Association commented 
in support of the amendment to IC 13—
4.1-1-5, the "no more stringent” 
provision. As discussed in Finding 1 
above, the Director is approving th e . 
amendment to IC 13-4.1-1-5.

F.K. Harris commented in opposition 
to Indiana’s “no more stringent”

provision atIC 13-4.1-1-5. Specifically, 
Ms. Harris expressed concern that the 
“no more stringent” provision will be 
applied retroactively by the regulatory 
authority, or interpreted by the Indiana 
courts to apply retroactively. Ms. Harris 
stated that in Illinois the courts have 
interpreted the words “shall not adopt” 
to mean “shall not enforce” relative to 
Illinois’ “no more stringent” provision. 
Ms. Harris contends that the Indiana 
courts will interpret the Indiana “no 
more stringent” law the same way.

In response, the Director has 
determined (Finding 1 above) that the 
proposed language of Indiana’s “no 
more stringent” provision is no less 
stringent than SMCRA and no less 
effective than the Federal regulations. 
This finding does not, however, approve 
retroactive application of the provision. 
To the contrary, any existing Indiana 
provision which is deemed by Indiana 
to be more stringent than the Federal 
regulations must be enforced as 
approved by OSM until properly 
amended by adhering to the State 
program amendment process under 30 
CFR 732.17. This process applies 
whether the program is changed on its 
face or as to its application. De facto 
program changes without first obtaining 
prior OSM approval are prohibited by 
30 CFR 732.17(g).

The Illinois court decision to which 
Ms. Harris referred is Consolidation  
Coal Co. v. The Department o f Mines 
and M inerals, 160 111. App. 3d. 677; 513 
N.E. 2d 9 (111. App. 5 Dist 1987). In that 
decision, the court held that section 
1.02 of the Illinois Act declaring 
legislative intention to establish 
requirements no more stringent than the 
Federal requirements, was a bar to 
enforcement of sections 3.10 and 3.20 of 
the Illinois Surface Mining Act, which 
provide that surface coal miners must 
comply with State water pollution 
guidelines. These guidelines were more 
stringent than the corresponding 
Federal guidelines. The court did not 
address whether the water pollution 
guidelines were in existence prior to the 
approval of the "no more stringent” 
language in the Illinois program on June 
1,1982. Nevertheless, even if one argues 
that this one State court may have 
interpreted a “no more stringent” 
provision to apply retroactively, the 
decision is not binding on Indiana 
courts and, it is OSM’s position that a 
State provision prohibiting the 
promulgation of requirements that are 
more stringent than corresponding 
Federal requirements cannot be used to 
prohibit enforcement of previously 
approved requirements that are deemed 
to be more stringent

Ms. Harris also expressed concern 
that the “no more stringent” provision 
will be used to prevent the passage of 
measures to protect Indiana citizens 
from blasting damage. In response, the 
Director notes that SMCRA at section 
515(b)(15) provides, among other things, 
that the regulations promulgated by the 
regulatory authority shall include 
provisions to limit the type of 
explosives and detonating equipment, 
the size, the timing and frequency of 
blasts based upon the physical 
conditions of the site so as to prevent (i) 
injury to persons, and (ii) damage to 
public and private property outside the 
permit area. It is important to note that 
SMCRA focused the provision on the 
physical conditions of the blasting site. 
Both the Federal airblast regulations at 
30 CFR 816.67(b) and the maximum 
allowable ground vibration regulations 
at 816.67(d) specify that, if necessary to 
prevent blasting-related damage, the 
regulatory authority shall specify limits 
lower than those specified in the 
Federal regulations. Therefore, if it is 
determined that lower airblast or ground 
vibration limits are necessary in Indiana 
to prevent blasting related injuries or 
damage, the “no more stringent” 
provision cannot be used to block the 
promulgation of such rules or the 
implementation of such permit 
conditions. Such a rule or permit 
condition would not be more stringent 
than SMCRA, because it would be 
required to meet SMCRA’s minimum 
standard of preventing injury to persons 
and damage to public or private 
property caused by blasting.

The Director notes that the approved 
Indiana program at 310 IAC 12-5-36 
contains counterparts to the Federal 
regulations discussed above. That is, the 
Indiana rules authorize the regulatory 
authority to specify lower maximum 
allowable airblast levels, and to reduce 
the maximum allowable ground 
vibration beyond those specified at 310 
IAC 12-5-36 if necessary to prevent 
blasting-related damage. These Indiana 
rules are consistent with the Indiana 
statutory requirements at IC 13—4.1-10- 
2(3).

S. Zell and A. Marshall commented in 
opposition to Indiana’s “no more 
stringent” provision at IC 13-4.1-1-5. 
Specifically, Ms. Zell stated the 
following:

(1) The “no more stringent” provision 
is inconsistent with SMCRA;

(2) State regulations may have to be 
more stringent than the Federal 
regulations if State-specific conditions 
and circumstances warrant (A. Marshall 
also made this comment);

(3) The State may change its 
interpretation or enforcement of existing
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rules, or refuse to use its authorized 
discretion, if it believes that current 
interpretation or enforcement, or use of 
its discretion, would be more stringent 
than required by SMCRA; and

(4) The “no more stringent” provision 
will prohibit active public participation.

In response, and as discussed in 
Finding 1 above, the Director has 
determined that Indiana’s “no more 
stringent” provision is no less stringent 
than SMCRA. These commenters also 
referred to the Federal blasting 
regulations at 30 CFR 816.61 through 
816.68 as an example of where more 
stringent Indiana rules may be needed 
to prevent blasting-related damage. As 
discussed in response to the comments 
from Ms. Harris, this "no more 
stringent” provision does not prevent 
Indiana from adopting rules which 
contain standards different from 
counterpart Federal regulations if such 
rules are needed (because of Indiana’s 
specific conditions and circumstances) 
to actually meet the minimum 
requirements of SMCRA.

If the State changes its interpretation 
of an approved rule, and the new 
interpretation differs from a plain 
language reading of the rule, or the rule 
as interpreted by OSM in the Federal 
Register approval notice of that rule, 
then the new interpretation constitutes 
a program change. In accordance with 
30 CFR 732.17(g) all program changes 
must be submitted to OSM for review 
and approval.

A no more stringent” standard 
cannot be employed as a means to 
prevent or hinder public participation 
in a State’s rulemaking process. Nor can 
a “no more stringent” standard be 
employed to prevent or hinder public 
participation in the regulatory process. 
Despite the existence of a “no more 
stringent” standard in a State program, 
the public continues to have the right to 
appeal to OSM any adverse State 
decision regarding rulemaking or 
enforcement of the State program. A “no 
more stringent” provision is a method 
which is employed by some States to 
help assure that surface coal mining 
regulatory standards are not more strict 
than necessary to meet the standards of 
SMCRA.
V. Director’s Decision

Based on the findings above, the 
Director is approving Indiana’s program 
amendment number 93-4 as submitted 
by Indiana on April 19* 1993. The 
Federal regulations at 30 CFR part 914 
codifying decisions concerning the 
Indiana program are being amended to 
implement this decision. Consistency of 
State and Federal standards is required 
by SMCRA.

As discussed in Finding 1 above, this 
amendment satisfies the requirements of 
30 CFR 914.16(g). Therefore, the 
Director is revising the Federal 
regulations to remove these 
requirements.
EPA Concurrence

Under 30 CFR 732.17(h)(ll)(ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment that relate to air or 
water quality standards promulgated 
under file authority of the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C. 7401 et seq.). The 
Director has determined that this 
amendment contains no provisions in 
these categories and that EPA’s 
concurrence is not required.
VI. Procedural Determinations
Executive Order 12291

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3 ,4 ,
7 and 8 of Executive Order 12291 for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions and program 
amendments. Therefore, preparation of 
a regulatory impact analysis is not 
necessary and OMB regulatory review is 
not required.
Executive Order 12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
30 CFR 730.11, 732.13 and 
732.17(h)(10), decisions on proposed 
State regulatory programs and program 
amendments submitted by the States 
must be based solely on a determination 
of whether the submittal is consistent 
with SMCRA and its implementing 
Federal regulations and whether the 
other requirements of 30 CFR parts 730, 
731, and 732 have been met.
N ational Environm ental Policy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C 1292(d)) 
provides that agency decisions on 
proposed State regulatory program

provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(c) of the National 
Environmental Policy Act, 42 U.S.C. 
4332(2)(C).
Paperw ork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C. 
3507 et seq.
Regulatory F lexibility Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will be implemented by the 
State. In making the determination as to 
whether this rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations.
List of Subjects in 30 CFR Part 914

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: September 14,1993.
Carl C. Close,
Assistant Director, Eastern Support Center.

For the reasons set out-in the 
preamble, title 30, chapter VH, 
subchaptér T of the Code of Fédéral 
Regulations is amended as set forth 
below:

PART 914— INDIANA

1. The authority citation for part 914 
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. In § 914.15, paragraph (xx) is added 
to read as follows:

§914.15 Approval of regulatory program 
amendments.
* * * * * ,

(xx) The following amendment 
(Program Amendment Number 93-4) to 
the Indiana program as submitted to 
OSM on April 19,1993, is approved, 
effective September 21,1993: IC 13-4.1- 
1—5 concerning the “no more stringent”
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provision; and the deletion of IC 13-
4.1-6.5-8(d) concerning bond pool fees.

$914.16 [Amended]
3. In § 914.16, paragraph (g) is 

removed and reserved.
(FR Doc. 93-22862 Filed 9-20-93; 8:45 ami 
»LUNG CODE 4310-0S-M

DEPARTMENT OF TRANSPORTATION 

Coast Guard 

33CFR Part 165

[COTP Los Angetes/Long Beach Regulation 
93-009}

Security Zone Regulations; Ports of 
Los Angeles/Long Beach, CA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The  Coast Guard is 
establishing a Security Zone in the 
Territorial Waters south of Santa Cruz 
Island in the vicinity of Yellow Bluff.
The zone is needed to safeguard 
national defense assets against 
destruction/loss/injury from sabotage or 
other subversive acts, accidents, or 
causes of a similar nature while 
undergoing operational testing. Entry 
into this zone is prohibited unless 
authorized by the Captain of the Port. 
EFFECTIVE DATES: This regulation 
becomes effective at midnight on 
October 2,1993 and terminates at 
midnight on October 15,1993.
FOR FURTHER INFORMATION CONTACT:
Capt J.B. Morris at 310-980-4429. 
SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a notice 
of proposed rule making was not 
published for this regulation and it is 
being made effective in less than 30 
days after Federal Register publication. 
Publishing an NPRM and delaying its 
effective date would be contrary to the 

i public interest since immediate action is 
needed to prevent (further) destruction/

! loss/injury to national defense assets 
I involved in operational testing.
Drafting Information

The drafters of this regulation are 
Capt. J.B. Morris, Captain of the port,
Los Angeles-Long Beach and Capt B. 
Weule, Eleventh Coast Guard District 
Legal Officer.
Discussion of Regulation

The operations requiring this 
regulation will begin on October 3,
1993. This Security Zone is necessary to 
ensure the security and safety of 
national defense assets during

operational testing. Entry into the zone 
may be allowed if testing permits and 
there are no hazards to transiting vessels 
or test equipment. Requests to enter the 
zone should be addressed to the Coast 
Guard patrol vessel(s) on scene or the 
representative of the Captain of the Port 
Los Angeles-Long Beach embarked in 
the M/V McGAW.

Federalism

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the proposed rulemaking does not have 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment.
List of Subjects in 33 CFR Part 165

Harbors Marine safety, Navigation 
(water), Reporting and recordkeeping 
requirements, Security measures, 
Waterways.
Regulation

In consideration of the foregoing, 
subpart D of part 165 of title 33, Code 
of Federal Regulations, is amended as 
follows:

PART 165— [AMENDED]

1. The authority citation for part 165 
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05-l(g), 6.04-1, 
6.04-6 and 160.5.

2. A new § 165.T1148 is added to read 
as follows:

$ 165.T1148 Security Zone: Pacific Ocean, 
California.

(a) Location . The following area is a 
Security Zone: The Territorial Waters 
south of Yellow Bluff; bounded by on 
the north by Santa Cruz island, on the 
south by latitude 33—56N, on the east by 
longitude 119-34W, and on the west by 
longitude 119-41W.

(b) Effective date. This regulation 
becomes effective at midnight on 
October 2,1993, and terminates at 
midnight on October 15,1993.

(c) Regulations. In accordance with 
the general regulations in 165.33 of this 
part, no person may swim, skin dive or 
scuba dive in the waters within the 
Security Zone, and no vessel may enter, 
remain in, or transit the Security Zone 
without the permission of the Captain of 
the Port Section 165.33 also contains 
other general requirements.

Dated: September 7,1993.
J.E. Terveen,
Commander, U.S. Coast Guard, Alternate 
Captain o f the Port, Los Angeles/Long Beach. 
(FR Doc. 93-23089 Filed 9-20-93; 8:45 am)
BILUNG COOS 4910-14-M

33 CFR Part 165
[COTP Pittsburgh Regulation 93-007]

Safety Zone Regulations; Ohio River, 
From Mile 88.0 to Mile 90.0

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is extending 
the duration of a safety zone which was 
established bn the Ohio River from mile 
88.0 to mile 90.0 to control vessel traffic 
in the regulated area during the 
demolition of a bridge at mile 89.0. This 
extension is needed because the 
demolition has fallen behind Schedule 
and is not complete. The regulation will 
restrict general navigation in the 
regulated area during demolition for the 
safety of vessels transiting the area. 
EFFECTIVE DATES: This regulation was 
effective at 8 a.m. on August 17,1993 
and will now terminate at 8 p.m. on 
September 24,1993.,
FOR FURTHER INFORMATION CONTACT: LT
John Meehan, Operations Officer, 
Captain of the Port, Pittsburgh, 
Pennsylvania at (412) 644—5808.
SUPPLEMENTARY INFORMATION:

Drafting Information
The drafters of these regulations are 

LT John Meehan, Project Officer, Marine 
Safety Office, Pittsburgh, Pennsylvania 
and LCDR A.O. Denny, Project Attorney, 
Second Coast Guard District Legal 
Office.
Regulatory History

In accordance with 5 U.S.C. 553, a 
notice of proposed rulemaking has not 
been published for these regulations and 
good cause exists for making them 
effective in less than 30 days from the 
date of publication. Following normal 
rulemaking procedures would have 
been impracticable. Specifically, the 
demolition of the bridge has fallen 
behind schedule. Since the delay was 
not anticipated, there was insufficient 
time to publish a notice of proposed 
rulemaking before the original 
regulation expired. The Coast Guard 
deems it to be in the public’s best 
interest to issue regulations without 
waiting for a comment period. The 
removal operation, which is now 
partially completed, has significantly 
reduced the structural integrity of the
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remaining bridge spans. This has 
created a hazardous situation for vessels 
operating near the bridge, and an 
immediate extension of navigation 
restrictions is needed to ensure the 
safety of vessels transiting the area.
Background and Purpose

The Captain of the Port issued a safety 
zone regulation which restricted traffic 
in the area of the Wheeling Terminal 
Railroad Bridge located at mile 89.0 on 
the Ohio River on July 16,1993. The 
bridge is no longer an active bridge and 
is in the process of being removed. In 
order to remove the bridge’s several 
spans, the bridge is being demolished 
with explosives. These explosions 
create an obvious hazard to vessels 
transiting the area. This demolition has 
been occurring in stages with various 
spans being removed one at a time. The 
main span was demolished on August
17,1993. After the explosives on this 
span were detonated, the steel and other 
debris from the bridge fell into the 
sailing line of the Ohio River, creating 
an unsafe condition for vessels. The 
contractor immediately commenced 
clearing operations, but unexpected lift 
equipment breakdowns and problems 
associated with the failure of several 
explosive charges to properly detonate 
substantially delayed the removal of 
bridge debris from the channel. 
Accordingly, explosive charge 
demolitions planned for the remaining 
left and right bank spans have lagged 
significantly behind schedule. The 
termination date of September 3,1993 
originally established for this safety 
zone regulation will pass before all the 
span demolitions are completed. Since 
it would be unsafe for vessels to attempt 
to transit the area during the remaining 
span demolitions, it is necessary to 
amend the original safety zone 
regulation to incorporate a revised 
termination date of September 24,1993. 
For the remaining period that this safety 
zone is in effect, the Captain of the Port 
will disseminate information as to when 
traffic may proceed without restriction 
through Broadcast Notice to Mariners 
and other means. Traffic will be 
permitted to proceed without restriction 
except during the actual demolition of 
the spans. These restrictions will last 
approximately 4 hours each. The 
remaining spans of the bridge are 
tentatively scheduled to be demolished 
on August 31,1993, September 8,1993, 
and September 10,1993. These spans 
are not over the sailing line.
Regulatory Evaluation

This regulation is not major under 
Executive Order 12291 and not 
significant under Department of

Transportation Regulatory Policies and 
Procedures (44 F R 11040; February 26, 
1979), it will not have a significant 
economic impact on a substantial 
number of small entities, and it contains 
no collection of information 
requirements. A full regulatory analysis 
is unnecessary because the Coast Guard 
expects the impact of this regulation to 
be minimal due to the relatively short 
duration of actual traffic restrictions and 
the relatively small size of the area 
regulated.
Federalism Assessment

Under the principles and criteria of 
Executive Order 12612, this regulation 
does not raise sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.
Environmental Assessment

The Coast Guard considered the 
environmental impact of this proposal 
and concluded that preparation of an 
environmental impact statement is not 
necessary because the regulation is 
categorically excluded from further 
environmental documentation under 
section 2.B.2.C. of Commandant 
Instruction M16475.1B.
List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation 
(water), Records and recordkeeping. 
Security measures, Waterways.
Temporary Regulation

In consideration of the foregoing, 
subpart C of part 165 of title 33, Code 
of Federal Regulations, is amended as 
follows:

PART 165— {AMENDED]

1. The authority citation for part 165 
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05-l(g), 6.04-1, 
6.04-6, and 160.5.

2. Section 165.T0262 is amended by 
revising paragraph (b) to read as follows:

S165.T0262 Safety Zone: Ohio River.
*  *  *  #  *

(b) E ffective dates. This regulation 
becomes effective at 8 a.m. on August
17,1993 and will terminate at 8 p.m. on 
September 24,1993.
* # # # ♦

Dated: September 3,1993.
M.W. Brown,
Commander, U.S. Coast Guard, Captain o f 
the Port, Pittsburgh, Pennsylvania.
[FR Doc. 93-23088 Filed 9-20-93: 8:45 am] 
BILUNQ CODE 4S10-14-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 80

[FRL-4732-8]

Territory of Guam Petition for 
Exemption From the Dleael Fuel Sulfur 
Requirement

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of direct final decision.

SUMMARY: On May 7,1993, the Governor 
of Guam submitted a petition requesting 
that the U.S. Territory of Guam be 
considered for an exemption from the 
sulfur content requirement for motor 
vehicle diesel fuel, as specified in 
sections 211 (i) and (g) of the Clean Air 
Act, as amended (Act). This action is a 
direct final decision that grants an 
exemption to Guam from the diesel fuel 
sulfur content requirement of sections 
211 (i) and (g) of the A ct The exemption 
is based on EPA’s finding that it is 
unreasonable to require persons in 
Guam to comply with the sulfur content 
requirement due to Guam’s unique 
geographical, meteorological and 
economic factors, as well as other 
significant local factors.

This action is being taken without 
prior proposal because EPA believes 
that this final decision is 
noncontroversial and because the effect 
of this rulemaking is limited to the 
Territory of Guam.
EFFECTIVE DATES: This action will be 
effective on November 21,1993, unless 
received by October 22,1993, that 
someone wishes to submit adverse or 
critical comments. If notice of intention 
to submit adverse comments is received, 
EPA will publish in the Federal 
Register timely notice withdrawing this 
action and a subsequent notice 
requesting comment on Guam’s petition. 
Please direct all correspondence to the 
addresses shown below.
ADDRESSES: Comments or notice of 
intent to submit adverse or critical 
comments should be submitted (in 
duplicate if possible) to both dockets 
with a copy forwarded to Ms. Mary T. 
Smith, Director, Field Operations and 
Support Division (6406J), U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460.
As provided in 40 CFR part 2, a 
reasonable fee may be charged for 
copying services.

Copies of information relevant to this 
petition are available for inspection in 
public docket A-93—33 at the Air 
Docket (LE-131) of the EPA, room M - 
1500,401 M Street SW., Washington,
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DC 20460, (202) 260-7548, between the 
hours of 8:30 a.m. to noon and 1:30 p.m. 
to 3:30 p.m. Monday through Friday. A 
duplicate public docket, R9-GU—93—1, 
has been established at U.S. EPA Region 
IX, 75 Hawthorne Street, San Francisco, 
CA 94105, (415) 744-1224, and is 
available between the hours of 8 a.m. to 
12 p.m. and 1 p.m. to 5 p.m. Monday 
through Friday.
FOR FURTHER INFORMATION CONTACT: Ms. 
Whitney Trulove-Cranor, Environmental 
Protection Specialist, Plans and Program 
Section, Field Operations and Support 
Division (6406J), 401 M Street SW., 
Washington, DC 20460, (202) 233-9036.
SUPPLEMENTARY INFORMATION:

I. Introduction
This notice describes EPA’s action to 

approve as a direct final decision 
Guam’s request for exemption from the 
diesel sulfur content requirement of 
section 211 of the Act and those related 
sections of EPA’s motor vehicle diesel 
fuel regulations (40 CFR part 80). The 
remainder of this notice is divided into 
eight parts. Section II provides the 
background for this action. Section m 
summarizes the contents of the petition 
by the Governor of Guam. Section IV 
discusses other relevant issues regarding 
this decision. Section V presents EPA’s 
proposed final action and underlying 
rationale. Finally, sections VI through 
DC address EPA’s statutory authority, 
regulatory designation and economic 
impacts.
n. Background

Section 211(i)(l) of the Act makes it 
unlawful, effective October 1,1993, for 
any person to manufacture, sell, supply, 
offer for sale or supply, dispense, 
transport, or introduce into commerce 
motor vehicle diesel fuel which 
contains a concentration of sulfur in 
excess of 0.05 percent (by weight), or 
which fails to meet a cetane index 
minimum of 40 (or, alternatively, 
contains no more than 35 percent 
aromatics). Section 211(g) makes it 
unlawful, effective October 1,1993, for 
any person to introduce or cause or 
allow the introduction into any motor 
vehicle of diesel fuel which such person 
knows or should know contains a 
concentration of sulfur in excess of the 
standard or fails to meet the cetane 
index minimum. Section 211(i)(3) 
establishes the sulfur content for fuel 
used in the certification of heavy-duty 
diesel vehicles and engines. Section 
211(i)(4) requires the Administrator to 
take final addon on any petition filed 
under section 325,1 which seeks

1 Section 211(i)(4) mistakenly refers to 
exemptions under section 324 of the Act (“Vapor

exemption from the requirements of 
section 211(i), within 12 months of the 
date of such petition.

Section 325 of the Act provides that 
upon application by the Governor of 

to Guam, American Samoa, the Virgin 
Islands, or the Commonwealth of the 
Northern Mariana Islands  ̂the 
Administrator may exempt any person 
or source in such territory from various 
requirements of the Act, including 
sections 211 (i) and (g). Such exemption 
may be granted if the Administrator 
finds that compliance with such 
requirements is not feasible or is 
unreasonable due to unique 
geographical, meteorological, or 
economic factors of such territory, or 
such other local factors as the 
Administrator deems significant.
m . Petition for Exemption

On May 7,1993, the Honorable Joseph 
F. Ada, Governor of the Territory of 
Guam, submitted a petition to exempt 
motor vehicle diesel fuel in Guam from 
the sulfur content requirements of 
sections 21l(i)(l) and 211(g)(2) of the 
Act, and the EPA regulations 
promulgated at 40 CFR part 80. The 
petition is based on geographical, 
meteorological, air quality, and 
economic factors unique to Guam.

If granted, the exemption would apply 
to all persons in Guam subject to the 
prohibitions of sections 211(i)(l) and 
211(g)(2) of the Act and the diesel fuel 
requirements in 40 CFR part 80. The 
exemption would apply to all persons 
who manufacture, sell, supply, offer for 
sale or supply, dispense, transport, or 
introduce into commerce motor vehicle 
diesel fuel, or who introduce diesel fuel 
into motor vehicles, in Guam. Guam is 
not requesting an exemption from the 
minimum cetane requirement for motor 
vehicle diesel fuel as set forth in 
sections 211(i)(l) and 211(g)(2).

The following discussion summarizes 
the contents of the petition.
A. Geography and Location o f Guam

Guam is a U.S. Territory and the 
southern-most island in the Marianas 
Archipelago, on the southern extension 
of the undersea Honshu Ridge. Guam is 
located roughly 3,700 miles west-

Recovery for Small Business Marketers of 
Petroleum Products“), while the proper reference is 
to section 325. Congress clearly intended to refer to 
section 325, as shown by the language used in 
section 211(i)(4), and the United States Code 
citation used in section 806 of the Clean Air Act 
Amendments of 1990, Public Law No. 101-549. 
Section 806 of the Amendments, which added 
paragraph i to section 211 of the Act, used 42 U.S.C. 
7625-1  as the United States Code designation for 
section 324. This is the proper designation for 
section 325 of the A ct Also see 136 Cong. Rec.
S i7236 (daily ed. October 26 ,1990) (statement of 
Sen. Murkowski).

southwest of Honolulu and 1,550 miles 
south of Tokyo. Guam is a small island, 
measuring approximately 28 miles long 
and between 4 and 8.5 miles wide, with 
a total land area of approximately 209 
square miles. There are no nearby land 
masses downwind of Guam within 1000 
kilometers (600 miles) that could be 
affected by emissions from sources on 
the island.

Guam is composed of two distinct 
geologic areas of about equal size. The 
northern region is a high coralline 
limestone plateau rising up to 850 feet 
above sea level. The southern region is 
mountainous, of volcanic origin, with 
elevations of 700 to 1,300 feet.
Separating north from south is a narrow 
waist which is quite low, being 
generally less than 200 feet in elevation.

Guam has a population of 133,152. 
There are approximately 140 miles of 
primary paved roads and approximately 
330 miles, of local streets. As of 1991, 
there were 735 diesel fueled motor 
vehicles registered in Guam.
B. Climate, M eteorology and Air Quality

Guam has a tropical climate and an 
average annual rainfall of approximately 
98 inches. Temperatures range from 
approximately 60 to 90 degrees 
Fahrenheit. Consistent trade winds 
prevail from the northeast and southeast 
quadrants of the island over 90% of the 
time. The easterly trade winds are the 
strongest and most constant throughout 
the dry season when sustained wind 
speeds of 15 to 25 mph are very 
common. This meteorology combined 
with its geographic location, have a 
beneficial impact on the island’s air 
quality.

At the present time, Guam is in 
attainment with all primary national 
ambient air quality standards (NAAQS), 
with the exception of sulfur dioxide in 
two areas. One area is defined by a 
circle 3.5 kilometers in radius around 
the Piti Power Plant. The other area is 
defined by a circle 3.5 kilometers 
around Tanguisson. Both of these areas 
are designated nonattainment for sulfur 
dioxide as a result of monitored and 
modeled exceedances of the ambient 
sulfur dioxide standards in the 1970’s 
prior to implementing changes to power 
generation facilities. The petition claims 
that Guam’s air quality has improved in 
recent years as the result of elimination 
of certain power generation facilities 
and their replacement by newer, cleaned 
units, as well as the updating of existing 
large facilities. Guam believes that the 
area around Piti, in particular, is now in 
attainment for sulfur dioxide and is in 
the process of collecting data for a 
petition for redesignation. As for the 
nonattainment area around Tanguisson,
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there are no plans to petition for 
redesignation. However, this 
nonattainment area only includes two 
small villages and a U.S. Air Force 
Annex, none of which attract significant 
vehicle traffic.

Information provided to the Agency 
subsequent to die petition indicates tnat 
on an annual basis, the diesel-fueled 
vehicles on Guam are estimated to emit 
less than 0.1% of the maximum 
potential sulfur dioxide emissions from 
other sources on Guam, given the 
current sulfur content of diesel fuel 
used in motor vehicles.2 Therefore, 
Guam’s continued use of diesel fuel 
with a maximum sulfur content of 0.6% 
by weight is not expected to have any 
significant impact on the ambient air 
quality status of Guam, including the 
status of the two areas designated as 
nonattainment for sulfur dioxide, 
because of the minimal contribution by 
motor vehicles to the sulfur dioxide 
levels.

C. Econom ic Factors

Guam's reinote location and resource- 
poor economy result in the need to 
import raw materials and consumer 
goods, including fuel oil, at unusually 
high transportation costs. The island has 
no known oil resources and no 
operating refinery. Oihcompanies 
supplying Guam import diesel from four 
foreign sources: Singapore, Indonesia, 
Australia and the Philippines. 
Essentially all of the island’s petroleum 
products are refined in Singapore. Oil 
companies in Singapore do not 
presently refine diesel fuel that meets 
the 0.05% sulfur requirement and have 
indicated that Guam’s diesel demand is 
not large enough to justify the multi
million dollar investment that would be 
necessary to do so. Consequently, low 
sulfur fuel would have to be imported 
from the U.S. mainland.

The petition states that it could 
conceivably cost Guam fuel suppliers 
between $14,500,000 and $22,300,000 
annually to comply with the low-sulfur 
standard. This high cost of compliance 
is due to several factors: additional 
transportation costs associated with 
importing fuel from the mainland; 
construction of new storage facilities 
needed to segregate low sulfur and high 
sulfur fuel, and also to store larger 
quantities of fuel since shipments 
would be less frequent and possibly less

1 Memo from Ed Settle, R.W. Beck and Associates, 
July 1 ,1993 . This organization does permit 
applications for major sulfur dioxide sources on 
Guam and is working on the maintenance plan for 
the redesignation request of the Cabras-Piti 
nonattainment area.

reliable coming from the mainland; 3 
and the higher purchase price of low 
sulfur fuel. All fuel suppliers state that 
these costs would be passed on to 
Guam’s diesel fuel consumers, who 
already pay between $1.47 to $1.58 a 
gallon, one of the highest rates in the 
U.S. Yet Guam residents earn incomes 
well below the national average.? Guam 
estimates that, if it is forced to import 
low-sulfur diesel fuel from the U.S, 
mainland, the cost per gallon of diesel 
fuel would increase by 30-46 cents 
(compared to the estimated 3 to 5 cents 
per gallon increase to meet the low- 
sulfur diesel requirement in the 
mainland).
D. Environmental Factors

The Government of Guam requires 
operating permits that limit the sulfur 
content of diesel-fuel for electric 
generating units to 0.6 percent by 
weight or less. This obligation limits the 
importation of No. 2 diesel fuel for all 
diesel fuel needs to the 0.6 percent or 
less level. Information derived from 
proprietary data supplied by the oil 
companies on Guam shows that No. 2 
diesel fuel imports during 1992 had a 
sulfur content in the range of 0.39 
percent to 0.50 percent (by weight) and 
the cetane index was in the range of 48 
to 55. If this exemption is granted^ 
motor vehicles would continue to use 
diesel fuel with a sulfur content less 
than. 0.6 percent by weight.

As of 1991, there were only 735 
diesel-fueled vehicles registered with 
the Motor Vehicle Division of Guam, 
representing approximately 1% of the 
total vehicle population on Guam. The 
small amount of sulfur dioxide emitted 
from these vehicles, as noted in section 
B above, is dispersed by the island’s 
trade winds and presents no health risk 
nor causes any air quality standard to be 
exceeded.
IV. Other Issues

EPA addressed several other issues in 
the American Samoa decision 9 and is 
addressing them here in a manner 
consistent with its earlier decision.
Issue: Sale o f  Certified Engines

EPA believes that the prohibition 
against the sale of uncertified engines in 
Guam (as in American Samoa) should 
continue to apply. Beginning with

* Shipping time from the U.S. mainland to Guam 
is approximately 18 days; 36 days round-trip. Ships 
from Singapore to Guam only require 8 days.

4 In 1988, Guam’s per capita income ranked below 
all fifty states at $7,174. The national average per 
capita income for 1988 was $16,489.

* The Agency granted American Samoa’s petition 
for an exemption from the diesel sulfur 
requirements on July 20 ,1992 . 57 FR 32010.

model year 1994, some heavy-duty 
diesel engines probably could be 
equipped with devices which will be 
adversely impacted by the level of 
sulfur in diesel fuel allowed by the 
exemption being granted today, but it is 
possible that some emissions benefits 
can still be accrued. If the use of high- 
sulfur diesel fuel causes vehicles 
equipped with aftertreatment devices to 
emit certain pollutants at higher levels 
than would be emitted from such 
engines without the aftertreatment 
devices, the Agency may consider, 
among other things, allowing the sale of 
certified engines without the affected 
devices. As expressed in the American 
Samoa exemption, the Agency believes 
such decisions should be made on a 
case-by-case basis upon receipt of 
evidence to support those decisions.
Issue: Exem ption From Tampering

EPA believes that a blanket waiver 
from the tampering prohibition for 
model year 1994 and later heavy-duty 
engines would allow tampering in 
situations where such tampering may 
result in an increase in emissions. For 
example, removal of an emissions 
related device that is not affected by the 
hfrjh sulfur fuel or is rendered less 
effective but not inoperative by the 
high-sulfur fuel would increase 
emissions over what would have 
occurred in the absence of tampering.

Nevertheless, some model year 1994 
and later heavy-duty engines may be 
built with after-treatment devices that 
may be rendered inoperative by the use 
of diesel fuel with sulfur content 
exceeding 0.05% (by weight). The 
exercise of enforcement discretion may 
be appropriate to allow the removal of 
such after-treatment devices. However, 
EPA shall not allow tampering with an 
emissions control device that has been 
or is likely to be rendered less effective, 
but not rendered inoperative, as a result 
of the use of higher sulfur fuel unless 
there is evidence that it may actually 
cause an increase in certain pollutants 
as discussed above.
Issue: Warranty Exemption

The Agency acknowledges that 
vehicles which were certified with low 
sulfur diesel fuel may be unable to meet 
federal emissions standards if they are 
fueled on high sulfur diesel fuel. 
However, EPA believes an exemption 
from the general warranty provisions of 
section 207 is unnecessary to protect 
manufacturers from unreasonable 
warranty recoveries by purchasers. The 
emission defect warranty requirements 
under section 207(a) of the Act require 
an engine manufacturer to warrant that 
the engine shall conform at the time of
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tale to applicable emission regulations 
ind that the engine is free from defects 
which cause the engine to fail to 
:onform with applicable regulations for 
ts useful life. In practice, this warranty 
s applicable to a specific list of 
emissions and emissions related engine 
components.

It has been consistent EPA policy that 
nisuse and/or improper maintenance of 
i vehicle or engine by the purchaser, 
Deluding misfueling, may create a 
reasonable basis for denying warranty 
coverage for the specific emissions and 
emissions related engine components 
effected by this misuse. In this case, 
while use of fuel exempted from the 
sulfur content limitation cannot be 
considered “misfueling”, it will have 
he same adverse effect on emissions 
control components. Thus, EPA believes 
hat where the use of noncomplying 
iiesel fuel will have an adverse impact 
)n the emissions durability of specific 
engine parts or systems, such as a trap 
nddizer or other after-treatment 
devices, the manufacturer will have a 
easonable basis for denying warranty 
average on that part or other related 
¡arts. However, as has consistently been 
iPA’s policy, those components not 
adversely affected by the misfueling 
should continue to receive full 
¡missions warranty coverage. In any 
ivent, the number of engines likely to be 
covered in Guam, and the potential for 
¡xcessive costs or disputes, are 
ixtremely small. EPA will expeditiously 
consider manufacturers' suggestions for 
amedies to these situations on a case- 
v-case basis as they occur.

'ssue: R ecall L iability
Heavy-duty engine manufacturers are 
ponsible for recalling and repairing 

: gines that do not comply with 
ission requirements for their useful 

Ives. The EPA tests engine classes to 
ermine whether engines comply with 

lE licable emission standards when 
noperly used and maintained. Under 
lection 207(c), if a substantial number of 
fngines in a specific engine class do not 
:o ply when tested, that entire class 

be recalled. If a situation arose in 
which an engine fueled with 
loncomplying diesel fuel were included 
n an EPA in-use compliance test 
jrogram, EPA would determine, on a 
ase-by-case basis, if the noncompliance 
were the result of the use of 
loncomplying diesel fuel. If it were 
determined that the noncomplying 
diesel fuel was the cause of the engine's 
ailure to meet the applicable emission 
itandards, that fact would be considered 
>efore seeking a recall of the class, 
jiven the fact that only high-sulfur 
diesel fuel (over 0.05% by weight) will

be used in vehicles in Guam, just as in 
American Samoa, the Agency does not 
intend to use test results (emissions 
levels) from those vehicles to show 
noncompliance by those engines for the 
purpose of recalling an engine class. In 
cases in which it was determined that 
the overall class was subject to recall, 
however, individual engines would not 
be excluded from repair on the basis of 
the fuel used. Manufacturers are 
responsible for repairing any engine in 
the recalled class regardless of its 
history of tampering or 
malmaintenance. The situation that 
would occur in Guam is no different 
and thus the manufacturers should 
remain liable for performing recall 
repairs on these engines when required.
V. Final Action

Because of its remote location and 
lack of internal petroleum supplies and 
refining capability, Guam must rely on 
the importation of diesel fuel and other 
petroleum products for use in motor 
vehicles and non-road sources. The 
refineries currently supplying Guam’s 

. diesel fuel needs do not have the 
capability to produce diesel fuel that 
meets the sulfur requirement of sections 
211(i) and (g) of the Act, and have 
indicated that Guam’s diesel demand is 
not large enough to justify the multi
million dollar investment that would be 
necessary to produce 0.05% sulfur 
diesel fuel. Consequently, Guam would 
have to import low sulfur fuel from the 
U.S. mainland.

Guam currently does not obtain any 
petroleum products from the mainland. 
The cost of importing low-sulfur diesel 
fuel from the mainland would add 30— 
43 cents to the cost per gallon of diesel 
fuel in Guam. Transportation and fuel 
costs would rise significantly. In 
addition, if stationary sources continue 
to use high-sulfur diesel, importing low-, 
s : fiir di esel, fuel would require, the 
costly construction of separate storage 
facilities. Even if Guam were to import 
low-sulfur diesel fuel for all its diesel 
fuel needs, new storage facilities would 
be necessary, to store larger quantities of 
fuel since shipments would be less 
frequent and possibly less reliable 
coming from the mainland as explained 
previously in this document.

By requiring Guam to comply with 
the sulfur requirement of sections 211(i) 
and 211(g), a major economic burden 
would be placed on the persons on 
Guam with little or no environmental 
benefit. Although Guam has two areas 
that are designated nonattainment for 
sulfur dioxide, various control strategies 
have been implemented which EPA 
believes will result in at least one of 
these areas reaching attainment for

ambient sulfur dioxide standards by 
1996.« Thus, Guam is in the process of 
preparing a petition for redesignation 
for this area. Despite the possibility that 
the use of high-sulfur diesel fuel may 
cause increased particulate sulfate 
emissions in diesel vehicles equipped 
with trap systems or oxidation catalysts, 
any increase in sulfate particulates 
emitted by such vehicles would be 
dispersed by the island’s easterly trade 
winds and would present a minimal 
threat to public health or the 
environment. Because of the small 
number of diesel vehicles on Guam and 
the current sulfur content restrictions 
Guam imposes on diesel fuel, granting 
this exemption would not likely lead to 
future problems in maintaining 
compliance with any National Ambient 
Air Quality Standards, including sulfur 
dioxide.

The Environmental Protection 
Agency’s final action is to exempt the 
Territory of Guam from compliance 
with the sulfur content requirements for 
diesel fuel under sections 211(i)(l) and 
(g)(2) of the Act, and EPA’s motor 
vehicle diesel fuel regulations at 40 CFR 
part 80. This action does not exempt 
Guam from the minimum cetane index 
requirement or the alternative aromatic 
level requirements these sections of 
the Act or EPA regulations. The Agency 
believes that compliance with the sulfur 
requirement is unreasonable given the 
substantial increased costs to persons on 
Guam and the minimal benefits to 
Guam’s air quality. These impacts 
would be the direct result of 
geographical, meteorological and 
economic factors unique to the Territory 
of Guam.

This action is being taken without 
prior proposal because EPA believes 
that the decision to exempt Guam from 
the diesel fuel sulfur requirements is 
noncontroversial and anticipates no 
significant adverse comments on this 
action.

In a petition involving very similar 
factors, EPA exempted American Samoa 
from these same diesel fuel 
requirements (56 FR 58243, November 
1 8 ,1 9 9 1 ). Consistent with this decision, 
the EPA has decided to approve the 
exemptions requested by Guam as a 
direct final decision.

• On October 19,1992, Guam submitted a petition 
to the EPA requesting that proposed electric 
generating units on Guam be exempted from several 
nonattainment area requirements applicable to the 
Cabras-Piti area, which is one of the sulfur dioxide 
nonattainment areas on Guam. EPA has proposed 
to grant the exemption (58 FR 13579, March 12, 
1993) on the condition that, within three years from 
the effective date of the waiver, Guam shall submit 
to the EPA a request for redesignation of this area 
to attainment for the sulfur dioxide NAAQS.
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The public should be advised that this 
action will be effective November 22, 
1993, unless EPA receives notice by 
October 21,1993, that someone wishes 
to submit adverse or critical comments. 
If such notice is received, this action 
will be withdrawn. If it is withdrawn, 
EPA will publish a notice announcing 
its withdrawal before the effective date 
provided in today’s notice. A second 
notice will then request comments on a 
proposed decision regarding Guam’s 
request.

This procedure allows the 
opportunity for public comment and 
opportunity for oral presentation of data 
as required under section 307(d) of the 
Act. This procedure also provides an 
expedited procedure for final action 
where a decision is not expected to be 
controversial and no adverse comment 
is expected. In the event this decision is 
not finalized by the October 1,1993 
effective date for the low sulfur fuel 
requirements, EPA will regard Guam as 
a low priority for enforcement of the 
diesel sulfur requirement, pending the 
final decision on Guam’s petition.
VI. Statutory Authority

Authority for the action described in 
this notice is in section 325(a)(1) (42 
U.S.C. 7625—1(a)(1)) of the Clean Air 
Act, as amended.
VII. Administrative Designation and 
Regulatory Analysis

Under Executive Order (E.O.) 12291, 
the Agency must judge whether a 
regulation is "major” and thus subject to 
the requirement to prepare a regulatory 
impact analysis. The decision 
announced today alleviates any 
potential adverse economic: impacts in 
Guam and is not a regulation or rule as 
defined in E.O. 12291. Therefore, no 
regulatory impact analysis has been 
prepared.
Vni. Impact on Small Entities

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 601 through 612, 
whenever an agency is required to 
publish a general notice of rulemaking 
for any proposed or final rule, it is 
required to certify that a regulation will 
not have a significant adverse economic 
impact on a substantial number of small 
business entities. Today’s decision is 
not a rulemaking. Furthermore, the 
action eases requirements otherwise 
applicable to affected entities. Thus, it 
will not result in a significant adverse 
impact on a substantial number of small 
business entities.
IX. Paperwork Reduction Act

The Paperwork Reduction Act of 
1980,44 U.S.C 3501 et seq., and

implementing regulations, 5 CFR part 
1320, do not apply to this action as it 
does not involve the collection of 
information as defined therein.

Dated: September 13,1993.
Carol M. Browner,
Administrator.
[FR Doc. 93-23063 Filed 9-20-93; 8:45 am]
BILLING CODE 6560-S0-P

GENERAL SERVICES 
ADMINISTRATION

41 CFR Part 101^40

[FPMR Amendment G-102]

Transportation of Household Goods

AGENCY: Federal Supply Service, GSA. 
ACTION: Final rule.

SUMMARY: This regulation contains 
revised policy concerning the period 
household goods rate tenders, submitted 
under the centralized household goods 
program, will be in effect and updates 
organizational references. The 
regulation will enhance the use of 
electronic data interchange for tender 
filing and certain other administrative 
requirements.
EFFECTIVE DATE: September 21,1993.
FOR FURTHER INFORMATION CONTACT:
Carla Young, Travel and Transportation 
Management Branch (6FBX), 913-236- 
2510.
SUPPLEMENTARY INFORMATION: The 
General Services Administration (GSA) 
has determined that this rule is not a 
major rule for the purposes of Executive 
Order 12291 of February 17,1981, 
because it is not likely to result in an 
annual effect on the economy of $100 
million or more; a major increase in 
costs to consumers or others; or 
significant adverse effects. GSA has 
based all administrative decisions 
underlying this rule on adequate 
information concerning the need for and 
consequences of this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 
alternative approach involving the least 
net cost to society.
Regulatory Flexibility Act

This final rule is not required to be 
published in the Federal Register for 
notice and comment. Therefore, the 
Regulatory Flexibility Act does not 
apply.

List of Subjects in 41 CFR Part 101-40
Freight, Government property 

management, Moving of household 
goods, Office relocation, Transportation,

For reasons set forth in the preamble, 1 
41 CFR part 101-40 is amended as 
follows:

1. The authority citation for part 101- 
40 continues to read as follows:

Authority: Sec. 205(c), 63 Stai 390; (40 
U.S.C 486(c)).

PART 101-40— TRANSPORTATION 
AND TRAFFIC MANAGEMENT

Subpart 101-40.2— Centralized 
Household Goods Traffic Management 
Program

2. Section 101-40.202 is revised to 
read as follows:

$101-40.202 The General Services 
Administration household goods tender of 
service (TOS) agreement

As part of the centralized household 
goods traffic management program, GSA 
has developed a master household 
goods tender of service (TOS) 
agreement. This agreement establishes 
carrier service and performance 
standards which participating carriers 
agree to provide. Commercial carriers 
desiring to participate in this program 
must enter into individual TOS 
agreements with GSA, acting on behalf 
of executive Agencies. Carriers that 
desire to enter into a TOS agreement or 
agencies desiring additional information 
should contact the General Services 
Administration, Travel and 
Transportation Management Branch 
(6FBX), 1500 East Bannister Road, 
KansaaQty, MO 64131. /mv, Ì

3. Section 101-40.203-1 is revised to 
read as follows:

$ 101-40.203-1 Household goods rate 
tenders.

GSA will accept or reject household 
goods carriers’ rate tenders (see § 101- 
40.306) on behalf of executive agencies. 
Executive agencies shall reject rate 
tenders not submitted in accordance 
with this subpart 101-40.2. Household 
goods carriers’ TOS agreements and 
individual rate tenders covering 
interstate and intrastate shipments shall j 
be submitted to the Chief, Travel and 
Transportation Management Branch 
(6FBX). (See § 101-40.101-1.) Rate 
tenders shall be effective for a 12-month 
period beginning October 1 of each year 
unless a shorter period is prescribed by 
the Chief, 6FBX. To qualify under the 
centralized household goods traffic 
management program, these tenders 
must be submitted in accordance with 
instructions issued by the Chief, 6FBX.
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Dated: July 13,1993.
Roger W. Johnson,
Administrator o f General Services.
[FR Doc. 93-22976 Filed 9-20-93; 8:45 am] 
BILLING CODE M20-24-M

DEPARTMENT O F TH E  INTERIOR 

43 CFR Part 2

Records and Testimony

AGENCY: Office of Hearings and Appeals, 
Interior.
ACTION: Final rule.

SUMMARY: This document updates the 
current list of field offices of the Office 
of Hearings and Appeals in paragraph 3 
of appendix B—Bureaus and Offices of 
the Department of the Interior, 43 CFR 
part 2, to reflect changes which have 
been effected heretofore. It removes the 
words “(Indian Probate)" in the titles of 
Administrative Law Judge in listed field 
offices concerned and reflects changes 
of address of listed field offices in 
Knoxville,TN, Phoenix, AZ, Twin 
Cities, MN, Albuquerque, NM, and 
Oklahoma City, OK.
EFFECTIVE DATE: September 21,1993.
FOR FURTHER INFORMATION CONTACT: 
Frances A. Patton, (703) 235-3810. 
SUPPLEMENTARY INFORMATION: Since this 
is an action reflecting agency 
management and changes of titles and 
addresses of field offices which have 
previously been effected, the proposed 
rulemaking process is determined to be 
unnecessary and impractical.
List of Subjects in 43 CFR Part 2

Administrative practice and 
procedure, Classified information, 
Freedom of Information, Privacy.

Therefore, under authority of the 
Secretary of the Interior contained in 5 
U.S.C. 301, paragraph 3 of appendix B— 
Bureaus and Offices of the Department 
of the Interior, 43 CFR part 2, is 
amended as follows:

PART 2— [AMENDED]

1. The authority citation for Part 2 
continues to read:

Authority: 5 U.S.C. 301,552, and 552a; 31 
U.S.C. 9701; and 43 U.S.C 1460, unless 
otherwise noted.

Appendix B—(Amended]
2. Paragraph 3 of Appendix B— 

Bureaus and Offices of the Department 
of the Interior, 43 CFR Part 2, is 
amended by removing the words 
“(Indian Probate)" in the titles of 
Administrative Law Judge in the third 
through seventh listed offices, and by

changing addresses of the listed field 
offices in Knoxville, TN, Phoenix, AZ, 
Twin Cities, MN, Albuquerque, NM, 
and Oklahoma City, OK, to read as 
follows:
Administrative Law Judge, 710 Locust S t, 

Federal Building, Suite 116, Knoxville, TN 
37902

Administrative Law Judge, 2901N. Central 
Ave., Suite 955, Phoenix, AZ 85012-2739 

Administrative Law Judges, Bishop Henry 
Whipple Federal Building, 1 Federal Drive, 
rooms 674 and 688, Fort Snelling, MN 
55111

Administrative Law Judge, 1700 Louisiana 
N.E., Suite 220, Albuquerque, NM 87110 

Administrative Law Judge, 215 Dean A. 
McGee Ave., room 507, Oklahoma City, OK 
73102
Dated: September 3,1993.

Bonnie R. Cohen,
Assistant Secretary—Policy, Management 
and Budget
(FR Doc. 93-22973 Filed 9-20-93; 8:45 am] 
BILLING CODE 4310-79-M

DEPARTMENT O F VETERANS 
AFFAIRS

48 CFR Parts 814,833,836, and 852

VA Acquisition Regulation: Changes to 
Solicitation Provisions, Contract 
Clauses, and Their Prescriptions

RIN-2900 AC87

AGENCY: Department of Veterans Affairs. 
ACTION: Final rule.

SUMMARY: The Department of Veterans 
Affairs {VA) is issuing as final and 
without change the proposed rule 
published in the Federal Register (FR) 
on June 7,1993, at 58 FR 31937. The 
proposed rule eliminated duplicative 
VA Acquisition Regulation (VAAR) 
coverage, made VÀ’s regulation 
consistent with the Federal Acquisition 
Regulation (FAR), and added a 
prescription for a VA clause.
EFFECTIVE DATE: September 21,1993.
FOR FURTHER INFORMATION CONTACT: Lisa 
Russell, Acquisition Policy Division 
(95A), Office of Acquisition and 
Materiel Management, Department of 
Veterans Affairs, 810 Vermont Avenue, 
NW., Washington, DC 20420, (202) 233- 
5001.
SUPPLEMENTARY INFORMATION:

I. Background
The Department of Veterans Affairs 

identified areas of the VA Acquisition 
Regulation (VAAR) that required 
amending to make VA’s regulation more 
consistent with the organizational 
structure of the Federal Acquisition 
Regulation (FAR). In accordance with

FAR Subpart 1.304—Agency control 
and compliance procedures, VA is 
eliminating coverage that was 
duplicative of material contained in the 
FAR. Specifically, the following items 
are amended: Item I—VAAR 814.203-1, 
Mailing or delivery to prospective 
bidders, is revised to remove the 
reference to VAAR 836.302, Pre
solicitation notices. Item II—VAAR
833.1, Protests, is revised to change the 
location of the office designated for 
receipt of protest and VAAR 833.106, 
Solicitation provision, to change the 
prescription for solicitation provisions. 
Item m—VAAR 836.302, Pre
solicitation notices, is deleted. FAR 
36.302, Presolicitation notices, • 
adequately provides guidance for 
preparing and issuing presolicitation 
notices for construction contracts, 
therefore, VAAR coverage is not 
required. Item IV—adds a clause 
prescription at VAAR 836.513 for VAAR 
clause 852.236-87, Safety requirements. 
Item V-VAAR provision 852.208-70, 
Change in rates for public utilities, is 
delved. Review of coverage at FAR 
8.305, Rate increases, indicates that FAR 
coverage is sufficient to meet VA needs. 
Item VI—VAAR provision 852.214-73, 
Bid samples, is revised to more closely 
conform to FAR provision 52.214-20, 
Bid Samples. Item VII—VAAR provision 
852.233-2, Service of protest, is deleted. 
FAR provision 52.233-2, Service of 
Protest, sufficiently meets the agency’s 
needs. Item VIII—VAAR clause 
852.236-87, Safety requirements, is 
revised to eliminate information that is 
inconsistent with FAR clause 52.236- 
13, Accident prevention, and change the 
title of the VAAR clause to Accident 
Prevention. One comment addressing 
•VAAR 852.236-87, Accident 
Prevention, was received. The 
commenter did not differentiate 
between instructing the contractor to 
take corrective action and stopping the 
work if corrective action is not taken. 
Therefore, the proposed rule is 
converted to a final rule without further 
changes.
n . Executive Order 12291

Pursuant to the memorandum from 
the Director, Office of Management and 
Budget, to the Administrator, Office of 
Information and Regulatory Affairs, 
dated December 13,1984, this rule is 
exempt from sections 3 and 4 of 
Executive Order 12291, Federal 
Regulation.
m . Regulatory Flexibility Act (RFA)

This final rule does not have a 
significant economic impact on a 
substantial number of small entities
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within the meaning of the RFA, 5 U.S.C. 
601(2).
IV. Paperwork Reduction Act

The Paperwork Reduction Act does 
not apply to these final regulations.
List of Subjects in 48 CFR Parts 814, 
833,836, and 852

Government procurement 
Approved: September 9,1993.

Jesse Brawn,
Secretary o f Veterans Affairs,

Proposed Rule A dopted as F inal Rule 
W ithout Change

Accordingly, the proposed rule 
amending 48 CFR Parts 814,833, 836 
and 852, which was published in 58 FR 
31937 on June 7,1993, is adopted as a 
final rule without change.

For the reasons set forth in the 
preamble, 48 CFR Parts 814, 833,836 
and 852 are amended as set forth below:

1. The authority citation for part 814 
is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.G 
486(c). #

PART 814— SEALED BIDDING

Subpart 814.2— {Amended]

2. Subsection 814.203-1 is amended 
by removing the paragraph designation 
for paragraph (a) and removing 
paragraph (b).

3. The-authority citation for part 833 
is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C. 
486(c).

PART 833— PROTESTS, DISPUTES, 
APPEALS

Subpart 833.1— [Amended]

4. Subpart 833.1 is amended by 
removing the symbol “(93B)” and 
adding in its place the symbol, “(95B)” 
wherever it appears.

5. Section 833.106 is revised to read 
as follows:

833.106 Solicitation provision.
The contracting officer shall insert the 

provision at 852.233-70, Protest 
Content, in solicitations other than 
smallpurchases.

6. The authority citation for part 836 
is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C. 
486(c).

PART 836— CONSTRUCTION AND 
ARCHITECT-ENGINEER CO N TR ACTS

Subpart 836.3— [Removed]

7. Section 836.302 is removed.

8. Subpart 836.5, consisting of section 
836.513, is added to read as follows:

Subpart 836.5— Contract Clauses

836.513 Accident prevention.
The contracting officer shall insert the 

clause at 852.235-87, Accident 
Prevention, in all solicitations that 
contain the clause at FAR 52.235-13, 
Accident prevention, or its Alternate.

9. The authority citation for part 852 
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.G 
486(c).

PART 852— SOLICITATION 
PROVISIONS AND CON TRACT 
CLAUSES

Subpart 852.2— [Removed]

10. Section 852.208—70 is removed.
11. Section 852.214—73 is revised to 

read as follows:

852.214-73 Bid Samples.
As prescribed in 814.202-4, insert the 

following provision:
Bid Samples (September 1993)

Any bid sample(s) furnished must be in the 
quantities specified in the solicitation and 
plainly marked with the complete lettering/ 
numbering and description of the related bid 
item(s); the number of the Invitation for Bids; 
and the name of the bidder submitting the 
bid sample(s). Cases or packages containing 
any bid sample(s) must be plainly marked 
"Bid Sample(s)” and all charges pertaining to 
the preparation and transportation of bid 
samplefs) must be prepaid by the bidder. Bid 
samplers) must be received at the location 
specified in the solicitation by the time and 
date for receipt of bids.
(End of Provision)

12. Section 852.233—2 is removed.
13. In section 852.236-87, the title, 

the introductory text, and the clause are 
revised to read as follows:

852.236-87 Accident prevention.
As prescribed in 836.513, insert the 

following clause:
Accident Prevention (September 1993)

The Resident Engineer on all assigned 
construction projects, or other Department of 
Veterans Affairs employee if designated in 
writing by the Contracting Officer, shall serve 
as Safety Officer and as such has authority, 
on behalf of the Contracting Officer, to 
monitor and enforce Contractor compliance 
with FAR 52.236-13, Accident Prevention. 
However, only the Contracting Officer may 
issue an order to stop all or part of the work 
while requiring satisfactory or corrective 
action to be taken by the Contractor.
(End of Clause)

[FR Doc. 93-22963 Filed 9-20-93; 8:45 am] 
»LUNG CODE 8320-01-M

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

48 CFR Part 1807

Final Changea to NASA FAR 
Supplement Acquisition Planning

AGENCY: Office of Procurement, 
Procurement Policy Division, National 
Aeronautics and Space Administration 
(NASA).
ACTION: Final rule.

SUMMARY: NASA has amended the 
NASA FAR Supplement to increase the 
dollar thresholds at which a contracting 
officer must prepare a procurement 
plan. The contracting officer shall 
prepare a procurement plan for each 
negotiated procurement estimated to 
exceed $2,500,000.
DATES*: This final rule is effective 
September 21,1993.
ADDRESSES: Comments should be 
addressed to Ms. Deborah O’Neill, 
NASA Headquarters, Office of 
Procurement Policy (HP), Washington 
DC 20546.
FOR FURTHER INFORMATION CONTACT:
Ms. Deborah O’Neill, telephone (202) 
358-0428.
SUPPLEMENTARY INFORMATION: 

Background
Previously, NASA policy required the 

preparation of a procurement plan for 
each negotiated procurement estimated 
to exceed a particular dollar amount 
The dollar amount for Stennis Space 
Center, Space Station Procurement 
Office, and NASA Resident Office at the 
Jet Propulsion Laboratory was $250,000. 
The dollar amount above which a 
procurement plan had to be prepared at 
Ames Research Center, Goddard Space 
Flight Center, Headquarters Acquisition 
Division, Johnson Space Center, 
Kennedy Space Center, Langley 
Research Center, Lewis Research Center, 
and Marshall Space Flight Center was 
$500,000. The new threshold above 
which a procurement plan must be 
prepared is $2,500,000 for all NASA 
installations.
Availability of NASA FAR Supplement

The NASA FAR Supplement, of 
which this coverage will become a part, 
is codified in 48 CFR, chapter 18, and 
is available in its entirety on a 
subscription basis from the 
Superintendent of Documents, 
Government Printing Office, 
Washington, DC 20402. Cite GPO 
Subscription Stock Number 933-003-
00000-1. It is not distributed to the 
public, whether in whole or in part, 
directly by NASA.
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Regualtory Flexibility Act
NASA certifies that this final rule will 

not have significant economic impact on 
a substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act (5 U.S.C. 601, et seq.).
Paperwork Reduction Act

This final rule does not impose any 
reporting or recordkeeping requirements 

; subject to the Paperwork Reduction Act.
List of Subjects in 48 CFR Part 1807

Government procurement.
Thomas S . Luedtke,
Acting Deputy Associate Administrator for 
Procurement.

1. The authority citation for 48 CFR 
part 1807 continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1807— ACQUISITION PLANNING

1807.103 [Amended]
2. In section 1807.103, paragraph 

| (a)(1) is revised to read as follows:
1807.103 Agency-head responsibilities.
. (a) Requirem ent fo r  preparation o f

' procurement plans. (1) Except as 
otherwise authorized by paragraph (a)(2) 
of this section, the contracting officer 
shall prepare a procurement plan, with 

| the advice and assistance of the 
I  cognizant technical division, for each 

negotiated procurement estimated to 
exceed $2,500,000. The plan shall be 
prepared before soliciting proposals.
*  *  *  • it  it

[FR Doc. 93-23102 Filed 9-20-93; 8:45 am)
BILUNG CODE 7510-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Parts 217 and 227 

[Docket No. 930808-3217; I.D. 081293B]

Sea Turtle Conservation; Shrimp 
Trawling Requirements

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: In te r im  f in a l ru le .

SUMMARY: NMFS amends the regulations 
protecting sea turtles to allow 
compliance with tow-time limits as an 
interim alternative to the use of turtle 
excluder devices (TEDs) by shrimp 
trawlers in a 30 square mile (48.3 square 
km) area off the coast of North Carolina 
(North Carolina Restricted Area)

through November 30,1993. This area 
seasonally exhibits high concentrations 
of red and brown algae that make 
trawling with TEDs impracticable. This 
interim rule authorizes a 55-minute tow
time limit through October 31, and a 75- 
minute tow-time limit during 
November. This interim rule will allow 
shrimp fishermen to harvest shrimp 
efficiently during the remainder of the 
traditional shrimping season (March 
through November) and maintain 
adequate protection for sea turtles in 
this area.
EFFECTIVE DATE: This rule is effective 
September 16,1993.
ADDRESSES: Dr. William Fox, Jr.,
Director, Office of Protected Resources, 
NMFS, 1335 East-West Highway, Silver 
Spring, MD 20910. Comments on the 
collection-of-information requirement 
subject to the Paperwork Reduction Act 
should be directed to the Office of 
Protected Resources, NMFS, 1335 East- 
West Highway, Silver Spring, MD 
20910, Attention: Phil Williams; and to 
the Office of Information and Regulatory 
Affairs of OMB, Washington, DC 20503, 
Attention: Desk Officer for NOAA.
FOR FURTHER INFORMATION CONTACT:
Phil Williams, NMFS National Sea 
Turtle Coordinator (301/713—2319) or 
Charles A. Oravetz, Chief, Protected 
Species Program, NMFS Southeast 
Region (813/893-3366.
SUPPLEMENTARY INFORMATION: 

Background
All sea turtles that occur in U.S. 

waters are listed as either endangered or 
threatened under the Endangered 
Species Act of 1973 (ESA), U.S.C. 1531 
et seq. Incidental capture by shrimp 
trawlers has been documented for five 
species of sea turtles that occur in 
offshore waters of North Carolina. Final 
sea turtle conservation regulations at 50 
CFR parts 217 and 227, effective 
December 1,1992, require all shrimp 
trawlers, regardless of length, in 
offshore waters of the Atlantic Area, 
including off North Carolina, to have an 
approved TED installed year-round in 
each net rigged for fishing, unless 
specifically exempted.

On July 29,1992, NMFS promulgated 
an interim final rule (57 FR 33452) that 
allowed shrimpers in the North Carolina 
restricted area to limit tow-times, rather 
than use TEDs, through August 31,
1992. NMFS’ monitoring of the effects of 
allowing tow-time limits as an 
alternative to the use of TEDs in the 
restricted area documented no 
associated sea turtle mortalities. The 
Assistant Administrator for Fisheries, 
NOAA (AA), subsequently found that 
environmental conditions in the

restricted area remained unchanged and 
issued an interim final rule (57 FR 
40859, September 8,1992) that 
extended the exemption through 
September 30,1992. This allowance was 
extended without interruption to 
January 1,1993, by consecutive 30-day 
notice actions and interim rules (57 FR 
45986, October 6,1992; 57 FR 52735, 
November 5,1992; 57 FR 57968, 
December 8,1992).

Pursuant to the December 1,1992, 
final rule (57 FR 57348, December 4, 
1992) at 50 CFR 227.72(e)(3)(ii), the AA 
may allow, for period of up to 30 days, 
compliance with tow-time restrictions 
as an alternative to the TED requirement 
of 50 CFR 227.72(e)(2)(i) if he/she 
determines that the presence of algae, 
seaweed, debris or other special 
environmental conditions in a particular 
area make trawling with TED-equipped 
nets impracticable. In 1993, by 
consecutive 30-day notice actions 
effective April 12,1993 (58 FR 19631), 
May 12,1993 (58 FR 28793), June 11, 
1993 (58 33219), July 13,1993 (58 FR 
38537), and August 18,1993 (58 FR 
43820), the tow-time allowance was 
extended through September 15,1993, 
the effective date of this rule. NMFS 
proposed a permanent exemption on 
May 25,1993 (58 FR 30007), and a 
discussion of special environmental 
conditions, an assessment of the algae 
problem, a history of the local fishery, 
and a discussion of tow times can be 
found there.

In response to comments received on 
the proposed permanent exemption, 
NMFS has decided to implement an 
interim final rule instead of a permanent 
exemption. NMFS’ review of the North 
Carolina restricted area exemption 
program for the 1992—1993 season 
indicates that sea turtle mortalities do 
not appear to be associated with the 
allowance of tow times in lieu of TEDs. 
NMFS has reached this conclusion 
based on: the lack of observer- 
documented takes; the observed 
compliance with tow-time restrictions; 
the cooperation of the fishermen; the 
small number of participants in the 
fishery; and the local knowledge 
required to trawl in the restricted area 
without losing gear on bottom 
obstructions (which effectively limits 
entry into the fishery). These factors are 
discussed in previous temporary rules 
and in the proposed rule. NMFS is 
particularly concerned about possible 
interactions between shrimping 
operations and turtles during the turtle 
nesting season. NMFS will continue to 
monitor this situation during the 
remainder of the 1993 shrimping 
season.
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Based on information received during 
the 1992-1993 season, NMFS has 
determined that algal concentrations 
may be characteristic of the restricted 
area or may recur in an intermittent or 
unpredictable pattern and, thus, render 
TED-use impracticable. NMFS will 
continue to monitor algal concentrations 
to determine whether these 
concentrations are consistently 
problematic or whether there are times 
or seasons when TEDs could be used.

NMFS is evaluating a permanent 
exemption or other regulatory 
mechanisms involving a section 10 
incidental take permit under the ESA, as 
a long-term solution which will provide 
protection to sea turtles and allow the 
shrimp fishery to continue.
Comments Received on the Proposed 
Rule

Three letters with comments were 
received on the proposed rule: one from 
a group of concerned residents of 
Topsail Island, N.C., one from the 
Center for Marine Conservation (CMC), 
and one from the President of the 
Southeastern North Carolina 
Waterman’s Association (Waterman’s 
Association).

The Topsail Island residents 
commented that it is premature to make 
the exemption program permanent, and 
that NMFS should continue to gather 
information, while reviewing the effects 
of the temporary exemption program 
once or twice yearly, before deciding 
whether or not the exemption should be 
made permanent CMC commented that 
it is premature to make the exemption 
permanent because: (1) It is not clear 
that algal concentrations are 
consistently problematic enough to 
justify a permanent exemption; (2) the 
effect of limited tow-times on turtles is 
uncertain; (3) the data are inadequate; 
and (4) consistent and substantial 
enforcement has not been present in the 
area. The Waterman’s Association 
commented that: (1) The nesting season 
30-minute tow-time alternative should 
end July 15 each year (instead of August 
15) because “historically, the peak turtle 
nesting season is June’’; (2) tow-time 
should run year-round, because the fall/ 
winter shrimp season extends into 
Christmas or January, depending on the 
weather; and (3) 75-minute tow-times 
should prevail during winter months.
NMFS Response

NMFS agrees, in general, with the 
Topsail Island residents and CMC that 
a permanent exemption is not advisable 
at this time. In response, NMFS has 
changed the rule originally proposed in 
order to grant an interim exemption 
effective September 18,1993.

In response to the Waterman’s 
Association’s comment that the nesting 
season tow-time alternative of 30 
minutes is unduly restrictive and 
should end on July 15 each year, NMFS 
believes that to adequately protect 
nesting sea turtles and their attendant 
males, which gather each year off 
nesting beaches in the restricted area, 
shorter than normal tow times are 
prudent Historically, most sea turtle 
nesting in the North Carolina restricted 
area has occurred between May 15 and 
August 15, with the greatest 
concentrations in June and July. NMFS 
is concerned about the unknown, 
interruptive and potentially detrimental 
effects of trawl capture (or multiple 
capture) on sea turtle mating ana 
nesting behavior, and therefore on 
reproductive success. It is possible that 
the animals are already stressed or 
weakened by their courtship or nesting 
activities. Therefore, NMFS feels it is 
prudent to limit the tow-time alternative 
to 30 minutes. Moreover, shrimpers 
operating in the restricted area have 
testified that algal abundance 
necessarily limits their tow times to 
around 30 minutes in the summer when 
algal accumulations are heaviest Since 
the nesting season also occurs in 
summer, the downward adjustment of 
the tow-time limit from 55 to 30 
minutes from May 15 through August 15 
should cause minimal hardship to the 
fishermen.

Contrary to the Waterman’s 
Association’s comment that a tow-time 
allowance should be extended year- 
round, previous testimony from 
fishermen purported that the traditional 
shrimping months in the restricted area 
are March through November. NMFS 
has responded accordingly by making 
an exemption and allowing tow-time 
limits in lieu of TEDs during those 
months. Shrimping activity and algal 
concentrations in the restricted area in 
winter months are both light, according 
to the shrimpers’ previous testimony, 
and enforcement and observer reports. 
Hence, mandatory use of TEDs for the 
months of December through February 
should pose no hardship to fishermen 
and should not be considered unduly 
restrictive. In addition, the comment 
that a 75-minute tow time should be 
allowed during winter months is moot 
because NMFS has not authorized any 
tow-time alternative from December 
through February.
Sea Turtle Conservation Measures

This rule makes effective for the 
remainder of the traditional shrimping 
season, effective September 16,1993, 
the policies and procedures that have 
been temporarily in effect in the North

Carolina restricted area under previous 
exemptions. Specifically, under this 
interim rule, tow times in the North 
Carolina restricted area are limited to 55 
minutes through October 31,1993, and 
75 minutes during November 1993. 
During December, January, and 
February, there is no tow-time 
alternative and the TED requirement of 
50 CFR 227.72(e)(2)(i) applies. These 
measures should not, in the long run, 
significantly impact fishermen’s normal 
trawl times, since heavy algae 
concentrations characteristic of the 
warmer months cause fishermen to 
voluntarily shorten tow times to 
approximately 15-30 minutes. When 
algal concentrations are light, fishermen 
will opt to use TEDs. Also, under this 
interim rule, registration with the 
Director, Southeast Region, NMFS 
(Regional Director), is required before a 
vessel may trawl in the restricted area, 
and vessels using the tow-time 
alternative are required to carry a 
NMFS-approved observer if requested to 
do so by the Regional Director. The 
observer will monitor compliance with 
required conservation measures, 
including restricted tow times, and 
resuscitation of any captured turtles in 
accordance with 50 CFR 227.72(e)(l)(i). 
Data collected by observers may be used 
for enforcement purposes. Violations of 
tow-time restrictions documented by 
North Carolina enforcement officers - 
may be prosecuted under the ESA by 
the Office of the General Counsel, 
NMFS, Southeast Region. In addition, 
violators may face prosecution under 
State law. NMFS and North Carolina 
Division of Marine Fisheries (NCDMF) 
will jointly monitor compliance with 
the tow-time alternative.
Additional Sea Turtle Conservation 
Measures

Pursuant to the provisions of 50 CFR 
227.72 (e)(3) and (e)(6), the AA may 
modify the required conservation 
measures through notification in the 
Federal Register, if necessary, to ensure 
adequate protection of endangered and 
threatened sea turtles. Under this 
procedure, the AA would impose any 
necessary additional or more stringent 
measures, including more restrictive 
tow times, synchronized tow times, or 
termination of the tow-time alternative, 
if the AA determines that:

(1) The concentration of algae no 
longer makes trawling with TEDs 
impracticable;

(2) There is insufficient compliance 
with the required conservation 
measures;

(3) Compliance cannot be monitored 
effectively;
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(4) Significant or unanticipated levels 
of lethal or non-lethal takings or 
strandings of sea turtles had occurred in 
or near the North Carolina restricted 
area; or

(5) The incidental take level, 
authorized by biological opinion, of two 
mortalities of Kemp’s ridley, green, 
hawksbill, or leatherback turtles, or 20 
mortalities of loggerhead turtles is met 
or exceeded during the exemption 
period.
Classification

The AA has determined that this rule 
is consistent with the ESA and other 
applicable law and is not a “major rule” 
requiring a regulatory impact analysis 
under E .O .12291.

An initial regulatory flexibility 
analysis (RFA) was prepared. Based on 
that analysis, the General Counsel of the 
Department of Commerce certified to 
the Small Business Administration that 
the proposed rule, if adopted in final, 
would not have a significant economic 
impact on a substantial number of small 
entities because it would affect 
significantly less than 2 percent of the 
vessels participating in the shrimp 
industry in the South Atlantic and 
involve less than 5 percent of the total 
revenues of this industry. Accordingly, 
preparation of a final RFA was not 
required.

t h e  AA p re p a re d  a n  EA fo r  th is  ru le  
that c o n c lu d e s  th a t  th e  r u le  w il l  h a v e  n o  
significant im p a c t  o n  th e  h u m a n  
environm ent. A c o p y  o f  th e  EA is  
available (se e  ADDRESSES) a n d  
com m ents o n  i t  a re  re q u e ste d .

In the December 1,1992, final rule 
that implemented sea turtle 
conservation regulations, NMFS 
concluded that, to the maximum extent 
practicable, the regulations were 
consistent with the approved coastal 
zone management program of North 
Carolina. Since this rule does not 
directly affect the coastal zone in a 
manner not already fully evaluated, a 
new consistency determination under 
the Coastal Zone Management Act is not 
required. Neither the ESA nor this rule 
precludes North Carolina from adopting 
more stringent sea turtle protection 
measures.

This rule contains a collection-of- 
information requirement subject to the 
Paperwork Reduction Act, namely, 
registration to trawl in the North 
Carolina restricted area. This collection 
of information has been approved by the 

j Office of Management and Budget 
i (0MB)' under OMB control number 
10648-0267. The public reporting burden 
for this collection of information is 
estimated to average 7 minutes per 

i response, including the time for

reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Comments regarding this 
burden estimate or any other aspect of 
this collection of information, including 
suggestions for reducing the burden, 
may be sent to NMFS or OMB (see 
ADDRESSES).

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under E .0 .12612.
List of Subjects
50 CFR Part 217

"Endangered and threatened species, 
Exports, Fish, Imports, Marine 
mammals, Transportation.
50 CFR Part 227

Endangered and threatened species, 
Exports, Imports, Marine mammals, 
Transportation.

Dated: September 15,1993.
Sam u el W . M cKeen,
Program Management Officer, National 
Marine Fisheries Service, National Oceanic 
and Atmospheric Administration.

For the reasons set forth in the 
preamble, 50 CFR parts 217 and 227 are 
amended as follows:

PART 217— GENERAL PROVISIONS

1. The authority citation for part 217 
continues to read as follows:

Authority: 16 U.S.C. 1531—1544; and 16 
U.S.C. 742a et seq., unless otherwise noted.

2. In § 217.12, a new definition for 
North Carolina restricted area  is added, 
in alphabetical order, to read as follows:

§217.12 Definitions.
* * * * *

North Carolina restricted area  means 
that portion of the offshore waters 
bounded on the north by a line along 
34°17.6/ N. latitude (Rich Inlet, North 
Carolina) and 34°35.7/N. latitude 
(Browns Inlet, North Carolina) to a 
distance of 1 nautical mile seaward of 
the 72 COLREGS demarcation line 
(International Regulations for 
Preventing Collisions at Sea, 1972).
* * * * *

PART 227— THREATENED FISH AND 
WILDLIFE

3. The authority citation for part 227 
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq.

4. In § 227.72r paragraphs (e)(3)(i) and 
(e)(3)(ii) are revised to read as follows:

§227.72 Exceptions to prohibitions.
*  *  *  *  *

(e) * * *
(3)* * * (i) Duration o f  tows. If tow

time restrictions are utilized pursuant to 
paragraphs (e)(2)(ii), (e)(3)(ii), or 
(e)(3)(iii) of this section, a shrimp 
trawler must limit tow times to no more 
than 55 minutes from September 16,
1993 through October 31,1993, and to 
no more than 75 minutes in November 
1993. The tow time is measured from 
the time that the trawl door enters the 
water until it is removed from the water. 
For a trawl that is not attached to a door, 
the tow time is measured from the time 
the codend enters the water until it is 
removed from the water.

(ii) Alternative—special 
environm ental conditions.—(A) The 
Assistant Administrator may allow 
compliance with tow-time restrictions, 
as an alternative to the TED requirement 
of paragraph (e)(2)(i) of this section, if 
he/she determines that the presence of 
algae, seaweed, debris or other special 
environmental conditions in a particular 
area makes trawling with TED-equipped 
nets impracticable.

(B) North Carolina restricted area. 
From September 16,1993, through 
November 30,1993, a shrimp trawler in 
the North Carolina restricted area, as an 
alternative to complying with the TED 
requirement of paragraph (e)(2)(i) of this 
section, may comply with the tow-time 
restrictions set forth in paragraph 
(e)(3)(i) of this section. The owner or 
operator of a shrimp trawler who wishes 
to operate his or her shrimp trawler in 
the North Carolina restricted area any 
time during the period from September 
16 through November .30, must register 
pursuant to paragraph (e)(3)(v) of this 
section, with registration received by 
the Director, Southeast Region, NMFS, 
at least 24 hours before the first use of , 
such tow times. Registration may be 
made by telephoning (813) 893-3141 or 
writing to 9450 Koger Boulevard, St. 
Petersburg, FL 33702. The owner or 
operator of a shrimp trawler in the 
North Carolina restricted area must 
carry onboard a NMFS-approved 
observer upon written notification by 
the Director, Southeast Region, NMFS. 
Notification shall be made to the 
address specified for the vessel in either 
the NMFS or state fishing permit 
application, die registration or 
documentation papers, or otherwise 
served upon the owner or operator of 
the vessel. The owner or operator must 
comply with the terms and conditions 
specified in such written notification. 
All observers will report any violations 
of this section, of other applicable
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regulations and laws; such information 
may be used for enforcement purposes. 
* * * * *

[FR Doc. 93-22943 Filed 9-16-93; 3:43 pm] 
BILLING CODE 3510-22-M
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This section of the FED ER A L R EG IS TER  
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

FEDERAL DEPOSIT INSURANCE 
CORPORATION

12 CFR Part 303 

RIN 3064—AB21

Applications and Publication 
Requirements

AGENCY: Federal Deposit Insurance 
Corporation.
ACTION: Proposed rule.

SUMMARY: The Board of Directors 
(Board) of the Federal Deposit Insurance 
Corporation (FDIC) is proposing to 
revise the application and publication 
requirements in its regulations to 
conform to the definition and treatment 
of branch relocations in the final 
interagency policy statement on branch 
closings which is published elsewhere 
in this issue of the Federal Register. The 
amendments are generally technical in 
nature. The intended effect of this rule 
is to provide consistent treatment of 
branch relocations for application and 
closing purposes.
OATES: Written comments must be 
received by the FDIC on or before 
October 21,1993.
ADDRESSES: Written comments shall be 
addressed to the Office of the Executive 
Secretary, Federal Deposit Insurance 
Corporation, 550—17th Street, NW., 
Washington, DC 20429. Comments may 
be hand-delivered to Room F—400,1776 
F Street, NW., Washington, DC 20429 on 
business days between 8:30 a.m. and 5 
p.m. (FAX number: (202) 898-3838). 
Comments will be available for 
inspection in Room 7118, 550—17th 
Street, NW., Washington, DC between 
9:00 a.m. and 4:30 p.m. on business 
days.
FOR FURTHER INFORMATION CONTACT: 
Curtis L. Vaughn, Examination 
Specialist, Division of Supervision (202/ 
898-6759) or Joseph A. DiNuzzo, Senior 
Attorney, Legal Division (202/898— 
7349), Federal Deposit Insurance 
Corporation, Washington, DC 20429.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act
No collections of information 

pursuant to section 3504(h) of the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq .) are contained in this 
notice. Consequently, no information 
haS been submitted to the Office of 
Management and Budget for review.
Regulatory Flexibility Act

The Board hereby certifies that the 
proposed rule will not have a significant 
economic impact on a substantial 
number of small entities within the 
meaning of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). It will not 
impose burdens on depository 
institutions of any size and will not 
have the type of economic impact 
addressed by the Act. Accordingly, the 
Act’s requirements regarding an initial 
and final regulatory flexibility analysis 
[Id. at 603 & 604) are not applicable 
here.
The Proposed Rule
1. Definition and Treatment of Branch 
Relocations in the Interagency Policy 
Statement on Branch Closings

Section 228 of the Federal Deposit 
Insurance Corporation Improvement Act 
of 1991 (Pub. L. 102-242,105 Stat.
2236) (FDICIA) added a new section 42 
to the Federal Deposit Insurance Act 
(FDI Act) (12 U.S.C. 1831r-l), effective 
upon enactment of FDICIA on December
19,1991. The law requires each insured 
depository institution to give 90 days’ 
prior written notice of any branch 
closing to its primary federal regulator 
and to branch customers, to post a 
notice at the branch site at least 30 days 
prior to closing, and to develop a policy 
with respect to branch closings.

The FDIC, along with the Board of 
Governors of the Federal Reserve 
System, the Office of the Comptroller of 
the Currency and the Office of Thrift 
Supervision, have published elsewhere 
in this issue of the Federal Register a 
final joint policy statement on section 
42 of the FDI Act. The policy statement 
defines a branch for purposes of section 
42, clarifies what constitutes a branch 
closing, and provides guidance to 
institutions in identifying customers to 
be notified in the event of a branch 
closing.

The policy statement contains a 
common method of determining if a

“relocation” has occurred for purposes 
of section 42 and makes clear that a 
relocation (as defined therein) does not 
constitute a branch closing. The policy 
statement distinguishes between 
relocations and the contemporaneous 
closing of one branch and opening of 
another. Under the policy statement a 
relocation has occurred if the new 
branch and the closed branch are within 
the same immediate neighborhood and 
the nature of the business and the 
customers served by the branch are 
substantially unaffected by the move. 
The policy statement explains that, 
generally, relocations will be found to 
have occurred only when short 
distances are involved: for example, 
moves across the street, around the 
comer, or a block or two away. Moves 
of less than 1,000 feet generally will be 
considered to be relocations. The policy 
statement notes that, in less densely 
populated areas, where 
“neighborhoods” extend farther and a 
longer move would not substantially 
affect the nature of the business or the 
customers served by the branch, a 
relocation may occur over significantly 
longer distances.
2. Proposed Revisions to Part 303
A. A pplications

Section 18(d)(1) of the FDI Act (12 
U.S.C. 1828(d)(1)) requires state 
nonmember insured banks to obtain 
prior written consent from the FDIC 
before establishing and operating a new 
domestic branch or moving its main 
office or any domestic branch from one 
location to another. Section 303.2 of the 
FDIC’s regulations (12 CFR 303.2) 
specifies these application 
requirements. In essence, it requires that 
such banks submit a “letter form” 
application containing information 
designated in the regulation. The 
requirements of § 303.2 do not 
distinguish between applications to 
establish a branch and ones to relocate 
a branch.

As noted above, the branch closing 
policy statement does not apply to 
branch relocations (as defined therein); 
thus, generally, a branch closing notice 
is not required when a bank moves from 
one location to another in the same 
immediate.neighborhood. Because there 
is no definition of b/anch relocation in 
§ 303.2, however, a bank that intended 
to close one branch and, as part of the 
same transaction, open another branch
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outside the immediate neighborhood of 
the closed branch may characterize the 

lication as one for a relocation, 
side from the publication 

requirements of §363.6, discussed 
below, prior to the issuance of the 
branch closing policy statement it made 
no difference, for application purposes, 
whether such an application was 
designated as one to relocate a branch 
or to establish a new branch; both 
required the same information in a 
letter-form application. Because the 
branch closing policy statement 
provides a narrow definition of 
relocation, however, without a 
conforming definition to § 303.2, an 
application under § 303.2 to move a 
branch outside its immediate 
neighborhood could be characterized 
and considered e branch relocation 
application, but would be treated as a 
branch opening and closing under the 
branch closing policy statement, 
necessitating compliance with section 
42. Because of this inconsistent and 
potentially confusing treatment of 
branch relocations, the Board is 
proposing to amend § 363.2 to conform 
to the definition of relocations in the 
branch closing policy statement. The 
revisions to § 303.2 would entail no . 
substantive changes to the application 
requirements. The only changes are the 
inclusion in § 303.2 of the policy 
statement definition of branch 
relocation and the requirement that 
applications indicate whether they are 
to establish and operate a new branch, 
move a main office, relocate a remote 
service facility or relocate a branch 
other than a remote service facility.

Because main office moves are not 
within the scope of section 42 and the 
branch closing policy statement, they 
are not encompassed within the 
relocation definition and would be 
treated separately under §303.2. Also, 
remote service facilities are deemed not 
to be branches under section 42; thus, 
they would be excluded from the new 
definition of branch relocations in 
§ 303.2.

In situations where the FDIC 
determines that an application 
designated as a relocation does not 
qualify as a move within the same 
immediate neighborhood, the FDIC 
would notify the applicant about 
resubmitting (or authorizing the FDIC to 
redesignate) the application as one to 
establish and operate a new branch.
B. Publications

Section 303.6 of the FDIC’s 
regulations (12 CFR 303.6), among other 
things, imposes publication and posting 
requirements in connection with certain 
applications filed with the FDIC, The

proposed rule would amend §§ 303.6 (a) 
and (f) to conform to the definition and 
treatment of branch relocations in the 
branch closing policy statement and the 
above-described conforming revisions to 
§303.2. ft also would reduce from two 
to one the number of times an applicant 
must publish a notice to relocate a 
branch (other than a remote service 
facility). The reason for this proposed 
change is that upon receipt of ah 
application designated as a relocation 
application the FDIC will determine 
whether the proposed branch move is 
within the same neighborhood and . 
would afreet the nature or customers of 
the branch. In situations where the FDIC 
determines that an application 
designated as a relocation application 
does not qualify as such under the new 
definition of relocations in § 303.2, the 
FDIC would notify the applicant about 
resubmitting (or authorizing the FDIC to 
redesignate) the application as one to 
establish and operate a new branch/

The proposed one-time notice 
requirement would provide the public 
with, among other things, the 
opportunity to question the 
characterization of the application as a 
branch relocation application. Because 
the proposed definition of relocations is 
narrowly drawn to encompass only 
moves within the “immediate 
neighborhood,” tire Board belieyes that 
continuing to require two publication 
requirements would be an unnecessary 
burden on the industry.

Consistent with the proposed 
revisions to the publication 
requirements in §303.6, the proposed 
rule also would reduce from 21 to 15 
days the time periods for: (1) The 
required posting of notice of a proposed 
branch relocation (as newly defined) in 
the public lobby of the branch; and (2) 
the public to comment on branch 
relocation applications ¿as newly 
defined).
R equest fo r  Public Comment

The Board hereby requests comment 
on all aspects of the proposed rule. 
Interested persons are invited to submit 
written comment during a 30-day 
comment period.
List of Subjects in 12 CFR Part 303

Administrative practice and 
procedure, Authority delegations 
(Government agencies), Bank deposit 
insurance, Banks, Banking, Reporting 
and recordkeeping requirements, 
Savings associations.

The Board of Directors of the Federal 
Deposit Insurance Corporation hereby 
proposes to amend part 303 of title 12 
of the Code of Federal Regulations as 
follows:

PART 303— APPLICATIONS, 
REQUESTS, SUBMITTALS, 
DELEGATIONS OF AUTHORITY, AND 
NOTICES REQUIRED T O  BE FILED BY 
S TA TU TE  OR REGULATION

1. The authority citation for Part 303 
continues to read as follows;

Authority: %% ILS jC. 37#, 1813,1815,1816, 
1817fi), 1018,1819 (“Seventh” and “Tenth“), 
1828, a831e, 183 fo; 15 U.jS.C 1607..

2. Section 303.2 is amended by 
revising the section heading and 
introductory text of paragraph (a) to 
read as follows;

§ 303.2 Applications by insured state 
nonmember bank to establish a branch, 
move its main office or relocate a branch.

(a) Application by an insured state 
nonmember bank (except a District 
bank) to establish and operate a new 
branch2 (including a remote service 
facility), to move its main office, or 
relocate a branch should be filed with 
the appropriate regional director. For 
purposes of this requirement, a branch 
relocation (other than the relocation of 
a remote service facility) is a move 
within the same immediate 
neighborhood that does not 
substantially affect the nature of the 
business of the branch or the customers 
of the branch. Under this paragraph, 
situations where an insured state 
nonmember bank closes a branch (other 
than a remote service facility) in one 
location and opens a branch in another 
location outside the immediate 
neighborhood of the closed branch .are 
considered the establishment of a ne w 
branch and the closing of an existing 
branch. Applications filed under this 
paragraph shall indicate whether they 
are to establish and operate a new 
branch, move a main office, relocate a 
remote service facility or relocate a 
branch office other than a remote 
service facility. The application shall he 
mailed or delivered to the regional 
director on the date on which the notice 
required in § 303.6(f)(1) is published or 
not more than 30 days subsequent to the 
first required publication of notice. The 
application 6hall be in letter form and 
shall contain the following information: 
* * *  * *

3. Section 303.6 is amended by 
revising paragraph (aH3), the last 
sentence of the introductory text of 
paragraph (f)(l)(ii), the heading of 
paragraph (f)(l)(ii)(B), paragraph (f)(2), 
the first two sentences of paragraph 
(f)(3), and the second parenthetical of

2 The term branch includes any domestic branch 
or foreign branch as those terms are defined in 
section 3(o) of the Act, as amended (12 U.S.C. 
1813(o)).



Federal Register / Vol. 58, No. 181 /  Tuesday, September 21, 1993 / Proposed Rules 48981

the notice in paragraph (f)(4) to read as 
follows:
§3034 Application procedures.

(a) * * *
(3) Applications by insured 

nonmember banks to move their main 
office or relocate their branch offices, 
including remote service facilities;
* *  *  0  A

(fj A A A
( 1 )  A  A  A

I (ii) * * * Publication of notice shall 
be made at least once each week on the 
same day for two consecutive weeks for 
applications to move a main office or 
relocate a remote service facility and 
once for other applications described in 
paragraph (a) of this section and shall be 
in a newspaper of general circulation in 
I the communities referred to below:
I* * * * *
I (B) Applications to move a main 
I office and relocate a branch (including 
a remote service facility). * *  *

I ft * * * #
I (2) N otice by posting. In the ease of 
I applications to move a main office or 
[relocate a branch (including a remote 
Iservice facility), in addition to the 
I notice by publication described in 
[paragraph (f)(1) of this section, notice of 
|the publication shall be posted in the 
|public lobby of the office(s) to be moved 
lor relocated, if such public lobby exists, 
Ifor at least 21 days beginning with the 
■date of the last published notice 
Irequired by paragraph (f)(1) of this 
■section for applications to move a main 
¡office or relocate a remote service 
■facility; and for at least 15 days 
■beginning with the date of the 
■publication notice required by 
paragraph (f)(1) of this section for 
■applications to relocate a branch other 
■than a remote service facility,
I (3) Comments. Anyone who wishes to 
■comment on an application may do so 
■by filing comments in writing with the 
■regional director any time before the 
■FDIC has completed processing the 
■application. Processing will be 
■completed, for applications other than 
■applications to move a main office, to 
■relocate a remote service facility and to 
■merge, not less than 15 days after the 
■publication of the notice required by 
■paragraph (f)(1) of this section or 15 
■days after the FDIC’s receipt of the 
■application, whichever is later; for 
■applications to move a main office or 
Irelocate a remote service facility, not 
Dess then 21 days after the last 
publication or 21 days after FDIC’s 
■receipt of the application, whichever is 
Deter; for merger applications, not less 
■than 30 days after the first publication 
P>r 30 days after FDIC’s receipt of the 
application, whichever is later, * * *

(4) N otice o f  right to com m ent. * * *
*  *  *  (main office moves and remote 

service facility relocations— 21st, mergers—  
30th, other applications described in 
paragraph (a) o f this section— 15th) *  * *
*  ' ' *  *  *  *

By order o f the Board o f Directors.
Dated at W ashington, DC, this 10th day o f 

August, 1993.
Federal Deposit Insurance Corporation, 
Hoyle L. Robinson,
Executive Secretary.
(FB  Doc. 9 3 -2 2 8 2 4  F iled  9 -2 0 -9 3 ; 8 :45  ami 
BILUNG CODE «714-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121

Nonmanufactur*r Rule Walvar 
Procedures; Small Business Size 
Regulations

AGENCY: Small Business Administration. 
ACTION: Proposed rule.

SUMMARY: The Small Business 
Administration (SBA) is proposing a 
rule regarding waivers of a requirement 
of the Small Business Act commonly 
referred to as the "Nonmanufacturer 
Rule” for individual products on 
specific solicitations (individual 
waivers). Waivers of the 
Nonmanufacturer Rule allow small 
business regular dealers to supply the 
product of any domestic manufacturer 
or processor on a small business set- 
aside or SBA 8(a) Program procurement. 
Section 8(a)(17) (A) and (B) of the Small 
Business Act sets forth the 
Nonmanufacturer Rule and provisions 
which allow the Administrator to waive 
the requirements of that Rule for 
individual products on a specific 
solicitation based on a contracting 
officer’s determination.
PATES: Comments will be accepted until 
October 21,1993.
ADDRESSES: Written comments should 
be addressed to: Mr. Robert J. Moffitt, 
Associate Administrator for 
Procurement Assistance, Small Business 
Administration, 409 Third Street, SW., 
Mail Code 6250, Washington, DC 20416. 
FOR FURTHER INFORMATION CONTACT: 
James Parker, Procurement Analyst, 
Office of Procurement Policy and 
Liaison, 2Q2/205-6465.
SUPPLEMENTARY INFORMATION: O n 
November 15,1988, the enactment of 
Public Law 100-656 incorporated into 
the Small Business Act the previously 
existing SBA requirement that 
recipients of small business set-aside or 
SBA 8(a) Program contracts for 
manufactured products that are not the

actual manufacturers 
(nonmanufacturers) be themselves small 
business regular dealers. This legislation 
specifies that regular dealers may only 
provide the product of domestic small 
business manufacturers or processors on 
small business set-aside and 8(a) 
procurements. This requirement is 
commonly known as the 
Nonmanufacturer Rule. Section 303(h) , 
of Public Law 100-656 provided for the 
Administrator of the SB A to grant a 
waiver of the Nonmanufacturer Rule for 
a product or class of products for which 
there are no small business 
manufacturers orprocessors in the 
Federal market. The requirement that a 
small business supplier provide the 
product manufactured or processed by a 
domestic small business concern in a 
contract set-aside for small business or 
under an SBA 8(a) Program contract is 
found in SBA regulations 13 CFR 
121.906(b) and § 121.1106(b).

On June 15,1989, Public Law 101-37 
renumbered the elements in the 
Nonmanufacturer Rule and added the 
requirement that a small business 
concern shall be a small business 
concern under the numerical size 
standard for the Standard Industrial 
Classification Code assigned to the 
contract solicitation on which the offer 
is being made. Further, on November
15,1990, Public Law 101-574 further 
modified the wording of the waiver 
provision to allow the Administrator to 
waive the requirement for any class of 
products for which there are no small 
businesses "available to participate in 
the Federal procurement market,” It also 
added a provision which allows the 
Administrator to waive the 
requirements of the Nonmanufacturer 
Rule after reviewing a determination by 
a contracting officer that no small 
business manufacturer or processor can 
reasonably be expected to offer a 
product meeting the specifications, 
including period of performance, 
required of an offeror on a solicitation.

The proposed rules contained herein 
outline the procedures which the SBA 
will follow in reviewing the 
determinations of contracting officers 
which serve as the basis for such 
waivers. (SBA rules regarding waivers of 
classes of products codified at 13 CFR 
121.2101, et seq., are published as a 
final rule elsewhere in today’s Federal 
Register.]

Section By Section Review

Section 121.2201 describes the 
underlying policy of the statute that 
allows the SBA to waive the 
Nonmanufacturer Rule for products on 
specific solicitations when no small
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business manufacturers or processes 
such products.

Section 121.2202 provides definitions 
of pertinent terms used in these rules, 
including “contracting officer,"
“Federal procurement market," 
Nonmanufacturer Rule,” “person,” 
“procuring agency," “solicitation,” and 
“United States.”

Section 121.2203 sets forth the 
statutory standard that must be met to 
justify issuing a waiver for a specific 
solicitation. .

Section 121.2204 describes the 
procedures to be followed in requesting 
and granting waivers for specific 
solicitations (individual waivers).
Com pliance With Executive Orders 
12291 and 12612, the Regulatory 
Flexibility Act (55 U.S.C. 601, et. al) and  
the Paperwork Reduction Act (45 U.S.C. 
601, ch. 35)

Based on experience to date, the SBA 
anticipates that the number of requests 
for individual waivers will not exceed 
75 annually. Since there are literally 
millions of procurement actions each 
year, the SBA considers that these 
requests are not significant in number, 
and are not expected to approach the 
threshold of $100 million. Therefore, 
the SBA has determined that this 
proposed rule, if promulgated as final, 
would not constitute a major rule for the 
purposes of Executive Order 12291.

The SBA certifies that this proposed 
rule, if promulgated as final, would 
have no Federalism implications 
warranting the preparation of a 
Federalism Assessment in accordance 
with Executive Order 12612.

For purposes of compliance with the 
Regulatory Flexibility Act, 55 U.S.C.
601, et. al, SBA certifies that this 
proposed rule, if promulgated as final, 
would have no significant economic 
effect on a substantial number of small 
entities, since SBA estimates the 
number of requests will not exceed 75 
annually.

For purposes of the Paperwork 
Reduction Act, 44 U.S.C. Ch 35, SBA 
certifies that this proposed rule, if 
promulgated as final, would impose no 
new reporting or record keeping 
requirements.

For the reasons set forth above, 
subpart B of part 121 of Title 13, Code 
of Federal Regulations (CFR), is 
proposed to be amended as follows:

List of Subjects in 13 CFR Part 121

Nonmanufacturer rule waiver, Small 
business size regulations, Small 
businesses.

PART 121—  [AMENDED]

1. The authority citation for part 121 
continues to read as follows;

Authority: 15 U.S.C. 632(A), 634(b), 637(a), 
644(c); and Pub. L. 102-486,106 Stat. 2776, 
3133.

2. Subpart B of part 121 is amended 
by adding an undesignated center 
heading on §§ 121.2201 through 
121.2204 to read as follows:
Waivers of the Nonmanufacturer Rule 
for Individual Solicitations

§ 121.2201 Policy.
(a) (1) Section 8(a)(17)(B) of the Small 

Business Act, 15 U.S.C. 637(a)(17)(B), 
was amended by Section 210 of The 
Small Business Administration 
Reauthorization Act of 1991, Public Law 
101—574. It was also amended by 
Section 303(h) of the Business 
Opportunity Development Reform Act 
of 1988, Public Law 100-656. These 
statutory provisions provide that an 
otherwise qualified supplier of a 
product that is not the actual 
manufacturer (nonmanufacturer) under 
consideration for a small business set- 
aside or SBA 8(a) Program contract 
shall:

(1) Be primarily engaged in the 
wholesale or retail trade;

(ii) Be a small business concern;
(iii) Be a regular dealer as defined by 

the Walsh-Healey Public Contracts Act; 
and

(iv) Represent that it will supply the 
product of a domestic small business 
manufacturer or processor.

(2) This requirement is known as the 
Nonmanufacturer Rule (see 13 CFR
§ 121.906 and § 121.1106).

(b) Recognizing that these 
requirements may be impossible for 
some qualified small business dealers to 
meet for certain products, Pub. L. 101- 
574 amended the language of the Small 
Business Act to allow for the granting of 
waivers when there are no small 
business manufacturers or processors 
“available to participate in the Federal 
procurement market.”

(c) Public Law 101-574 also 
recognized that while small 
manufacturers or processors may exist 
for a certain class of products, they may 
not be able to provide a specific product 
on a specific solicitation for a variety of 
reasons, including period of 
performance. A provision was added to 
the Small Business Act which allows 
the Administrator to grant waivers of 
the Nonmanufacturer Rule on specific 
solicitations (individual waivers) after 
reviewing a contracting officer’s 
détermination that no small business 
manufacturer or processor can be

reasonably be expected to offer a 
product meeting the solicitation’s 
specifications, including period of 
performance.

§121.2202 Definitions.
(a) Solicitation  is an individual 

contract action of a procuring agency. It 
must be identifiable by a specific 
procurement number assigned by a 
procuring agency.

(b) Other applicable definitions are 
found at § 121.2102.

§ 121.2203 Condition justifying waivers foi 
specific solicitations.

A waiver for a product in a specific 
solicitation (individual waiver) is 
justified when the Administrator 
reviews and accepts a contracting 
officer’s determination that no small 
business manufacturer or processor can 
reasonably be expected to offer a 
product meeting the specifications of a 
solicitation, including the period of 
performance.

§ 121.2204 Procedures for requesting and 
granting waivers for specific solicitations.

(a) Requests for waivers of the 
Nonmanufacturer Rule for specific 
solicitations need not be in any 
particular form but shall, at a minimum, 
include:

(1) A definitive statement of the 
specific item(s) to be waived;

(2) The solicitation number for the 
procurement on which the item(s) is 
required and a brief statement of the 
procurement history; and

(3) A determination by the contracting 
officer that there are no known small 
business manufacturers for (he1 . 
requested items. The determination 
must contain:

(i) A clear statement of the contracting 
officer’s efforts to search for small 
business manufacturers or processors of 
the item(s) and the results of those 
efforts. This should include information 
from a search of the Procurement 
Automated Source System (PASS) and ] 
the results of discussions with small 
business representatives in efforts to 
find manufacturers. For example, the 
small business representatives may be 
members of the Office of Small and 
Disadvantaged Business Utilization 
(OSDBU) or an SBA Procurement Center 
Representative (PCR); and

(ii) A statement by the contracting 
officer that there are no known small 
business manufacturers for the items 
and that no small business manufacturer 
or processor can reasonably be expected 
to offer the required items.

(b) Requests should be addressed to 
the Associate Administrator for
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Procurement Assistance, Small Business 
Administration, Washington, DC 20416, 
or hand-carried to the Office of 
Procurement Assistance, suite 8800,409 
3rd Street, SW., Washington, DC.

(c) The SB A will examine the 
contracting officer’s determination and 
any other information it deems 
necessary to make an informed decision 
on the waiver request. Potential sources 
of information may include, but are not 
limited to, SBA’s Procurement 
Automated Source System (PASS), the 
Thomas Register, and information from 
industry associations and organizations 
and procuring activities and agencies. If 
SBA's research verifies that no small 
business manufacturers or processors 
exist for the item, an individual, one
time waiver will be granted.

(d) There are three limitations to the 
individual waivers.

(1) The waiver applies only to the 
solicitation (and the subsequent 
contract).

(2) The waiver applies only to the 
specific solicitation line item(s) 
identified in SBA’s granting letter.

(3) The waiver has no application to 
solicitation amendments or contract 
modifications outside the original 
scope.

(e) If a small business manufacturer or 
processor is found for the product in 
question, the waiver request will be 
denied.

(f) The contracting officer who 
requested the waiver will be informed 
in writing by the Associate

for Procurement
Assistance of the denial or approval of 
the request.

(g) The average processing time for 
waivers for specific solicitations is 15 
working days. A quicker processing 
time maybe requested by the 
contracting officer in the requesting 
document.

(h) The determination to grant or deny 
a waiver by the Associate Administrator 
for Procurement Assistance is the final 
administrative ruling by SBA.

Dated; June 5,1993.
Erskine B . Bow les,
Administrator.
[FR Doc. 93-22901 Filed 9-20-93; 8:45 am] 
BttUNQ CODE 602&-01-M

DEPARTMENT O F TRANSPORTATION 

Federal Aviation Admlnietratlon 

14CFR Part39

[Docket No. 93-NM-138-AD]

Airworthiness Directives; Boeing 
Model 747 Series Airplanes With 
Stretched Upper Decks (SUD)

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM).

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Boeing Model 747 series 
airplanes. This proposal would require 
installation of an aluminum seal 
retainer on the bulb seal attached to the 
fascia panels of the escape systems on 
the SUD. This proposal is prompted by 
a report that, during deployment of an 
emergency evacuation slide, the slide 
inflated but subsequently lost air from 
one chamber. The actions specified by 
the proposed AD are intended to 
prevent the bulb seal from coming off 
the fascia panels and being ingested into 
the turbofans of the escape systems on 
the SUD, which could impede the 
inflation of the escape slide during an 
emergency situation.
DATES: Comments must be received by 
November 16,1993.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-1U3, 
Attention: Rules Docket No. 93-NM- 
138—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a m. and 3 p.m., 
Monday through Friday, except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT: 
Jayson Claar, Aerospace Engineer, 
Airframe Branch, ANM-120S, FAA, 
Transport Airplane Directorate, Seattle 
Aircraft Certification Office, 1601 Lind 
Avenue, SW., Renton, Washington 
98055-4056; telephone (206) 227-2784; 
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, wilkbe 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93-NM-138-AD.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
93-NM-138-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056.
Discussion

Recently, the FAA has received a 
report that, during an emergency 
evacuation of a Boeing Model 747 series 
airplane with a stretched upper deck 
(SUD), one escape slide inflated but 
subsequently lost air from one chamber. 
Subsequent investigation revealed that 
the blades on the impeller in one of the 
turbofans broke off and cut holes in one 
of the inflatable chambers on the escape 
slide of the SUD. (These turbofans are 
driven by pressurized gas and entrain 
air into die inflatable chambers of the 
escape slide.) Further investigation of 
this incident revealed that the bulb seal 
attached to the fascia panel came off and 
was ingested into one of the turbofans. 
Ingestion of the bulb seal caused the 
blades to break off the turbofan. After 
the blades broke off the turbofan, the 
blades damaged the seal between the
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turbofan and the inflatable chambers 
that allowed the air in the chamber to 
backflow through the turbofan. This 
condition, if not corrected, could 
impede the inflation of the escape slide 
dining an emergency situation.

The FAA has reviewed and approved 
Boeing Alert Service Bulletin 747— 
25A3056, dated July 12,1993, that 
describes procedures for installation of 
an aluminum seal retainer on the bulb 
seal attached to the fascia panels of the 
escape systems on the SUD. This 
retainer will prevent the bulb seal from 
coming off the fascia panels and being 
ingested into* the turbofans of the escape 
systems on the SUD.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
require installation of an aluminum seal 
retainer on the bulb seal attached to the 
fascia panels of the escape system on 
the SUD. The actions would be required 
to be accomplished in accordance with 
the service bulletin described 
previously.

There are approximately 291 Boeing 
Model 747 series airplanes of the 
affected design having a SUD in the 
worldwide fleet. The FAA estimates that 
30 airplanes of U.S. registry would be 
affected by this proposed AD, that it 
would take approximately 4 work hours 
per airplane to accomplish the proposed 
actions, and that the average labor rate 
is $55 per work hour. The cost of 
required parts would be nominal. Based 
on these figures, the total cost impact of 
the proposed AD on U.S. operators is 
estimated to be $6,600, or $220 per 
airplane. This total cost figure assumes 
that no operator has yet accomplished 
the proposed requirements of this AD 
action.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government arid 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under the DOT Regulatory Policies 
and Procedures (44 F R 11034, February
26,1979); and (3) if promulgated, will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.

A copy of the draft regulatory evaluation 
prepared for this action is contained in 
the Rules Docket. A copy of it may be 
obtained by contacting the Rules Docket 
at the location provided under the 
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows:

PART 39— AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive:
Boeing: Docket 93-NM-138-AD.

Applicability: Model 747 series airplanes 
with a stretched upper deck, all line numbers 
up to and including line number 981; 
certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent the bulb seal from coming off 
the fascia panels and being ingested into the 
turbofans of the escape systems on the 
stretched upper deck (SUD), which could 
impede the inflation of the escape slide 
during an emergency situation, accomplish 
the following:

(a) Within 6 months after the effective date 
of this AD, install an aluminum seal retainer 
on the bulb seal attached to the fascia panel 
of the escape systems on the SUD, in 
accordance with Boeing Alert Service 
Bulletin 747-25A3056, dated July 12,1993.

(b) An alternative method ot compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. Seattle 
Aircraft Certification Office (AGO). Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Seattle ACO.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Seattle ACO.

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

Issued in Renton, Washington, on 
September 15,1993.
David G. Hmiel,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 93-23023 Filed 9-20-93; 8:45 am] 
BILLING CODE 491CM3-P

14 CFR Fart 39 
[D ocket No. 93-N M -131-A D ]

Airworthiness Directives; Lockheed 
Model 1011-385 Series Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM), _____________

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to all 
Lockheed Model L-1011-385 series 
airplanes. This proposal would require 
inspection, modification, and 
replacement, if necessary, of the flap 
vane lugs. This proposal is prompted by 
reports of failure of flap vane lugs due 
to stress corrosion. The actions specified 
by the proposed AD are intended to 
prevent failure of the flap vane lugs, 
which could lead to separation of flap 
vane from the airplane and cause injury 
to people or damage to property on the 
ground.
DATES: Comments must be received by 
November 16,1993.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 93—NM- 
131—AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055-4056. 
Comments may be inspected at this 
location between 9 a m. and 3 p.m., 
Monday through Friday , except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
Lockheed Western Export.Company, 
Attn: Commercial and Customer 
Support, Dept. 693, Zone 0755, 86 
South Cobb Drive, Marietta, Georgia 
30063. This information may be 
examined at. the FAA, Transport . 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at 
the FAA, Atlanta Aircraft Certification 
Office, 1669 Phoenix Parkway, suite 
210C, Atlanta, Georgia.
FOR FURTHER INFORMATION CONTACT: 
Thomas B. Peters, Aeronautical 
Engineer, Flight Test Branch, Atlanta 
Aircraft Certification Office, FAA, Small 
Airplane Directorate, 1669 Phoenix 
Paneway, suite 210C, Atlanta, Georgia
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30349; telephone (404) 991-3915; fox 
(404)991-3606.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light 
of the comments received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93-NM-131-AD.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
93-NM-131-AD, 1601 Lind Avenue, 
SW., Renton, Washington 98055-4056.
Discussion

The FAA has received several reports 
horn operators who found cracking in 
several lugs in the flap vanes installed 
on Lockheed Model L-1011-385 series 
airplanes. In one case, the flap vane lug 
failed and caused the flap system to jam 
during retraction after takeoff; in 
another case, the same type of lug 
failure caused the flap system to jam on 
retraction after landing. One operator 
also reported that the flap vane lugs 
failed on one airplane during approach 
to a major airport, and the number 2 flap 
vane separated from the airplane; the 
flap vane landed on private property in 
a nearby neighborhood. The 
manufacturer examined the foiled lugs 

■ and identified the cause of the failures 
to be stress corrosion, which started in

the center of the flap vane lug between 
the upper and lower bushings. Such 
corrosion can weaken the lug to the 
point where fatigue becomes operative; 
this eventually can lead to the inability 
of the lug to sustain required loads. If 
the flap vane lugs cannot sustain 
required loads, die lugs can break 
completely, allowing the flap vane to 
separate from the airplane. This 
condition, if not corrected, could pose a 
danger to persons and property on the 
ground.

The FAA has reviewed and approved 
Lockheed TriStar L-1011 Service 
Bulletin 093-57-199, Revision 1, dated 
May 5,1993, that describes procedures 
for inspecting the inboard and outboard 
lug of each flap vane to detect cracking 
and corrosion, reworking the lug bore by 
oversizing it, and installing new 
oversized sleeves. This service bulletin 
also describes procedures for removing 
corrosion within certain limits by 
machining the surface. *

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type desigifthe proposed AD would 
require inspection and modification of 
each of the 16 flap vane lugs. These 
actions would be required to be 
accomplished in accordance with the 
service bulletin described previously.

There are approximately 241 Model 
L-1011-385 series airplanes of the 
affected design in the worldwide fleet. 
The FAA estimates that 117 airplanes of 
U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 96 work hours per 
airplane to accomplish the proposed 
actions, and that the average labor rate 
is $55 per work hour. Based on these 
figures, the total cost impact of the 
proposed AD on U.S. operators is 
estimated to be $617,760, or $5,280 per 
airplane. This total cost figure assumes 
that np operator has yet accomplished 
the proposed requirements of this AD 
action.

The FAA recognizes that the proposed 
requirements of this AD would require 
a large number of work hours to 
accomplish. However, the compliance 
time specified in paragraph (a) of this 
proposed AD should allow ample time 
for the inspection to be accomplished 
coincidentally with scheduled major 
airplane inspection and maintenance 
activities (i.e., “C”-checks), thereby 
minimizing the costs associated with 
special airplane scheduling.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the

various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule" under Executive 
Order 12291; (2) is not a “significant 
rule” under the DOT Regulatory Policies 
and Procedures (44 F R 11034, February
26,1979); and (3) if promulgated, will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory evaluation 
prepared for this action is contained in 
the Rules Docket. A copy of it may be 
obtained by contacting the Rules Docket 
at the location provided under the 
caption ADDRESSES.

List of Subjects in 14 CFRPart 39
Air transportation, Aircraft, Aviation 

safety, Safety.
The Proposed Amendment

Accordingly , pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
GFR part 39 of the Federal Aviation 
Regulations as follows:

PART 39— AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
Lockheed: Docket 93-N M -l 31-AD.

Applicability: All Model L-1011-385 
series airplanes, certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent failure of the flap vane lugs, 
which could ultimately lead to separation of 
the flap vane from the airplane and pose a 
danger to persons and property on the 
ground, accomplish the following:

(a) Within 1,800 flight hours after the 
effective date of this AD, inspect the inboard 
and outboard lug of each flap vane to detect 

'cracks and corrosion, in accordance with. 
Lockheed TriStar L-1011 Service Bulletin 
093-57-199, Revision 1, dated May 5,1993.

Note: Inspections and rework previously 
accomplished prior to the effective date of 
this AD in accordance with the original issue 
of Lockheed TriStar L-1011 Service Bulletin 
093-57-199, dated January 21,1988, are
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considered in compliance with this 
paragraph and do not need to be repeated.

(b) For any lug that shows no evidence of 
cracks or corrosion, prior to further flight, 
rework thè lug bore in accordance with part 
II of the service bulletin.

(c) If any lug has corrosion or cracking that 
is within the limits specified in the service 
bulletin, prior to further flight, accomplish 
the rework procedures in accordance with 
part m of the service bulletin.

(d) If any lug has corrosion or cracking that 
exceeds the limits specified in the service 
bulletin, prior to further flight, replace the 
lug with a new or serviceable part in 
accordance with the service bulletin.

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Atlanta 
Aircraft Certification Office (ACO). Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance . 
Inspector, who may add comments and then 
send it to the Manager, Atlanta ACO.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Atlanta ACO.

(f) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

Issued in Renton, Washington, on 
September 15,1993.
David G. Hmiel,
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 93-23024 Filed 9-20-93; 8:45 amj 
BILLING CODE 4910-13-P

14 CFR Part 39

[D ocket No. 93-A N E -12]

Airworthiness Directives; PTC 
Aerospace Model 91700 Passenger 
Oxygen System

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM).

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to PTC 
Aerospace Model 91700 passenger 
oxygen system, installed in PTC 
Aerospace Model 881, 940, and 950 
seats, installed on McDonnell Douglas 
DC-10 series aircraft. This proposal 
would require a one-time inspection to 
verify the proper configuration and 
functioning of the passenger oxygen 
system, and replacement, if necessary, 
with serviceable parts. This proposal is 
prompted by reports of oxygen canisters 
failing to activate due to the installation 
of incorrect pin release brackets or

defective oxygen canister release pins. 
The actions specified by the proposed 
AD are intended to prevent failure of the 
passenger oxygen system to activate. 
DATES: Comments must be received by 
November 22,1993.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), New England 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No. 
93-AN E-12,12 New England Executive 
Park, Burlington, MA 01803-5299. 
Comments may be inspected at this 
location between 8 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
PTC Aerospace, 607 Bantam Road, 
Litchfield, CT 06759. This information 
may be examined at the FAA, New 
England Region, Office of the Assistant 
Chief Counsel, 12 New England 
Executive Park, Burlington, MA.
FOR FURTHER INFORMATION CONTACT: 
Terry Fahr, Aerospace Engineer, Boston 
Aircraft Certification Office,.FAA, 
Engine and Propeller Directorate, 12 
New England Executive Park, 
Burlington, MA 01803-5299; telephone 
(617) 238-7155, fax (617) 238-7199.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commentem wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to

Docket Number 93-ANE-12.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, New England Region, Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 93-AN E-12,12 New 
England Executive Park, Burlington, MA 
01803-5299.
Discussion

The Federal Aviation Administration 
(FAA) has received reports of oxygen 
canisters not activating due to the 
installation of an incorrect pin release 
bracket or defective oxygen canister 
release pins on PTC Aerospace Model 
91700 passenger oxygen system, 
installed in PTC Aerospace Model 881, 
940, and 950 seats, installed on 
McDonnell Douglas DC-10 series 
aircraft. Investigation revealed that some 
oxygen canister release pins contained 
burrs that prevented the pin from 
releasing from the canister. In addition, 
some pin release brackets were installed 
incorrectly, preventing the lanyard from 
releasing the pin* This condition, if not 
corrected, could result in failure of the 
passenger oxygen system to activate.

The FAA has reviewed and approved 
the technical contents of PTC Service 
Bulletin No. 25-1233, Revision D, dated 
February 2,1993, that describes 
procedures for a one-time inspection to 
verify the proper configuration and 
functioning of the passenger oxygen 
system, and replacement, if necessary, 
with serviceable parts.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
require a one-time inspection to verify 
the proper configuration and 
functioning of the passenger oxygen 
system, and replacement, if necessary, 
with serviceable parts. The actions 
would be required to be accomplished 
in accordance with the service bulletin 
described previously.

There are approximately 3,000 
passenger oxygen systems of the 
affected design in the worldwide fleet. 
The FAA estimates that 1,800 passenger 
oxygen systems installed on aircraft of 
U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 1 work hour per 
passenger oxygen system to accomplish 
the proposed actions, and that the 
average labor rate is $55 per work hour. 
Required parts would cost 
approximately $20 per passenger 
oxygen system. Based on these figures, 
the total cost impact of the proposed AD
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on U.S. operators is estimated to be 
$135,000.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12012, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a "major rule" under Executive 
Order 12291; (2) is not a "significant 
rale" under the DOT Regulatory Policies 
and Procedures {44 F R 11834, February
26,1979); mid (3) if promulgated, will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of die draft regulatory evaluation 
prepared for this action is contained in 
the Rules Docket. A copy of it may be 
obtained by contacting the Rules Docket 
at the location provided under the 
caption ADDRESSES.
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows:

PART 39— AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g): and 14 CFR
11.89.

§39.13 [Appended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive*:
PTC Aerospace: Docket Nq. 93-ANE-12.

Applicability: PTC Aerospace Model 91700 
passenger oxygen system, installed in PTC 
Aerospace Model 881 ,94Q, and 950 seats, 
installed on McDonnell Douglas DG-1Q series 
aircraft.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent failure of the passenger oxygen 
system to activate, accomplish the following:

(a) Within 15 months after the effective 
date of this, AD, or the next seat removal, 
whichever occurs first, verify the proper

configuration and functioning of the 
passenger oxygen system in accordance with 
PTC Aerospace Service Bulletin No. 25-1233, 
Revision D, dated February 2,1993, as 
fellows:

(1) Remove the seat bottom cushion and 
open the oxygen housing assembly door, Part 
Number (P/N) 91626, to expose the oxygen 
canister and lower firing system. On the 
Model 950 seats, remove fastening screws of 
the center console, P/N 98154, and rotate the 
console forward in addition to removing the 
cushion.

(2) Install an oxygen canister safety cap, 
Tri-Star P/N CD3, to prevent discharging of 
the oxygen canister.

(3) Remove the cable release assembly,
P/N 916Q1. Verify that the assembly is die 
correct length, that the release pin, P/N 
91587-1, is free of burrs and notches, and 
that the nylon cord is not worn and is free 
of any bum damage. If any discrepancies are 
found, replace with a serviceable unit.

(4) Verify installation of the correct pin 
release bracket, P/N 91602—1. A correct 
bracket has its plastic grommet located 
vertically above the oxygen canister release 
sleeve. If the bracket is found to be 
misaligned, replace it with a correct bracket. 
Verify that dm position of the plastic 
grommet on the pin release bracket is correct. 
The grommet is correctly positioned when 
the grommet slot is aligned with the pin 
release bracket slot. Secure the grommet to 
the bracket with Devo 44044 cyanoacrylate 
adhesive if no adhesive is present

(5) Reassemble the oxygen system 
components with the safety cap on the 
oxygen canister. Verify that the lanyard 
assembly does not touch the oxygen canister 
and that the nuts on the cable receptacle,
P/N 91600-1, have been tightened. Verify 
that the oxygen system functions properly, by 
pulling the mask from the seat back housing 
and verifying that the lanyard assembly 
release pin, P/N 915877—1, releases from the 
oxygen canister. The tension required to 
remove the mask from the housing must not 
be greater than 1 pound. If the oxygen system 
fails to function properly, replace with a 
serviceable unit.

(b) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Boston 
Aircraft Certification Office. The request 
should he forwarded through an appropriate 
FAA Principal Maintenance Inspector, who 
may add comments and then send it to the 
Manager, Certification Office.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this airworthiness directive, 
if any, may be obtained from the Certification 
Office.

(c) Special flight permits may be issued in 
accordance with FAR 21.197 end 21.199 to 
operate the aircraft to a location where the 
requirements of this AD can he 
accomplished.

Issued in Burlington, Massachusetts, on 
September 14,1993.
Mark C. Fulmer,,
Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 
[FR Doc. 93-23021 Filed 9-20-93; 8:45 am) 
BILLING CODE 4810-13-P

14 CFR Part 39

[Docket No. 93-ANE-07]

Airworthiness Directives; Teledyne 
Continental Motors (Formerly Bendix) 
S-20, S-1200, D-2000, and D-3Q00 
Series Magnetos

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM). ___________________________

SUMMARY: This document proposes the 
supersedure of an existing airworthiness 
directive (AD), applicable to Teledyne 
Continental Motors (TCM) (formerly 
Bendix) S-20, S-1200, D-2000, and D - 
3000 series magnetos equipped with 
impulse couplings, that currently 
requires inspections for wear, and 
replacement, if necessary, of the 
impulse coupling assemblies. This 
action would retain the repetitive 
inspections for wear required by the 
current AD, but would also require 
replacement, if necessary, of riveted 
impulse coupling assemblies with 
newly designed, improved, snap ring 
impulse coupling assemblies. In 
addition, the proposed AD would 
require marking the magneto data plate 
to indicate installation of a snap ring 
impulse coupling assembly. Installation 
of snap ring impulse coupling 
assemblies constitutes terminating 
action to the inspection requirements of 
this AD. This proposal is prompted by 
the availability of an improved design 
for the impulse coupling assembly. The 
actions specified by the proposed AD 
are intended to prevent magneto failure 
and subsequent engine failure.
DATES: Comments must be received by 
Noyember 22,1993.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), New England 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No. 
93-ANE—07,12  New England Executive 
Park, Burlington, MA 01803-5299. 
Comments may be inspected at this 
location between 8 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
Teledyne Continental Motors, P.O. Box
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90, Mobile, AL 36601. This information 
may be examined at the FAA, New 
England Region, Office of the Assistant 
Chief Counsel, 12 New England 
Executive Park, Burlington, MA.
FOR FURTHER INFORMATION CONTACT: Jerry 
Robinette, Aerospace Engineer, Atlanta 
Aircraft Certification Office, FAA, Small 
Airplane Directorate, 1669 Phoenix 
Parkway, suite 210C, Atlanta, GA 30349; 
telephone (404) 991-3810, fax (404) 
991-3606.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Dpcket.

Commentaries wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93-ANE-07.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, New England Region, Office of the 
Assistant Chief Counsel, Attention:
Rules Docket No. 93-A N E-07,12 New 
England Executive Park, Burlington, MA 
01803-5299.
Discussion

On January 4,1983, the Federal 
Aviation Administration (FAA) issued 
AD 78-09-07 R3, Amendment 39-4538 
(48 F R 1482, January 13,1983), to 
require inspections for wear, and 
replacement, if necessary, of the 
impulse coupling assemblies on certain

Teledyne Continental Motors (TCM) 
(formerly Bendix) S-20, S-1200, D - 
2000, and D-3000 series magnetos 
equipped with impulse couplings. That 
action was prompted by reports of 
numerous magneto failures. That 
condition, if not corrected, could result 
in magneto failure and subsequent 
engine failure.

Since the issuance of that AD, TCM 
has redesigned the impulse coupling 
assembly to include snap ring fastening 
technology which strengthens the cam 
axle and reduces wear. This improved 
impulse coupling assembly does not 
have the failure mode of the previous 
design. This proposed AD would retain 
the repetitive inspections for wear 
required by the current AD, but would 
also require replacement, if necessary, 
of the riveted impulse coupling 
assembly with newly designed, 
improved, snap ring impulse coupling 
assemblies. In addition, the proposed 
AD would require marking die magneto 
data plate to indicate installation of a 
snap ring impulse coupling assembly. 
Installation of snap ring impulse 
coupling assemblies constitutes 
terminating action to the inspection 
requirements of this AD.

The FAA has reviewed and approved 
the technical contents of TCM 
Mandatory Service Bulletin (SB) No. 
599D, dated January 1992, that describes 
procedures for inspection of the impulse 
coupling assemblies for wear; 
replacement, if necessary, of the older 
riveted impulse coupling assembly with 
the newly designed, improved, snap 
ring impulse coupling assembly; and 
marking the magneto data plate to 
indicate installation of a snap ring 
impulse coupling assembly; and TCM 
SB No. 639, dated March 1993, that 
clarifies procedures for installation of 
impulse coupling assemblies.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
supersede AD 78-09-07 R3 to require 
repetitive inspections for wear of the 
impulse coupling assembly , and require 
replacement, if necessary, of older 
riveted impulse coupling assemblies 
with newly designed, improved, snap 
ring impulse coupling assemblies. The 
proposed AD would also require 
marking the magneto data plate to 
indicate installation of the snap ring 
impulse coupling assembly. Installation 
of snap ring impulse coupling 
assemblies constitutes terminating 
action to the inspection requirements of 
this AD.

The FAA estimates that 
approximately 130,000 magnetos of the 
affected design were installed on aircraft

of U.S. registry. The manufacturer has 
advised the FAA that based on their 
current records, approximately 48,000 
of the new design snap ring impulse 
couplings have already been installed. 
Therefore, the total population is 
approximately 82,000. The following is 
a breakdown of the estimated cost per 
aircraft category, utilization rate, and 
inspection intervals, and assuming that
41,000 magnetos are installed on 
commuter category aircraft, and the 
remaining 41,000 magnetos are installed 
on general category aircraft:
Commuter Category—500 Hrs./yr = 1 

inspection/year @ $55/work hour 
X41.000 = $4,510,000/yr

G eneral Category—100 Hrs/yr x5 years 
= 500 hours = 1 inspection @ $55/ 
work hour X41.000 = $4,510,000 per 
5 year period. If an operator 
voluntarily chooses to replace the 
magneto rather than continuing with 
the inspections, the estimated total 
cost per magneto would be $125.
The regulations proposed herein 

would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
variqus levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under the DOT Regulatory Policies 
and Procedures (44 FR 11034, February
26,1979); and (3) if promulgated, will 
not have a significant economic impact, 
positive or negative, on a substantial 
njimber of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory evaluation 
prepared for this action is contained in 
the Rules Docket. A copy of it may be 
obtained by contacting the Rules Docket 
at the location provided under the 
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows:
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PART 39— AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [AMENDED]
2. Section 39.13 is amended by 

removing amendment 39-3205, as 
amended by amendments 39-3253, 39- 
3963, and 39-4538 (48 F R 1482, January
13,1983) and by adding a new 
airworthiness directive to read as 
follows:
Teledyne Continental Motors: Docket No. 

93-ANE-07. Supersedes AD 78-09-07 
R3, Amendment 39-4538.

Applicability: Teledyne Continental 
Motors (TCM) (formerly Bendix) S-20, S -  
1200, D-2000, and D-3000 series magnetos 
equipped with impulse couplings, installed 
on but not limited to piston powered aircraft 
manufactured by Beech, Cessna, Mooney, 
and Piper,

Compliance: Required as indicated, unless 
accomplished previously.

To prevent magneto failure and subsequent 
engine failure, accomplish the following:

(a) For magnetos with riveted impulse 
coupling assemblies, having less than 450 
hours time in service (TIS) since new, or 
overhaul, or since last inspected, on the 
effective date of this AD, accomplish the 
following:

(1) Prior to the accumulation of 500 hours 
TIS since new or overhaul, inspect riveted 
impulse coupling assemblies for wear, and 
replace, if necessary, with serviceable newly 
designed, improved, snap ring impulse 
coupling assemblies, in accordance with the 
Detailed Instructions of TCM Mandatory 
Service Bulletin (SB) No. 599D, dated 
January 1992, and TCM SB No. 639, dated 
March 1993.

(2) Thereafter, at intervals not to exceed 
500 hours TIS since the last inspection, 
inspect riveted impulse coupling assemblies 
for wear, and replace, if necessary, with 
serviceable newly designed, improved, snap 
ring impulse coupling assemblies, in 
accordance with the Detailed Instructions of 
TCM Mandatory SB No. 599D, dated January
1992, and TCM SB No. 639, dated March
1993.

(b) For magnetos with riveted impulse 
coupling assemblies, having 450 or more 
hours TIS since new or overhaul or since last 
inspected, on the effective date of this AD, 
or an unknown TIS on the effective date of 
this AD, accomplish the following:

(1) Within the next 50 hours TIS after the 
effective date of this AD, inspect riveted 
impulse coupling assemblies for wear, and 
replace, if necessary, with serviceable newly 
designed, improved, snap ring impulse 
coupling assemblies, in accordance with the 
Detailed Instructions of TCM Mandatory SB 
No. 599D, dated January 1992, and TCM SB 
No. 639, dated March 1993.

(2) Thereafter, at intervals not to exceed 
500 hours TIS since the last inspection,

inspect riveted impulse coupling assemblies 
for wear, and replace, if necessary, with 
serviceable newly designed, improved, snap 
ring impulse coupling assemblies, in 
accordance with the Detailed Instructions of 
TCM Mandatory SB No. 599D, dated January
1992, and TCM SB No. 639, dated March
1993.

(c) Installation of newly designed, 
improved, snap ring impulse coupling 
assemblies in accordance with the Detailed 
Instructions of TCM Mandatory SB No. 599D, 
dated January 1992, and TCM SB No. 639, 
dated March 1993, constitutes terminating 
action to the inspection requirements of this 
AD.

(d) Whenever a newly designed, improved, 
snap ring impulse coupling assembly is 
installed, mark the magneto data plate as 
described in paragraph 2.5 of TCM 
Mandatory SB No. 599D upon installation of 
the impulse coupling assembly.

Note: Compliance with this AD does not 
change the normal inspections/intervals 
specified in TCM maintenance/overhaul 
documents.

(e) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Atlanta 
Aircraft Certification Office. The request 
should be forwarded through an appropriate 
FAA Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Atlanta Aircraft Certification Office.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this airworthiness directive, 
if any, may be obtained from the Atlanta 
Aircraft Certification Office.

(f) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane'to a location where the 
requirements of this AD can be 
accomplished.

Issued in Burlington, Massachusetts, on 
Sep tet ° 1993.
Jack A. aain,
Manager, Engine and Propeller Directorate, 
Aircraft Certification Service.
[FR Doc. 93-23022 Filed 9-20-93; 8:45 am] 
BILLING CODE 4910-13-P

14 CFR Part 39 

[Docket No. 9 3 -S W -1 5-AD]

Airworthiness Directives; Bell 
Helicopter Textron, Inc. Model 206A, 
206B, 206L, 206L-1, and 206L-3 
Helicopters

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
( N P R M ) . _________ _________

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to Bell 
Helicopter Textron, Inc. (BHTI) Model 
206A, 206B, 206L, 206L-1, and 206L-3

helicopters. This proposal would 
require a one-time inspection for cracks 
of tail rotor drive shaft bearing support 
brackets (brackets), and repair or 
replacement, as necessary. This 
proposal is prompted by reports of 
cracks in the bend radius of the 
brackets. The actions specified by the 
proposed AD are intended to prevent 
misalignment of the tail rotor drive 
shaft, failure of the tail rotor drive shaft 
system, loss of control of the tail rotor, 
and subsequent loss of control of the 
helicopter.
DATES: Comments must be received b y  
November 5,1993. 4
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Office of the 
Assistant Chief Counsel, Attention:
Rules Docket No. 93-SW-15-AD, 4400 
Blue Mound Road, Fort Worth, Texas 
76106. Comments may be inspected at 
this location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays.

The service information referenced in 
the proposed rule may be obtained from 
Bell Helicopter Textron, Inc., P.O. Box 
482, Attention Customer Support, Fort 
Worth, Texas 76101. This information 
may be examined at the FAA, Office of 
the Assistant Chief Counsel, 4400 Blue 
Mound Road, bldg. 3, room 158, Fort 
Worth, Texas.
FOR FURTHER INFORMATION CONTACT: Ms. 
Sharon Miles, Aerospace Engineer, 
Rotorcraft Certification Office, FAA, 
Rotorcraft Directorate, Fort Worth,
Texas 76193-0170, telephone (817) 
624-5172, fax (817) 740-3994.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the Rules Docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact
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concerned with the substance of this 
proposal will be filed in the Rules 
Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, Stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 93-SW -15-AD.” The 
postcard will be date stamped and 
returned to the commenter.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No. 
93—SW—15—AD, 4400 Blue Mound Road, 
Fort Worth, Texas 76106.
Discussion

This notice proposes the adoption of 
a new airworthiness directive (AD) that 
is applicable to Bell Helicopter Textron, 
Inc. (BHTI) Model 206A, 206B, 206L, 
206L-1, and 206L—3 helicopters. Field 
reports have been received that indicate 
cracks have been discovered in the bend 
radius of the tail rotor drive shaft 
bearing support brackets (brackets), part 
numbers (P/N) 206-030-407, 206-030- 
433 or 206-033—412. This was 
confirmed during a stock purge 
conducted by the manufacturer, during 
which several brackets of each part 
number were discovered to have cracks 
in the bend radius. This condition, if 
not corrected, could result in 
misalignment of the tail rotor drive 
shaft, failure of the tail rotor drive shaft 
system, loss of control of the tail rotor, 
and subsequent loss of control of the 
helicopter.

The FAA has reviewed and approved 
BHTI Alert Service Bulletin 206-92-69, 
dated September 29,1992, that is 
applicable to BHTI Model 206A, and 
206B helicopters; and, Alert Service 
Bulletin 206L—92—84, dated September
29,1992, that is applicable to BHTI 
Model 206L, 206L-1, and 206L-3 
helicopters, that describe procedures for 
performing a one-time dye penetrant 
inspection for cracks in the bend radius 
of all affected brackets and repair or 
replacement of any cracked brackets 
before further flight.

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
require a one-time dye penetrant 
inspection of brackets, P/N 206-033- 
412, 206-030-407, or 206-030-433, for 
cracks in the bend radius, and if cracks 
are found, repair or replacement of the 
affected brackets before further flight. 
Additionally, it is proposed that a one

time dye penetrant inspection be 
performed on all affected brackets prior 
to installation on a helicopter. The 
actions would be required to be 
accomplished in accordance with the 
service bulletin described previously.

The FAA estimates that 5,500 
helicopters of U.S. registry would be 
affected by this proposed AD, that it 
would take approximately 2 work hours 
per helicopter to accomplish the 
proposed actions, and that the average 
labor rate is $55 per work hour. 
Required parts would cost 
approximately-$120 per helicopter. 
Based on these figures, the total cost 
impact of the proposed AD on U.S. 
operators is estimated to be $1,265,000.

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this 
proposal would not have sufficient 
federalism implications to warrant the 
preparation of a Federalism Assessment.

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a M major rule" under Executive 
Order 12291; (2) is not a "significant 
rule” under the DOT Regulatory Policies 
and Procedures (44 F R 11034, February
26,1979); and (3) if promulgated, will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory evaluation 
prepared for this action is contained in 
the Rules Docket. A copy of it may be 
obtained by contacting the Rules Docket 
at the location provided under the 
caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Safety,
The Proposed Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration proposes to amend 14 
CFR part 39 of the Federal Aviation 
Regulations as follows:

PART 39— AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89,

§39.13 [Amended]

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive:
Bell Helicopter Textron, Inc. (BHTI): Docket 

No. 93-SW-15-AD.
Applicability: Model 206A and 206B 

helicopters, with tail rotor drive shaft bearing 
support brackets (brackets], part numbers (P/ 
N) 206-030-407 and -433, installed; and 
Models 206L, 2Ò6L-1, and 206L-3 
helicopters, with brackets, P/N 206-033-412, 
installed, certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent misalignment of the tail rotor 
drive shaft, failure of the tail rotor drive shaft 
system, loss of control of the tail rotor, and 
subsequent loss of control of the helicopter, 
accomplish the following:

(a) Within the next 100 hours’ time-in- 
service after the effective date of this AD and 
prior to installing any affected brackets on a 
helicopter, accomplish the following:

(1) Inspect and rework brackets, P/N 206- 
030—407 and -433 in accordance with the 
accomplishment instructions of BHTI Alert 
Service Bulletin (ASB) No. 206-92-69, dated 
September 29,1992.

(2) Inspect and rework brackets, P/N 206- 
033-412, in accordance with the 
accomplishment instructions of BHTI ASB 
206L-92-84, dated September 29,1992.

(b) If multiple cracks are found, or if a 
crack is found that equals or exceeds 0.10 
inches in length, replace the bracket before 
further flight.

(c) An alternative method of compliance òr 
adjustment of the compliance time, which 
provides an acceptable level of safety, may be 
used when approved by the Manager, 
Rotorcraft Certification Office, FAA, 
Southwest Region, Rotorcraft Directorate,
Fort Worth, Texas 76193-0170. Operators 
shall submit their requests through an FAA 
Principal Maintenance Inspector, who may 
concur or comment and then send it to the 
Manager, Rotorcraft Certifies tion Office.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from Rotorcraft Certification Office.

(d) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the helicopter to a location where the 
requirements of this AD can be 
accomplished.

Issued in Fort Worth, Texas, on August 31, 
1993.
James D. Erickson,
Manager, Botorcraft Directorate, Aircraft 
Certification Service.
(FR Doc. 93-23093 Filed 9-20-93; 8:45 am] 
BNJJNQ CODE 4910-13-P
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department o f energ y

Federal Energy Regulatory 
Commission

18 CFR Subchapter B 
[Docket No. RM93-23-000]

Project Decommissioning at 
Relicensing; Notice of Inquiry

September 15,1993.
AGENCY: Federal Energy Regulatory 
Commission.
ACTION: Notice of inquiry.

SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
inviting comment on a series of related 
questions that involve the 
decommissioning of licensed 
hydropower projects after the original 
license for the project has expired. Can 
and should the Commission consider 
decommissioning of a project as an 
alternative to issuance of a new license 
for it and, if so, under what 
circumstances and pursuant to what 
conditions?

The Commission is not proposing 
new regulations at this time, but invites 
comment on whether new regulations 
may be appropriate and, if so, what such 
regulations ought to provide. 
Alternatively, the Commission may 
consider issuing a statement of policy . 
DATES: Initial comments are due on or 
before December 20,1993, and reply 
comments are due no later than 30 days 
after the due date for initial comments. 
ADDRESSES: An original and 14 copies of 
written comments must be filed. All 
filings should refer to Docket No.
RM93—23-000 and should be addressed 
to: Office of the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426.
FOR FURTHER INFORMATION CONTACT:
Barry Smoler, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, (202) 208- 
1269.
SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of 
this document in the Federal Register, 
the Commission also provides all 
interested persons an opportunity to 
inspect or copy the contents of this 
document during normal business hours 
in room 3104, 941 North Capitol Street, 
NE., Washington, DC 20426.

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no

charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1379. To 
access CIPS, set your communications 
software to use 300,1200, or 2400 bps, 
full duplex, no parity, 8 data bits, and 
1 stop o it CIPS can also be accessed at 
9600 bps by dialing (202) 208-1781. The 
full text of this rule will be available on 
CIPS for 30 days from the date of 
issuance. The complete text on diskette 
in Wordperfect format may also be 
purchased from the Commission's copy 
contractor, La Dom Systems 
Corporation, located in room 3104, 941 
North Capitol Street, NE., Washington, 
DC 20426.
L Introduction

The Federal Energy Regulatory 
Commission (Commission) is inviting 
comment on a series of related questions 
that involve the decommissioning of 
licensed hydropower projects after the 
original license for the project has 
expired. The Commission is not 
proposing new regulations at this time, 
but invites comment on whether new 
regulations may be appropriate and, if 
so, what such regulations ought to 
provide. Alternatively, the Commission 
may consider issuing a statement of 
policy.
n. Background

Sections 14 and 15 of the Federal 
Power Act (FPA),* as amended by the 
Electric Consumers Protection Act of 
1986 (ECPA),2 provide the regulatory 
framework for the relicensing of 
hydropower projects. These statutory 
provisions are implemented in Parts 4 
and 16 of the Commission's regulations 
implementing the FPA.a

Section 14 of the FPA provides that 
the United States has the right to take 
over a project at the expiration of its 
license, upon payment of the net 
investment of the license plus 
reasonable severance damages.«

1 16 U.S.C. 807 and 808.
2 Pub. L. No. 9 9 -4 9 5 ,1 0 0  Stai 1243.
3 See 18 CFR Parts 4 and 16; see also Order No. 

513, 54 FR 23756 (June 2 ,1989), m  FERC Stats. & 
Regs. 130 ,854 , on rehearing, Order No. 513-A , 55 
FR 4 Oan. 2 ,1990), 49 FERC 161 ,398 .

* Section 14(b) provides as follows: (b) In any 
relicensing proceeding before the Commission any 
Federal department or agency may timely 
recommend, pursuant to such rules as the 
Commission shall prescribe, that the United States 
exercise its right to take over any project or projects. 
Thereafter, the Commission, if it does not itself 
recommend such action pursuant to the provisions 
of section 7(c) of this Part, shall upon motion of 
such department or agency stay the effective date 
of any order issuing license, except an order issuing 
an annual license in accordance with the proviso 
of section 15(a), for two years after the date of 
issuance of such order, ¿ te r  which period the stay 
shall terminate, unless terminated earlier upon 
motion of the department or agency requesting the

Section 15(a)(1) of the FPA provides 
that, if the United States does not take 
over a licensed project at the end of the 
license term, then the Commission may 
issue a new license to the existing 
licensee or a new licensee, and that 
until disposition of the project the 
Commission shall issue an annual 
license to the existing licensee under 
the terms and conditions of the existing 
license.5

Section 15(f) of the FPA authorizes 
the Commission, on its own motion or 
upon application of any person, to issue 
a nonpower license whenever it 
determines that all or part of any 
licensed project should no longer be 
used for power purposes.5 A nonpower

stay or by action of Congress. The Commission shall 
notify the Congress of any stay granted pursuant to 
this subsection.

Section 14 also provides that the United States or 
any state or municipality can take over a licensed 
project at any time, upon payment of just 
compensation.

® Section 15(a)(1) provides as follows: (a)(1) That 
if the United States does not, at the expiratioirof 
the existing license, exercise its right to take over, 
m ain tain , and operate any project or projects of the 
licensee, as provided in section 14 hereof, the 
Commission is authorized to issue a new license to 
the existing licensee upon such terms and 
conditions as may be authorized or required under 
the then existing laws and regulations, or to issue 
a new license under said terms and conditions to 
a new licensee, which license may cover any 
project or projects covered by the existing license, 
and shall be issued on the condition that the new 
licensee shall, before taking possession of such 
project or projects, pay such amount, and assume 
such contracts, as the United States is required to 
do, in the manner specified in Section 14 hereof: 
Provided, That in the event the United States does 
not exercise the right to take over or does not issue 
a license to a new licensee, or issue a new license 
to the existing licensee, upon reasonable terms, 
then the Commission shall issue from year to year 
an annual license to the then licensee under the 
terms and conditions of the existing license until 
the property is taken over or a new license is issued 
as aforesaidL

s Section 15(f) provides as follows: (f) In issuing 
any licenses under this section except an annual 
license, the Commission, on its own motion or 
upon application of any licensee, person, State, 
municipality, or State commission, after notice to 
each State commission and licensee affected; and 
after opportunity for hearing, whenever it finds that 
in conformity with a comprehensive plan for 
improving or developing a waterway or waterways 
for beneficial public uses all or part of any licensed 
project should no longer be used or adapted for use 
for power purposes, may license all or part of the 
project works for nonpower use. A license for 
nonpower use shall be issued to a new licensee 
only on the condition that the new licensee shall, 
before taking possession of the facilities 
encompassed thereunder, pay such amount and 
assume such contracts as the United States is 
required to do, in the manner specified in section 
14 hereof. Any license for nonpower use shall be 
a temporary license. Whenever, in the judgment of 
the Commission, a State, municipality, interstate 
agency, or another Federal agency is authorized and 
willing to assume regulatory supervision of the 
lands and facilities included under the nonpower 
license and does so, the Commission shall 
thereupon terminate the license. Consistent with

Continued
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license may be issued to a new licensee 
only on the condition that the new 
licensee pay the existing licensee its net 
investment plus reasonable severance 
damages, as specified in section 14 of 
the FPA. A .nonpower license is a 
temporary license which the 
Commission will terminate whenever it 
determines that another governmental 
agency (municipal, state, interstate, or 
federal) will assume regulatory 
authority and supervision over the lands 
and facilities covered by the nonpower 
license.7

Section 3 of the ECPA,
“Environmental Consideration in 
Licensing,” amended section 4(e) of the 
FPA to require the Commission, in its 
licensing activities, to give equal 
consideration to preserving 
environmental quality, including “the 
protection, mitigation of damage to, and 
enhancement of, fish and wildlife 
(including related spawning grounds 
and habitat), [and] the protection of 
recreational opportunities * * V ’
These considerations were “in addition 
to the power and development purposes 
for which licenses are issued * * V  *

ECPA also amended section 1 0 (a) of 
the FPA, which stipulâtes the 
conditions on which hydropower 
licenses are issued, to direct that the 
project adopted “will be best adapted to 
a comprehensive plan [not only] for

the provisions of the Act of August 15 ,1953  (67 
Stat. 587; 16 U.S.C. 828—828c), every licensee for 
nonpower use shall keep such accounts and file 
such annual and other periodic or special reports 
concerning the removal, alteration, nonpower use, 
or other disposition of any project works or parts 
thereof covered by the nonpower use license as thi 
Commission may by rules and regulations or ordei 
prescribe as necessary or appropriate.

7 Because of the small size of projects that hold
minor license, the Commission, pursuant to 

section 10(i) of the FPA, frequently waives the 
application of certain provisions of the FPA 
including part of section 14 and all of section 1 5 , 
in issuing a minor license. The Commission 
recentiy explained the effect of this waiver as 
follows. In order that the Commission will be able, 
if dicumstimce, so warrant, to “clear the stream" 
n J ^ - r0imOVal of a Project) at the end of a minor 
project s license term, it never waives the federal 
takeover provisions of Section 14 without also 
waiving the relicense and annual license provisior 
of Section 15, such that there can be no risk of a 
perpetual license. However, although no annual 
licenses are issued for such minor projects, these 
projects can. pursuant to other authority, continue 
to operate pending Commission disposition of the 
project.

Wisconsin Electric Power Co., 62 FERC1 6 1  0 6 4  
at p. 61,309 (1993) (footnotes omitted). As noted in 
that order, if the licensee has made a timely and 
sufficient application for renewal of the license, th 
licensee may continue to operate the project 
pursuant to the provisions of Section 9(b) of the 
Administrative Procedure Act, 5 U.S.C. $ 558(c) 
(1982), which provides that the license "does not 
expire until the application has been finally 
determined by the agency." See also 18 CFR 
16.21(a).

• 16U.S.C. 797(e).

improving or developing a waterway or 
waterways for the use or benefit of 
interstate or foreign comment, for the 
improvement and utilization of water 
power development,” but also “for the 
adequate protection, mitigation, and 
enhancement of fish and wildlife 
(including related spawning grounds 
and habitat), and for other beneficial 
public uses, including irrigation, flood 
control, water supply, and recreational 
and other purposes referred to in section 
4(e) * * ECPA required the 
Commission to consiaer the 
“recommendations of Federal and State 
agencies exercising administration over 
flood control, navigation, irrigation, 
recreation, cultural and other relevant 
resources of the State in which the 
project is located, and the 
recommendations (including fish and 
wildlife recommendations) of Indian 
tribes affected by the project.” ECPA 
required the Commission to “solicit 
recommendations” from these agencies 
and affected Indian tribes for “proposed 
terms and conditions for the 
Commission’s consideration for 
inclusion in the license.” 9 ECPA also 
added section 1 0 (j) to the FPA, which 
requires the Commission to consult with 
fish and wildlife agencies and to base 
fish and wildlife conditions of licenses 
on these agencies’ recommendations 
unless they are found to be inconsistent 
with the law.io

Section 4(e) of the FPA requires that 
Commission licenses for projects 
located within United States 
reservations must include all conditions 
that the Secretary of the department 
under whose supervision the 
reservation falls shall deem necessary 
for the adequate protection and 
utilization of such reservation.!* Section 
18 of the FPA requires the Commission 
to require the licensee to provide “such 
fishways as may be prescribed by the 
Secretary of the Interior or the Secretary 
of Commerce.” 12 And section 
10(a)(2)(A) of the FPA requires the 
Commission to consider the extent to 
which a project is consistent with 
federal or state comprehensive plans for 
improving, developing, or conserving a 
waterway or waterways affected by the
project. 13

More broadly, the National 
Environmental Policy Act of 1969 
(NEPA) 14 requires the Commission to 
include environmental consideration in 
the licensing process. Hie NEPA review

»16 U.S.C 803(a).
1016 U.S.C. 803(f).
1116 U.S.C. 797(e).
1216 U.S.C 811.
1316 U.S.C. 803(a)(2)(A). 
14 42 U.S.C. 4321 etseq.

frequently culminates in attaching 
conditions to a license to mitigate 
environmental impacts. Other statutes 
have also been interpreted to require the 
Commission to consider environmental 
values in its decisionmaking process, is

Finally, section 401(a)(1) o f the Clean 
Water Act is requires the license 
applicant to obtain, from the state in 
which any project discharge into 
navigable waters originates, certification 
that such discharge will comply with 
applicable water quality standards. State 
agencies sometimes attach water quality 
conditions to the certification, such that 
the project can be licensed only subject 
to those conditions,

Much of the legislation enumerated 
above was enacted subsequent to the 
issuance of the original licenses that are 
now expiring. Thus, the applicable 
standards for environmental review and 
mitigation are substantially more 
stringent at relicensing than they were 
when the project was originally - 
licensed. In some situations, the cost of 
installing new project facilities (such as 
fish ladders or fish screens) to mitigate 
adverse environmental impacts, or the 
loss of revenue attributable to changes 
in project operation to mitigate adverse 
environmental impacts 17 (or the 
combined effect of new facilities and 
changes in operation), may render 
uneconomic a project that had 
previously been operated as an 
economically viable venture.

The FPA provides for the transfer of 
ownership of hydroelectric projects but, 
aside from surrenders and nonpower 
licenses, addresses only situations 
which presuppose the continued 
operation of existing projects. The ECPA 
amendments to the FPA addressed the 
rules governing competition at 
relicensing, but did not address whether 
the Commission’s statutory mandate 
included the authority to compel the 
decommissioning of hydropower 
projects.

In light of this, there has been raised 
a threshold question of the scope of the 
Commission’s authority at relicensing. 
On the one hand, the FPA contains 
various explicit provisions with respect 
to issuing new licenses, annual licenses,

15 See, e.g., the Endangered Species Act of 1973, 
16 U.S.C. 1531—1543 (1988); the Anadromous Fish 
Conservation Act, 16 U.S.C. 757a-757d (1988); and 
the National Historic Preservation Act, 16 U.S.C. 
470—470w -6.

«U .S .C . 1341(a)(1).
17 A newly-imposed requirement of a minimum 

flow in a bypassed reach of the river, or of a  run- 
of-river operating mode, could reduce the volume 
or value of the electricity generated by the project 
Hie value of the electricity could be reduced if run- 
of-river operation results in some of the electricity 
being generated during off-peak periods instead of 
peak periods.
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and nonpower licenses, and 
recommending federal takeover, but it 
does not explicitly authorize the 
Commission to require 
decommissioning of a project. On the 
other hand, implicit and inherent in the 
authority to issue a license would be the 
authority to refrain from issuing a 
license when the Commission, in the 
exercise of its administrative judgment, 
determines on a record that the 
continued operation of a licensed 
project, and perhaps even the continued 
existence of the project dam, is not in 
the public interest, in other words, 
presumably Congress intended the 
Commission’s authority to issue licenses 
to operate hydroelectric projects to be 
discretionary, not mandatory.*®

Beyond the legal issues associated 
with decommissioning, the Commission 
has a public policy interest in assessing 
at an early stage the potential issues that 
would need to be addressed if projects, 
whether on a mandatory or voluntary 
basis, are decommissioned.
III. Invitation for Comments
A. Issues Unique to R elicensing

1. Does the Commission have the 
authority to determine that no project 
should be operated or maintained at the 
site of a project whose original license 
has expired? May the Commission 
decline to issue a new license for the 
project without issuing an annual 
license or a nonpower license or 
recommending federal takeover?

2. Does the Commission have the 
authority to require the holder of an 
annual license to file an application to 
surrender it? Assuming no new 
application has been filed, can the 
Commission require the holder of an 
annual license to decommission the 
project and cease operating it?

3. Should the licensee’s conduct and/ 
or the particular circumstances of the 
case affect in any way the Commission’s 
authority regarding decommissioning?

**In 1989, die Commission issued a  lengthy 
rulemaking order promulgating regulations to 
implement die reHcense provisions of ECPA. 
Hydroelectric Relicensing Regulations Under the 
Federal Power Act, FERC Statutes ft Regulations, 
Regulations Preambles 1986-1990 . J  30,884 (1989), 
54 Fit 23,758 (1989) (Order No. 513). In die 
preamble to die final rale, the Commission Invoked, 
without much elaboration, its general and inherent 
authority fee the proposition that it could require 
licensees, at the end of die license term, to file to 
surrender their license and to carry out the 
Commission’s directives foe vacating die site. See 
130,884 at pp. 31,450-51. This proposition was not 
challenged On rehearing. Since issuance of Order 
No. 513, parties in individual proceedings have 
raised specific arguments challenging the 
f .omnpssion’s authority fat this regard. In this notice 
of inquinrwe are therefore undertaking a  thorough 
examinational the nature and scope of our 
authority an relicensing to compel termination of a 
license and vacation of the site.

For example, should it make any 
difference if the licensee requests or 
consents to project decommissioning? 
Should it make any difference if the 
decommissioning issue affects only part 
of a project (such as a reservoir, dam, or 
some other project facility)?

4. Does question no. 1 pose an 
implicit choice between licensee 
responsibility and federal takeover, i.e., 
an implicit choice as to who fs 
responsible for removing project works 
and who should bear the cost? If the 
Commission required the holder of an 
annual license to file an application to 
surrender it, would the Commission be 
required to ensure that the annual 
licensee received its “net investment” 
in the project and reasonable severance 
damages?

5. Barring federal takeover or issuance 
of a non-power license or of a new 
license to a third party applicant, must 
an existing licensee be given a new 
license with whatever conditions are 
necessary for mitigation, enhancement, 
and protection of natural resources 
regardless of the effect of the conditions 
on the economic viability of the project? 
If such a new license were issued and 
the applicant declined the license, 
refused to comply with its terms, or 
indicated an intent to abandon the 
project, could the Commission construe 
the applicant/existing licensee's 
position as a d e fa cto  application to 
surrender the license? Could the 
Commission then order the 
decommissioning of part or all of the 
project (with or without removal of 
project facilities)?

6. If the Commission has the authority 
to require the holder of an annual 
license to file an application to 
surrender it, and if the Commission 
requires that the project be 
decommissioned, may the Commission 
require an existing licensee to install 
new project facilities to protect the 
environment, such as fish screens or 
fish passage facilities, as part of the 
decommissioning process? May the 
Commission require the existing 
licensee to remove any project facilities 
as part of the decommissioning process 
or, alternatively, to maintain certain 
project facilities in perpetuity as part of 
that process? In particular, does the 
Commission have the legal authority to 
require removal of a dam as part of that 
process? Would the answers to any of 
the above be different if only part of the 
project were decommissioned?

7. May the Commission issue a new 
license to an existing licensee that 
prefers to continue operating a project 
that is  no longer economical, rather than 
incur the one-time cost of 
decommissioning the project?

9. What are the existing licensee’s 
responsibilities with respect to 
decommissioning, if the existing 
licensee does not apply for a new 
license and wants to abandon the 
project? In such a situation, is a licensee 
responsible for decommissioning the 
project, with or without removal of 
facilities, at the end of the term of the 
license or of the project’s useful life? If 
so, how should “useful life” be defined?

9. Assuming that project facilities 
removal/decommissioning is the project 
owner’s responsibility, how should the 
appropriate time to begin recognition of 
this liability be determined in light of 
the fact that most projects continue to be 
economic when the original license 
expires? Would it be appropriate to 
impose such a requirement at the time 
the first new license is issued?

IQ. Can the Commission condition 
new licenses (if so requested) to require 
a reserve or trust fund that could be 
used to finance the cost of 
decommissioning and/or the removal of 
project facilities when the new license 
expires? If so, under what circumstances 
should it do so?
B. Issues at Both Original Licensing and  
R elicensing

11. There are licensees over which the 
Commission does not have ratemalting 
jurisdiction. Should the Commission 
establish accounting or other 
requirements and undertake to audit 
these entities to ensure the availability 
of funds for decommissioning?

12. Can and should the Commission 
include, in either a new or an original 
license, a requirement that the licensee 
accumulate a fund or reserve that can be 
used to retire or decommission the 
project, including removal of project 
facilities, at the termination of the 
license? Would the propriety of such a 
condition depend either (1) on whether 
there is some particular threshold of 
evidence in the present record 
indicating that project decommissioning 
may or would be appropriate in the 
future, or (2) on the agreement of the 
license applicant to accept such a 
condition in a new license?

13. What alternatives would there be 
to requiring individual licensees to 
contribute to a project-specific fund? 
Would it be feasible and appropriate to 
have a program-wide fund, funded 
through a collection of charges for that 
purpose from all licensees?

14. With respect to both a project- 
specific fund and a program-wide fund, 
what mechanisms would be used for 
collecting and administering the 
money? Would such a fund be 
administered by the licensees (jointly or 
severally), by State government
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agencies, or by the Commission? Who 
would determine how much money to 
collect, and pursuant to what 
guidelines? Who would determine how 
and when to allow monies from the 
fund to be dispersed, and what findings 
would be needed to make those 
determinations? What accounting 
standards would be utilized?
C. General

15. Would it be appropriate for the 
Commission to propose new 
regulations, license articles, or a policy 
statement that address any of the above 
matters? If so, what new regulations, 
license articles, or policy clarification 
should the Commission consider?
IV. Comment Procedure

The Commission invites interested 
persons to submit written comments 
and reply comments on the matters 
discussed in this notice. An original and 
14 copies of the written comments must 
be filed with the Commission no later 
than December 20,1993 for initial 
comments, and no later than January 19, 
1994 for reply comments. Comments 
should be submitted to the Office of the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, and should 
refer to Docket No. RM93-23-000. 
Commenters should reference the 
questions they wish to address.

Written comments will be placed in 
the public file of the Commission and 
will be available for inspection at the 
Commission’s Public Reference Room, 
at 825 North Capitol St., NE., 
Washington, DC 20426, during regular 
business hours.

By direction of the Commission.
Lois D. Cashell,
Secretary.
[FR Doc. 93-23037 Filed 9-20-93; 8:45 am] 
BILUNG CODE 6717-01-4*

18 CFR Part 2 

[D ocket No. R M 9 3-25-000)

Use of Reserved Authority in 
Hydropower Licenses to Ameliorate 
Cumulative Impacts; Notice of 
Proposed Policy Statément

September 15,1993.
AGENCY: Federal Energy Regulatory 
Commission.
ACTION: Notice of proposed policy 
statement.

SUMMARY: The Federal Energy 
Regulatory Commission (Commission) is 
proposing to adopt a policy statement 
with respect to the use of reserved

authority in licenses for hydropower 
projects to ameliorate the cumulative 
impacts of such projects in the same 
river basin. The Commission is inviting 
comments on the proposed policy 
statement.
DATES: Initial comments are due on or 
before November 5,1993, and reply 
comments are due no later than 30 days 
after the due date for initial comments. 
ADDRESSES: An original and 14 copies of 
written comments must be filed. All 
filings should refer to Docket No. 
RM93-25-000 and should be addressed 
to: Office of the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426.
FOR FURTHER INFORMATION CONTACT:
Barry Smoler, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 N. Capitol Street, NE., 
Washington, DC 20426, (202) 208-1269. 
SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of 
this document in the Federal Register, 
the Commission also provides all 
interested persons an opportunity to 
inspect or copy the contents of this 
document during normal business hours 
in room 3104, 941 North Capitol Street, 
NE., Washington, DC 20426.

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CIPS, set your communications 
software to use 300,1200, or 2400 bps, 
full duplex, no parity, 8 data bits, and 
1 stop bit. CIPS can also be accessed at 
9600 bps by dialing (202) 208-1781. The 
full text of this rule will be available on 
CIPS for 30 days from the date of the 
issuance. The complete text on diskette 
in Wordperfect format may also be 
purchased from the Commission’s copy 
contractor, La Dorn Systems 
Corporation, located in Room 3104,941 
North Capitol Street, NE., Washington, 
DC 20426.
I. Introduction

The Federal Energy Regulatory 
Commission (Commission) is proposing 
to adopt a policy statement with respect 
to the use of reserved authority in 
licenses for hydropower projects to 
ameliorate the cumulative impacts of 
such projects in the same river basin.
II. Background

On June 17,1993, the Commission 
held a roundtable discussion with a 
broad spectrum of organizations

interested in the process for considering 
applications for new licenses for 
existing hydropower projects whose 
original licenses are expiring. A number 
of the participants at the roundtable 
discussion expressed concern over the 
cumulative impacts on the environment 
of multiple hydropower projects located 
in the same river basin. They expressed 
particular concern with respect to the 
evaluation and mitigation of such 
cumulative impacts when the licenses 
for the various projects expire at 
different times over a period of years, 
such that the relicense proceedings for 
these projects are not pending before the 
Commission for decision at the same 
time.

Pursuant to sections 10(a)(1) and 4(e) 
of the Federal Power Act (FPA), all 
licenses issued by the Commission 
under Part I of the FPA shall be for 
projects which are best adapted to a 
comprehensive plan for improving or 
developing the waterway for beneficial 
public purposes, consistent with the 
comprehensive development standard 
of section 10(a)(1). * The section 10(a)(1) 
mandate continues throughout the term 
of a license, and is the standard by 
which license amendments, whether 
initiated by the licensee or the 
Commission, are judged. * Under this 
standard, all public interest „
considerations, 3 including the impact 
on project viability, are relevant to the 
Commission’s decisionmaking.

In each license that it issues, the 
Commission includes a set of standard

1 Section 10(a)(1), 16 U.S.C. 803(a)(1), provides 
that all licenses issued by the Commission under 
Part I of the FPA shall be for projects which: in the 
judgment of the Commission will be best adapted 
to a comprehensive plan for improving or 
developing a waterway or waterways for the use or 
benefit of interstate or foreign commerce, for the 
improvement and utilization of water power 
development, for the adequate protection, 
mitigation, and enhancement of fish and wildlife 
(including related spawning grounds and habitat), 
and for other beneficial public purposes, including 
irrigation, flood control, water supply, and 
recreational and other purposes referred to in 
section 4(e).

Section 4(e) of the FPA, 16 U.S.C. 797(e), states, 
in pertinent part: In deciding whether to issue any 
license under this Part for any project, the 
Commission, in addition to the power and 
development purposes for which licenses are 
issued, shall give equal consideration to the 
purposes of energy conservation, the protection, 
mitigation of damage to, and enhancement of, fish 
and wildlife (including related spawning grounds 
and habitat), the protection of recreational 
opportunities, and the preservation of other aspects 
of environmental quality.

»See, e.g., Trinity River Authority of Texas, 41 
FERC1 6 1 ,3 0 0  (1987); Pacific Gas k  Electric Co.,
46 FERC 1 61,249 (1989); Oroville-Wyandotte 
Irrigation District, 53 FERC 1 61,439 (1990). .

3 See, e.g., Cooley v. FERC, 843 F.2d 1 4 6 4 ,1 4 7 1 -  
72 (D.C. Cir. 1990).
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articles known as L—Forms.8 The L - 
Forms contain broad reservations of the 
Commission’s authority to require 
alterations in the public interest to 
project works and operations, after 
notice and opportunity for hearing. »
The subject matter of these “reopener” 
articles includes the installation of 
additional capacity; the electric and 
hydraulic coordination of the project 
with other projects; the use, storage, and 
discharge horn storage of project waters; 
the compensated use of project lands 
and waters for water supply, steam 
electric, irrigation, industrial, 
municipal, or similar uses; the 
conservation and development of fish 
and wildlife resources; and recreational 
facilities.

Most pertinent to the modification of 
projects to adjust to new information on 
cumulative impacts and comprehensive 
development are the articles dealing 
with hydraulic coordination, project 
water storage, and fish and wildlife 
resources. These articles read as 
follows: a

[CoordinationJ The Licensee shall, after 
notice and opportunity for hearing, 
coordinate the operation of the project, 
electrically and hydraulically, with such 
other projects or power systems and in such 
manner as the Commission may direct In die 
interest of power and other beneficial public 
uses of water resources, and on such 
conditions concerning the equitable sharing 
of benefits by the Licensee as the 
Commission may order.

IStorage J The operations of the Licensee, 
so far as they affect the use, storage and 
discharge from storage of waters affected by 
the license, shall at all fîmes be controlled by 
such reasonable rules and regulations as the 
Commission may prescribe for the protection 
of life, health, and property , and in the 
interest of the fullest practicable conservation 
and utilization of such waters for power 
purposes and for other beneficial public 
purposes, including recreational purposes,

8 These L-Fonns are referenced at IS  CFR 2.9 
(1992), but are not reproduced hi the regulations. 
The current set of L-Form s, dated October 31 ,1 9 7 5 , 
is published at 54 FPC 1799-1928. There are 21 L -  
Forxns, containing articles relevant to combinations 
of the following variables: constructed or 
unconstructed ¡»eject; major or minor project; and 
project affecting (1) lands of the United States, (2) 
navigable waters of die United States, and/or (3) the 
interests of interstate or foreign commerce.

The Commission also includes in licenses 
“special articles,” which, for example, contain 
requirements for post-licensing studies, 
consultation, and project fine-tuning with respect to 
specific issues that received pre-licensing analysis.

8 Most of the articles specifically require notice 
and opportunity for hearing. The Commission has 
in any event often stated that the right to notice and 
opportunity for hearing is inherent in all license 
conditions for which ¿ e r e  has been no final 
determination of an issue. See, e.g., Montana Power 
Co., 51 FERC1 6 1 ,3 7 4  (1990).

8 See, e.g., Form L - l ,  Terms and Conditions for 
License for Constructed Major Project Affecting 
Lands of die United States, 5 4 F F C 1799 ,1802-04 .

and the Licensee shah release water from tire 
project reservoir at such rate in cubic feet per 
second, or such volume in acre-feet per 
specified period of time, as the Commission 
may prescribe fin- the purposes hereinbefore 
mentioned.

[Fish and Wildlife} The Licensee shall, fox' 
the conservation and development of fish 
and wildlife resources, construct, maintain, 
and operate, or arrange for the construction, 
maintenance and operation of[,| such 
reasonable facilities, and comply with such 
reasonable modifications of tire project 
structures and operation, as may be ordered 
by the Commission upon its own motion or 
upon the recommendation of the Secretary of 
the Interim or the fish and wildlife agency or 
agencies of any State in which the project or 
a part thereof is located, after notice and 
opportunity for hearing.

The use of reopener license articles 
has been sustained as an appropriate 
means for the Commission to pursue the 
broad public policy objectives of section 
10(a)(1) of the FPA.7
III. Discussion

The Commission recognizes the 
importance of analyzing the potential 
cumulative impacts of multiple projects 
in the same river basin. This matter, 
however, arises in an unusual context.
In one year, 1993,16? original licenses 
will expire. Hie vast majority of those 
licensees have filed applications for a 
new license, This presents the 
Commission with an imperative to 
carefully manage and expedite the 
orderly processing of these applications. 
Thus, we perceive a need to strike a 
reasonable balance that maximizes, to 
the extent feasible, taking a meaningful 
hard look at the cumulative impacts in 
a river basin without allowing the 
relicensing program to bog down in 
unacceptable delay. Such delays could 
in themselves be damaging to the 
environment, as they would delay 
mitigation of adverse impacts at 
individual project sites.

The Commission will in any event be 
examining cumulative impacts in its 
environmental assessments (EA) and 
environmental impact statements (EIS). 
The Commission intends to prepare a 
number of multi-project EA’s and EIS’s 
that examine the cumulative impacts of 
related projects whose original licenses 
expire reasonably contemporaneously 
with each other. The Commission will 
also include consideration of potential 
cumulative impacts in its environmental 
analysis of individual projects. To the 
extent feasible and consistent with the

7 See Dept, o f the Interior v. FERC, 952JF.2d 538, 
546-48  (D C. Cii. 1992); LaFlamme v. FERC, 945 
F.2d 112 4 ,1 1 3 6  (9th Cir. 1991); Pacific Gas »  
Electric Co. v. FERC, 720 F.2d 7 8 .8 3 -8 4  (D.C. O r. 
1983); State o f California v. Fedoni Power 
Commission. 345 F.2d  9 1 7 ,9 2 1 -2 5  (9th Cir. 1965).

orderly processing of pending cases, the 
Commission will address cumulative 
impacts as it issues orders on 
relicensing, for example by considering 
all related pending matters at the same 
time,

A question arises, however, 
concerning the development of 
thorough cumulative impact analyses 
for individual projects in the same river 
basin that are subject to original licenses 
that expire at fairly disparate paints in 
time. Arguably, one solution would be 
to delay consideration of some 
applications pending the filing of others 
so that all issues in a river basin can be 
reviewed at one time. Such a solution, 
however, creates the same problems of 
delay described above. We believe that, 
in the context of certain applications 
and certain river basins, a reasonable 
balance can be achieved in the 
following manner.

If, in analyzing cumulative project 
impacts in the context of one or more 
pending relicense proceedings involving 
the same river basin, it becomes clear 
that a critical cumulative role is played 
by another licensed project in the basin 
whose license does not expire for a 
number of years, the Commission has 
identified two ways of addressing this 
problem. Either or both may be 
appropriate in particular cases. The first 
option involves the project whose 
license does not expire for a number of 
years. If that project's license contains 
reserved authority of the kind set forth 
in the L-Form license articles described 
above, then the Commission will 
consider the appropriateness of using its 
reserved authority to reopen that 
project’s license to address the 
cumulative impact issue. Whether to do 
so, and when, would depend on such 
factors as the nature and seriousness of 
the cumulative issues involved, the 
number of years before the project’s 
current license expires, and the amount 
of delay to the relicensing proceedings 
(and therefore delay to new 
environmental mitigation measures on 
relicensing) that would be occasioned 
by tiie inclusion in the analysis of 
information about how the other • 
project’s cumulative impacts could be 
addressed.

The second option involves the 
project or projects being relicensed. The 
Commission may also add to a new 
license a special article reserving the 
Commission’s authority to address 
specific types of potential cumulative 
impacts in the future, in connection 
either with the relicense proceedings for 
other licensed projects in the basin or 
with any reopener proceedings that 
might be initiated prior to the expiration 
of the licenses for such other projects.
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The purpose of such an article would 
not be to narrow the Commission’s 
ability to address an impact issue in the 
context of the new license, but to put 
the licensee on notice of the substantial 
likelihood that a particular issue or 
issues would be revisited in connection 
with the analysis of other specified 
projects in the basin.

We recognize the importance of 
providing project developers and 
financiers as much certainty as possible 
when we issue a license. We will strive 
to do so. Consequently, to the maximum 
extent possible, these special conditions 
will be designed to describe reasonably 
foreseeable resource concerns that may 
warrant modifications of the project.

If, during the term of a project’s new 
license, there arise cumulative impact 
issues potentially involving the project 
which the Commission did not 
anticipate, the Commission will have 
available to it the authority to examine 
and address such issues, pursuant to the 
standard L—Form “reopener’’ articles 
(discussed above) that will be added to 
all new licenses. Use of this general 
reopener authority would depend on the 
particular facts and circumstances 
presented.« We also stress that, as is the 
case with any reservation of authority ir 
a hydroelectric license, use of the 
reopener authority would be subject to 
the statutory standards of 
comprehensive development set forth in 
section 10(a)(1) of the FPA. The 
Commission would use the reopener 
authority to adopt only such 
modifications to licenses as may be 
reasonably necessary to ameliorate 
cumulative impacts. The Commission 
would consider a variety of factors, 
including the sources and causes of the 
cumulative impacts, the costs of 
ameliorating them, and the ability of the 
various licensed projects to bear those 
costs.

Althùugh reopener clauses have been 
used in the past, they have not routinely 
been used to address cumulative impact 
concerns. Commenting parties may, of 
course, suggest alternative approaches 
to address the cumulative impacts issue.

The Conunission also welcomes 
comments on the financial 
consequences of using reopeners (both 
the special articles and the standard L- 
Form articles) to address cumulative 
environmental impacts.

8 The Commission has broad authority under the 
FPA to require licensees to provide the Commission 
with data on cumulative impacts. See section 309 
(administrative powers) of the FPÀ, 16 U.S.C. 825h; 
Pacific Gas ft Electric Co., 46 FERC161,249 (1989) 
at p. 61,732, reh. denied. 52 FERC 161,019 (1990).

IV. Comment Procedure
The Commission invites interested 

persons to submit written comments on 
the policy statement proposed in this 
notice. An original and 14 copies of the 
written comments must be filed with 
the Commission no later than November
5,1993. Reply comments may be filed 
with the Commission no later than 30 
days after the due date for initial 
comments. Comments should be 
'submitted to the Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, and should refer 
to Docket No. RM93-25-000.

Written comments will be placed in 
the public files of the Commission and 
will be available for inspection at the 
Commission’s Public Réference Room, 
at 825 North Capitol St. NE., 
Washington, DC, 20426, during regular 
business hours.
List of Subjects in 18 CFR Part 2

Administrative practice and 
procedure, Electric power, Natural gas, 
Pipelines, Reporting and recordkeeping 
requirements.

In consideration of the foregoing, the 
Commission proposes to amend part 2, 
chapter I, title 18 of the Code of Federal 
Regulations as set forth below.

By direction of the Conunission.
Lois D. Cashell,
Secretary.

PART 2— GENERAL PO UCY AND 
INTERPRETATIONS

1. The authority citation for part 2 
continues to read as follows:

A uthority: 15 U.S.C. 717-717W, 3301- 
3432; 16 U.S.C. 792-825y, 260Î-2645, 42 
U.S.C. 4321-4361, 7101-7352.

2. Part 2 is amended by adding § 2.22, 
to read as follows:

§ 2.22 Use of Reserved Authority in 
Hydropower Licenses to Ameliorate 
Cumulative Impacts.

The Commission believes that the 
standard “reopener” clauses currently 
incorporated into hydropower licenses 
(see § 2.9) reserve adequate authority to 
the Conunission to require all licensees 
of projects located in the same river 
basin to mitigate the cumulative impacts 
of those projects on the river basin, 
including cumulative impacts that are 
identified after one or more of the 
licenses for those projects have been 
issued. The Commission may also 
include, as a condition to any new 
license, an article reserving the 
Commission’s authority to require the 
licensee to undertake such measures as 
the Commission may later determine on

a case-by-case basis to be reasonable and 
appropriate to mitigate the cumulative 
impacts of hydropower project 
operations within the same river basin 
or watershed. The Commission intends 
that such articles will describe, to the 
maximum extent possible, reasonably 
foreseeable future resource concerns 
that may warrant modifications of the 
licensed project. However, subsequent 
environmental analysis or changed 
circumstances may require reopening 
under the more general reopening 
authority that will be reserved in the 
standard license articles. The 
Commission believes that it has ample 
authority under the Federal Power Act 
to require licensees, during the term of 
the license, to develop and provide data 
to the Commission on the cumulative 
impacts of licensed projects located in 
the same river basin.
[FR Doc. 93-23036 Filed 9-20-93; 8:45 am]
BILUNQ CODE 6717-01-41

DEPARTMENT OF TH E INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 914

Indiana Permanent Regulatory 
Program

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM),. 
Interior.
ACTION: Proposed rule; reopening and 
extension of comment period on 
proposed amendment.

SUMMARY: OSM is reopening and 
extending the public comment period of 
a proposed program amendment to the 
Indiana permanent regulatory program 
(hereinafter referred to as the Indiana 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). By letter dated April 2,1993 
(Administrative Record No. IND-1217), 
Indiana submitted proposed Program 
Amendment Number 93-3 containing 
modifications to the Indiana 
Administrative Code (LAC) rules at 310 
IAC 0.6. The proposed program 
amendment pertains to delegation of 
authority, ultimate authority, record of 
the director for surface mining permits, 
and defaults, dismissals, agreed orders 
and consent decrees. The amendment is 
intended to revise the IAC rules to 
implement statutory changes contained 
in the 1992 Senate Enrolled Act (SEA) 
154. Upon review of the proposed 
amendments, OSM identified additional 
changes to the Indiana rules which had 
not been previously reviewed and



Federal Register / Vol. 58, No. 181 /  Tuesday, September 21, 1993 / Proposed Rules 48997

approved by OSM. Therefore, OSM is 
reopening tne public comment period 
and inviting public comment on those 
changes which were not previously 
identified as amendments subject to 
public comment.

This document sets forth the times 
and locations that the Indiana program 
and the proposed amendment are 
available for public inspection, and the 
comment period during which 
interested persons may submit written 
comments on the propösed amendment. 
DATES: Written comments must be 
received on or before 4 p.m. on Qctober
6,1993.
ADDRESSES: Written comments should 
be mailed or hand delivered to: Mr. 
Roger W. Calhoun, Director,
Indianapolis Field Office, at the address 
listed below.

Copies of the Indiana program, the 
proposed amendment, and all written 
comments received in response to this 
document will be available for public 
review at the following locations, dining 
normal business hours, Monday through 
Friday, excluding holidays.
Office of Surface Mining Reclamation 

and Enforcement, Indianapolis Field 
Office, Minton-Capehart Federal 
Building, 575 North Pennsylvania 
Street, room 301, Indianapolis, IN 
46204. Telephone: (317) 226-6166. 

Indiana Department of Natural 
Resources, 402 West Washington 
Street, room 295, Indianapolis, IN 
46204. Telephone: (317) 232-1547. 
Each requestor may receive, free of 

charge, one copy of the propösed 
amendment by contacting OSM’s 
Indianapolis Field Office.
FOR FURTHER INFORMATION CONTACT:
Mr. Roger W. Calhoun, Director, 
Indianapolis Field Office, Telephone 
(317) 226-6166.

SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Program
On July 29,1982, the Indiana program 

was made effective by the conditional 
approval of the Secretary of the Interior. 
Information pertinent to the general 
background on the Indiana program, 
including the Secretary’s findings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval of the Indiana program can be 
found in the July 26,1982, Federal 
Register (47 FR 32071). Subsequent 
actions concerning the conditions of 
approval and program amendments are 
identified at 30 CFR 914.10, 914.15, and 
914.16.
n. Discussion of Proposed Amendment

By letter dated April 2,1993 
(Administrative Record No. IND-1217),

the Indiana Department of Natural 
Resources (IDNR) submitted proposed 
program amendment number 93-3. 
Program amendment 93-3 consists of 
proposed changes to the Indiana 
program 3 1 0 IAC 0.6. OSM announced 
receipt of the proposed amendments 
and invited public comment in the 
April 23,1993 Federal Register (58 FR 
21693).

Upon review of the proposed 
amendments, OSM identified additional 
changes to the rules which had not been 
previously reviewed and approved by 
OSM. The amendments which had not 
been previously identified in the April 
23,1993 Federal Register notice are 
identified below.
1.310 IAC 0.6-1-2 A pplicability o f  
Rule

Subsection 2(a) is amended to provide 
that 310 IAC 0.6—1 controls proceedings 
conducted bv an administrative law 
judge (ALJ) for the commission. The 
language which is being amended stated 
that this rule controls proceedings 
conducted by an ALJ for the 
department.

Subsection 2(b) provides that sections 
8 and 12 of 310 IAC 0.6-1 do not apply 
if the ALJ is the commission. The 
previous language in this subsection 
was reviewed and not approved by OSM 
(see 56 FR 1915; January 18,1991).
2. 310 IAC 0.6-1-9  Defaults, 
D ism issals, A greed Orders, and Consent 
D ecrees

In subsection 9(a), one subdivision 
(subdivision 9(a)(3)) was not previously 
identified as being new. Subdivision 
9(a)(3) provides that the ALJ may enter 
a nonfinal order if the party which 
initiated the administrative review 
requests the proceeding be dismissed, 
and every other party joins or 
acquiesces in the dismissal.

Subsection 9(b) is new and provides 
that an ALJ shall approve an agreed 
order or consent decree entered by the 
parties if it is: (1) Clear and concise; and
(2) lawful.
HI. Public Comment Procedures

In accordance with the provisions of 
30 CFR 732.17(h), OSM is now seeking 
comment on whether the amendment 
proposed by Indiana satisfies the 
applicable program approval criteria of 
30 CFR 732.15. If the amendment is 
deemed adequate, it will become part of 
the Indiana program.
Written Comments

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the

commentor’s recommendations. 
Comments received after the time 
indicated under “ DATES”  or at locations 
other than the Indianapolis Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
Administrative Record.

IV. Procedural Determinations
Executive Order No. 12291

On July 12,1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3, 4,
7, and 8 of Executive Order 12291 for 
actions related to approval or 
conditional approval of State regulatory 
programs, actions and program 
amendments. Therefore, preparation of 
a regulatory impact analysis is not 
necessary and OMB regulatory review is 
not required.
Executive Order 12778

The Department of the Interior has 
conducted the review required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory 
programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of the 
Surface Mining Control and 
Reclamation Act (SMCRA) (30 U.S.C. 
1253 and 1255) and 30 CFR 730.11, 
732.13 and 732.17(h)(10), decisions on 
proposed State regulatory programs and 
program amendments submitted by die 
States must be based solely on a 
determination of whether the submittal 
is consistent with SMCRA and its 
implementing Federal regulations and 
whether the other requirements of 30 
CFR parts 730, 731 and 732 have been 
met.
N ational Environm ental Policy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)! 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act, 42 U.S.C. 
4332(2)(C).
Paperw ork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C. 
3507 et seq.
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Regulatory Flexibility Act
The Department of the Interior has 

determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State submittal 
which is the subject of this rule is based 
upon counterpart Federal regulations for 
which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements previously promulgated 
by OSM will be implemented by the  ̂
State. In making the determination as to 
whether this rule would have a 
significant economic impact, the 
Department relied upon the data and 
assumptions for the counterpart Federal 
regulations.
List of Subjects in 30 CFR Part 914

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: Septem ber 1 4 ,1 9 9 3 .
Carl C. Close,
Assistant Director, Eastern Support Center. 
[FR Doc. 9 3 -2 2 8 6 1  F iled  9 -2 0 -9 3 ; 8:45 am] 
BILUNG CODE 4310-05-M

30 CFR Part 920

Maryland Abandoned Mine Lands 
Reclamation Plan

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Proposed rule.

SUMMARY: OSM is announcing receipt 
and requesting comments on a proposed 
amendment to the Maryland Abandoned 
Mine Lands Reclamation Plan 
(hereinafter referred to as the Maryland 
plan) under the Surface Mining Control 
and Reclamation Act of 1977 (SMCRA). 
The proposed amendment provides for 
two new abandoned mine lands (AML) 
program initiatives. One new program 
will allow Maryland to expend up to 30 
percent of Title IV grants for the 
purpose of protecting, repairing, 
replacing, constructing, or enhancing 
facilities related to water supply, 
including water distribution facilities 
and treatment plants, to replace water 
supplies adversely affected by certain 
eligible coal mining practices. The 
second new program will allow 
Maryland to use AML funds for 
reclamation and drainage abatement at 
certain eligible sites where the surface 
coal mining operation occurred during

the period beginning on August 4,1977, 
and ending on or before February 18, 
1982. The proposed amendment was 
submitted in response to changes in the 
abandoned mine lands program that 
resulted from the Abandoned Mine 
Land (AML) Reclamation Act of 1990, 
and the Energy Policy Act of 1992.

This document set forth the times and 
locations that the Maryland plan and 
the proposed amendment to that plan 
are available for public inspection, the 
comment period dining which 
interested persons may submit written 
comments on the amendment and the 
procedures that will be followed 
regarding the public hearing, if one is 
requested.
DATES: Written comments must be 
received on or before 4 p.m. on October
21,1993, to ensure consideration in the 
rulemaking process. If requested, a 
public hearing on the amendment will 
he held at 9 a.m. on October 18,1993. 
Requests to present testimony at the 
hearing must be received on or before 4 
p.m. on October 6,1993.
ADDRESSES: Written comments and 
requests to testify at the hearing should 
be mailed or hand delivered to Robert 
J. Biggi, Director, Harrisburg Field Office 
at the address listed below. Copies of 
the Maryland plan, the proposed 
amendment, and all written comments 
received in response to this notice will 
be available for public review at the 
addresses listed below during normal 
business hours, Monday through Friday, 
excluding holidays. Each requestor may 
receive, free of charge, one copy of the 
proposed amendment by contacting 
OSM’s Harrisburg Field Office.
Office of Surface Mining Reclamation 

and Enforcement, Harrisburg Field 
Office, Harrisburg Transportation 

' Center, Third Floor, Suite 3C, 4th and 
Market Streets, Harrisburg, 
Pennsylvania 17101, Telephone; (717) 
782-4036.

Maryland Department of Natural 
Resources, Water Resources 
Administration, Bureau of Mines, 160
S. Water Street, Frostburg, Maryland 
21532, Telephone: (301) 689-6104. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Biggi, Director, Harrisburg 
Field Office (717) 782-4036.

SUPPLEMENTARY INFORMATION:

I. Background on the Maryland 
Program

The Secretary of the Interior approved 
the Maryland plan effective July 16, 
1982. Information on the background of 
the Maryland plan including the 
Secretary’s findings, and the disposition 
of comments can be found in the June

*

16,1982, Federal Register (47 FR 
25955-25957). Effective March 22,1993, 
the Maryland Plan was amended to 
allow for the new acid mine drainage 
and abatement initiative provided under 
the AML Reclamation Act of 1990 
(Public Law 101-508). The Secretary’s 
findings and the disposition of 
comments relative to the Plan 
amendment can be found in the March
22,1993, Federal Register (58 FR 
15275-15277).
n . Discussion o f Amendment

By letter dated August 19,1993, the 
Maryland Department of Natural 
Resources, Bureau of Mines (BOM) 
submitted to OSM a proposed 
amendment to revise the Maryland Plan. 
The proposal would change the Plan to 
allow for two program initiatives made 
available under the AML Reclamation 
Act of 1990, and as further clarified 
under the Energy Policy Act of 1992. 
One new program will allow Maryland 
to expend up to 30 percent of Title IV 
grants for the purpose of protecting, 
repairing, replacing, constructing, or 
enhancing facilities related to water 
supply, including water distribution 
facilities and treatment plants, to 
replace water supplies adversely 
affected by certain eligible coal mining 
practices. The second new program will 
allow Maryland to use AML funds for 
reclamation and drainage abatement at 
certain eligible sites where the surface 
coal mining operation occurred during 
the period beginning on August 4,1977, 
and ending on or before February 18, 
1982.
III. Public Comment Procedures

In accordance with the provisions of 
30 CFR 732.17(h), OSM is now seeking 
comments on whether the amendment 
proposed by Maryland satisfies the 
applicable plan approval criteria of 30 
CFR 884.13. If the amendment is 
deemed adequate, it will become part of 
the Maryland Plan.
Written Comments

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “DATES” or at locations 
other than the Harrisburg Field Office 
will not necessarily be considered in the 
final rulemaking or included in the 
Administrative Record.
Public Hearing

Persons wishing to comment at the 
public hearing should contact the 
person listed under “FOR FURTHER
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INFORMATION CONTACT” by 4 p.m. on 
October 6,1993. If no one requests an 
opportunity to comment at a public 
hearing, the hearing will not be held.

Filing of a written statement at the 
time of the hearing is requested as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare adequate responses 
and appropriate questions.

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment, and who 
wish to do so, will be heard following 
those scheduled. The hearing will end 
after all persons scheduled to comment 
and persons present in the audience 
who wish to comment have been heard.
Public M eeting

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held.

Persons wishing to meet with OSM 
representatives to discuss the proposed 
amendments may request a meeting at 
the Harrisburg Field Office by 
contacting the person listed under “ FOR 
FURTHER INFORMATION CONTACT” . All 
such meetings will be open to the public 
and, if possible, notices of meetings will 
be posted at the locations listed under 
“ ADDRESSES” . A written summary of 
each meeting will be made part of the 
Administrative Record,.
IV. Procedural Determinations
Executive Order 12291

On March 30,1992, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3 ,4 ,
7 and 8 of Executive Order 12291 for 
actions related to approval or 
disapproval of State and Tribal 
abandoned mine land reclamation plans 
and revisions thereof. Therefore, 
preparation of a regulatory impact 
analysis is not necessary and OMB 
regulatory review is not required.
Executive Order 12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State and Tribal 
abandoned mine land reclamation plans 
and revisions thereof since each such 
plan is drafted and adopted by a specific 
State or Tribe, not by OSM. Decisions

on proposed State and Tribal abandoned 
mine land reclamation plans and 
revisions thereof submitted by a State or 
Tribe are based on a determination of 
whether the submittal meets the 
requirements of Title IV of SMCRA (30 
U.S.C. 1231-1243) and the Federal 
regulations at 30 CFR parts 884 and 888.

N ational Environmental Policy Act

No environmental impact statement is 
required for this rule since agency 
decisions on proposed State and Tribal 
abandoned mine land reclamation plans 
and revisions thereof are categorically 
excluded from compliance with the 
National Environmental Policy Act (42 
U.S.C. 4332) by the Manual of the 
Department of the Interior [516 DM 6, 
appendix 8, paragraph 8.4B(29)}.
Paperw ork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C. 
3507 etseq .

Regulatory Flexibility Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). The State [or Triball 
submittal which is the subject of this 
rule is based upon Federal regulations 
for which an economic analysis was 
prepared and certification made that 
such regulations would not have a 
significant economic effect upon a 
substantial number of small entities. 
Hence, this rule will ensure that existing 
requirements established by SMCRA or 
previously promulgated by OSM will be 
implemented by the State [or Tribe). In 
making the deterniination as to whether 
this rule would have a significant 
economic impact, the Department relied 
upon the data and assumptions in the 
analyses for the corresponding Federal 
regulations.

List of Subjects in 30 CFR Part 920

Intergovernmental relations, Surface 
mining, Underground mining.

Dated: September 13,1993.
C arl C. Close,
Assistant Director, Eastern Support Center. 
[FR Doc. 93-22859 Filed 9-20-93; 8:45 am) 
BILLING CODE 4310-0S-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52 

[OH38-1-5783; FRL-4731-5]

Approval and Promulgation of a 
Commitment To  Adopt Rules for 
Reasonably Available Control 
Technology for Nitrogen Oxides; Ohio

AGENCY: United States Environmental 
Protection Agency (USEPA).
ACTION: Proposed rule.

SUMMARY: The USEPA is proposing to 
approve a revision to the ozone portion 
of the Ohio State Implementation Plan 
(SIP) that would satisfy the Clean Air 
Act (Act) requirements for the adoption 
of rules for the application of reasonably 
available control technology (RACT) for 
major stationary sources of nitrogen 
oxides (NOx) in the Cindnnati-Hamilton 
interstate moderate ozone 
nonattainment area (Ohio). The Ohio 
portion of the interstate area includes 
the counties of Hamilton, Butler,
Warren and Clermont. This revision was 
submitted by the Ohio Environmental 
Protection Agency (OEPA) on December
14,1992. Under the Act, USEPA must 
approve or disapprove SIPs or portions 
of SIPs within timeframes specified in 
the Act; failure to do so would render 
USEPA in violation of the Act and 
would delay making approvable SIP 
rules federally enforceable. In this 
action, USEPA is proposing action, not 
on the rules themselves, but on a 
commitment by the State to submit the 
NOx RACT rules at a later date.
DATES: Comments on this proposed 
revision and on the proposed USEPA 
approval must be received in writing by 
October 21,1993.
ADDRESSES: Copies of this SIP revision 
and USEPA’s analysis are available for 
inspection during normal business 
horns at the following address: (It is 
recommended that you contact Richard 
Schleyef at (312) 353-5089, before 
visiting the Region 5 Office): Air 
Enforcement Branch (AE-173), U.S. 
Environmental Protection Agency, 
Region 5, 77 West Jackson Boulevard, 
Chicago, Illinois 60604-3590.
FOR ¡FURTHER INFORMATION CONTACT: 
Richard J. Schleyer, Air Enforcement 
Branch (AE-17J), U.S. Environmental 
Protection Agency, Region 5, 77 W. 
Jackson Boulevard, Chicago, Illinois 
60604-3590, (312) 353-5089.
SUPPLEMENTARY INFORMATION:

I. Background
The air quality planning requirements 

for the reduction of NOx emissions
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through the implementation of RACT 
are set out in Section 182(f) of the Act. 
Section 182(f) requirements are 
described by USEPA in a notice, "State 
Implementation Plans; Nitrogen Oxides 
Supplement to the General Preamble; 
Clean Air Act Amendments of 1990 
Implementation if  Title I; Proposed 
Rule,” (herein referred to as the NO* 
Supplement) published November 25, . 
1992 (57 FR 55620). The NO* 
Supplement should be referred to for 
further information on the NO* 
requirements and is incorporated into 
this proposal by reference.

Section 182(f) of the Act requires 
States with areas designated 
nonattainment of the National Ambient 
Air Quality Standards (NAAQS) for 
ozone, and classified as moderate 
nonattainment and worse (including 
interstate moderate and ozone transport 
regions), to apply the same requirements 
to major stationary sources of NOx as 
are applied to major stationary sources 
of volatile organic compounds (VOCs).1 
Section 182(b)(2)(C) requires States to 
submit RACT rules for major stationary 
sources of VOC emissions which are not 
covered by a control technologies 
guidelines (CTG) document by 
November 15,1992.2 USEPA has not 
issued a CTG document for any NOx 
sources. States, in their RACT rules, are 
expected to require final installation of 
the actual NOx controls by May 31,
1995, for those sources for which 
installation by that date is practicable 
(See 57 FR 55623).

Under Section 110(k)(4), the 
Administrator may approve a plan 
revision based on a commitment from 
the State to adopt specific enforceable 
measures by a specified date, but not 
later than one year after the date of 
USEPA approval of the plan revision 
that incorporated that commitments

i "Major** as defined in Section 302 and Section 
182(c), (d), and (e) of the Clean Air Act 
Amendments. For more information about what 
constitutes a major source, refer to Section 2 of the 
NOx Supplement

a The USEPA has defined RACT as being the 
lowest emission limitation that a particular source 
is capable of meeting by the application of control 
technology that is reasonably available considering 
technological and economic feasibility (44 FR 
53762; September 17,1979).

* Refer to the "State Implementation Plans; 
Nitrogen Oxides Supplement to the General 
Preamble; Clean Air Act Amendments of 1990; 
Implementation of Title 1; Proposed Rule,” 
published November 25,1992 (57 FR 55620) for 
details of this conditional approval with respect to 
the NOx requirements. Additionally, die 
memoranda of July 22,1992, entitled "Guidelines 
for State Implementation Plans (SIP) Submittals 
Due November 15,1992," and a September 16, 
1992, entitled **Correction of State Implementation 
Plan Submittals Table,” from Deputy Assistant 
Administrator Michael Shapiro nnnroming the SIP 
submittals due November 15,1992, also outline the

II. Committal SIPs
As noted above, Section 110(k)(4) of 

the Act allows USEPA to accept a 
commitment from States to adopt 
portions of ¡SIPs rather than the SIP 
itself. For example, USEPA may, in 
certain cases, accept a commitment from 
States to adopt NOx RACT rules rather 
than the NOx RACT rule itself. The NOx 
Supplement and the memoranda of July
22,1992, and September 16,1992, from 
Deputy Assistant Administrator Michael 
Shapiro concerning the SIP submittals 
due November 15,1992, and file 
memorandum dated February 2,1993, 
from G. T. Helms, Chief, Ozone/Carbon 
Monoxide Programs Branch, outline 
USEPA’s criteria for acceptability of 
committal SIPs for the NOx RACT rules. 
These criteria are:

1. A description of the reason for the 
committal SIP versus a full SIP 
submittal.

2. Documentation that credible 
photochemical grid modeling is not 
available or did not consider the afreets 
of NOx reductions.

3. Identification of resources to 
complete such modeling.

4. A schedule outlining the 
milestones that have been and will be 
achieved toward completion of NOx 
RACT rules. The schedule must include 
a date for final submittal of rules to 
USEPA. The date for submitting the 
final rules to USEPA must be no later 
than twelve months after USEPA’s final 
approval of the committal SIP.
HI. State's Committal SIP

On December 14,1992, USEPA 
received a revision request (letter dated 
December 9,1992) to the ozone portion 
of Ohio's SIP, submitted by the OEPA. 
This revision consisted of a  
commitment for the adoption of rules 
for the application of RACT for major 
stationary sources of NOx in the 
Cincinnati-Hamilton interstate moderate 
ozone nonattainment area by November
15,1994. The Ohio portion of the 
interstate area includes the counties of 
Butler, Warren, Hamilton and Clermont 
Sources that emit (or have the potential 
to emit) 100 tons per year (or more) of 
NOx in these counties will be affected 
by the NOx RACT rules.

The USEPA is proposing to approve 
this commitment because it meets the 
requirements of Section 110(k)(4) of the 
Act and conforms to the policy in the 
NOx Supplement and the memoranda 
from Deputy Assistant Adm inistrator 
Michael Shapiro of July 22,1992, and 
September 16,1992, and the February 2,

general requirements for conditional approval 
actions, as well as USEPA's criteria for acceptability 
of committal SIPs for the NOx RACT rules.

1993, memorandum from G.T. Helms 
(cited above), concerning the SIP 
submittals due November 15,1992. A 
detailed analysis of the submittal can be 
found in a May 25,1993, Region 5, 
technical support document
1. Procedural Background "

The Act requires States to observe 
certain procedural requirements in 
developing implementation plans and 
plan revisions for submission to USEPA. 
Section 110(a)(2) of the Act provides 
that each implementation plan 
submitted by a State must be adopted 
after reasonable notice and public 
hearing.* Section 110(1) of the Act 
similarly provides that each revision to 
an implementation plan submitted by a 
State under the Act must be adopted by 
such State after reasonable notice and 
public hearing. The State of Ohio held 
a public hearing on February 23,1993, 
on the commitment to adopt NOx RACT 
rules for the Cincinnati-Hamilton 
interstate moderate ozone 
nonattainment area.
2. RACT Im plem entation

States—including those for which 
USEPA approves a commitment to 
adopt a NOx RACT rule—are expected 
to require final installation of the actual 
NOx controls by May 31,1995, for 
sources for which installation by that 
date is practicable. The NOx 
Supplement contains a detailed 
discussion of USEPA's interpretation of 
the RACT requirement.
IV. Implications of Today's Action

The USEPA is proposing to approve a 
commitment by die State of Ohio for the 
adoption of NOx RACT rule(s) as a SIP 
revision submitted to USEPA for the 
Cincinnati-Hamilton interstate moderate 
ozone nonattainment area in Ohio on 
December 14,1992. Section 110(k)(4) of 
the Act provides that where USEPA 
takes final action to approve a 
commitment to submit a SIP or portion 
of a SIP, the State must fulfill that 
commitment (i.e., submit the required 
SIP or portion thereof) within one year 
following USEPA approval. If the State 
does not fulfill its commitment by 
submitting the SIP or revision to USEPA 
within that year, the Act requires that 
the SIP be disapproved. If USEPA 
disapproves the SIP for failing to meet 
the commitment, there are several 
additional consequences. As provided 
under Section 179(a) of the Act, if  the 
State of Ohio fail« to correct the 
defideneyfies] that isfare] the subject of

« Also Section 172(c)(7) of the Act requires that 
plan provisions for notuttainment areas meet the 
applicable provisions of Section 110(a)(2).
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the disapproval within 18 months after 
a final SEP disapproval, USEPA is 
required to impose either the highway 
funding sanction or the requirement to 
provide two-to-one new source review 
offsets. If the State has not corrected its 
deficiency [ies} within 8  months 
thereafter, USEPA must impose the 
second sanction. Any sanction USEPA 
imposes must remain in place until 
USEPA determines that the State has 
come into compliance. If USEPA 
ultimately disapproves all or part o f the 
SIP submittal for the Cincinnati- 
Hamilton interstate moderate ozone 
nonattainment area and the State of 
Ohio fails to correct the deficiency 
within 18 months of such disapproval, 
USEPA anticipates that the first 
sanction it would impose would be the 
two-to-one offset requirement. Any final 
disapproval would also trigger die 
requirement for USEPA to impose a 
Federal implementation plan as 
provided under Section llQfcXl) of the 
Act.
V. Proposed Rule

USEPA is proposing to approve a SIP 
revision to the ozone portion of the 
Ohio SIP for a commitment to adopt 
RACT rules for major stationary sources 
of NO» in the Cinannatidiamiitan 
interstate moderate ozone 
nonattainment area. The Ohio portion of 
this area includes the counties of 
Hamilton, Butler, Warren and Clermont.

Nothing in tins action should be 
construe as permitting* allowing or 
establishing a precedent for any future 
request for revisit»* to any SIP, USEPA 
shall consider each request for revision 
to the SIP in light of specific technical, 
economic, mid environmental factors 
and in relation to relevant statutory and 
regulatory requirements.

This action 1ms been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19,1989 (54 FR 2214-2225). On 
January 9,1989, the Office of 
Management and Budget (OMB) waived 
Table 2 and 3  SIP revisions (54 FR 2222) 
from the requirements of Section 3 of 
Executive Order 12291 for a period of 
two years. USEPA has submitted a 
request for a permanent waiver forTable 
2 and 3 SIP revisions. OMB has agreed 
to continue die temporary waiver until 
such time ae it rales on USEPA*»
request.

Under the Regulatory Ffoxfbiiity Act,
5 U.S.C. 699 et seq., USEPA roust 
prepare a regulatory flexibility analysis 
assessing die impact of any proposed or 
final rale on small entities; 5  U.S.C. 693 
and 694. Alternatively, USEPA may 
certify that the rule will not have &

significant economic impact on a 
substantial number of small entities. 
Small entities include small businesses* 
small not-for-profit enterprises, and 
government entities with jurisdiction 
over populations of less than 50,000.

SEP approvals under Section 110 and. 
Subchapter I, Part D of the Act do nut 
create any new requirements, but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the Federal SIP-approval does 
not impose any new requirements, I 
certify that it does not have a significant 
impact on affected small entities, 
Moreover, due to the nature of the 
Federal-State relationship under the 
Act, preparation of a regulatory 
flexibility analysis would constitute 
Federal inquiry into the economic  
reasonableness of state action. The Act 
forbids USEPA to base its actions 
concerning SIPS on such grounds.
Union E lectric Co. v. U S. EJ*.A ., 427 
U.S. 246, 256-66 (S.Q. 1976); 42 U.S.C. 
7410(a)(2).

Public comments are solicited on the 
requested SIP revision and on USEPA’s 
proposal to approve. Public comments 
received by October 21,1993, will be 
considered in the development of 
USEPA’s final rulemaking action.
List of Subjects in 49 CFR Port 52

Air pollution control, Hydrocarbons, 
Intergovernmental relations, Nitrogen 
oxides, Ozone, Reporting and 
recordkeeping requirements. Volatile 
organic compounds.

Authority: 42. U.S.C. 7461-7671%
Dated: September 3,1993.

David A Ullrich,
Acting for Regional Administrator.
[FR Doc. 93-22990 Filed 9-20-93; 8:45 am} 
BILLING CODE 6660-SS-RT

40 CFR Parte 52 and 81
[C018-1-5523; FRL-4733-1J

Clean Air Act Approved and 
Promulgation of P M -tO  
Implementation PSanfor Colorado; 
Designation of Areas for A ir Quality 
Planning Purposes

AGENCY: U S . Environmental Protection 
Agency (EPA).
ACTION: Notice of proposed ru le m a k in g .

SUMMARY: In tins action, the EPA 
proposes full approval of the State 
implementation plan (SIP) submitted by 
the State of Colorado far the purpose of 
bringing about the attainment of the 
national ambient air qualify standards 
(MAAQS) for particulate matter with an 
aerodynamic diameter less than or equal

to a nominal 19 micrometers (PM-1Q). 
The SIP was submitted by the State on 
April 9 ,1992 to satisfy certain federal 
requirements foe an approval*!« 
nonattainment area PM-10 SIP for 
Canon City, Coloradb.

In addition, EPA is proposing to 
amend the nonattainment area boundary 
for the Canon City nonattainment area 
to include the suburbs of Canon City. 
The revised boundary is based on 
information submitted with the SIP 
which provided a SIP equivalent 
demonstration showing that the revised 
boundary more accurately represents 
the Canon City airshed.
DATES: Comments on tins proposed 
action must be received in writing by 
October 21,1993.
ADDRESSES: Written comments should 
be addressed tot Vicki Stamper, 8ART— 
AP, Environmental Protection Agency,. 
Region VIH, 999 18th Street, suite 500, 
Denver, Colorado 80202—2466,

Copies of the State’s submittal and 
other information are available foe 
inspection during normal business 
hours at the following locations:
Air Programs Branch, Environmental 

Protection Agency, Region VIH, 999 
* 18th Street, Suite 500, Denver, 

Colorado 80202-2405.
Air Pollution Control Division, Colorado 

Department of Health, 4300 Cherry 
Creek Drive South, Denver, Colorado 
80222—1530.

FOR FURTHER INFORMATION CONTACT: 
Vicki Stamper, 8ART-AP, 
Environmental Protection Agency, 
Region VIH, 999 18th Street, Suite 500, 
Denver, Colorado 80202-2466, (303) 
293-1765,
SUPPLEMENTARY INFORMATION:

L Background
Canon City, Colorado was designated 

nonattainment fin PM-IO and classified 
as moderate under sections 107(d)(4)(B) 
and 188(a) of the Clean Air Act (Act) 
upon enactment of the Clean Air Act 
Amendments of 1990.* (See156 FR 
56694, November 6,1991.) The air 
qualify planning requirements for 
moderate PM-IO nonattainment areas 
are set out in subparts 1 and 4 of Title 
I of the Act. The EPA has issued a 
'"‘General Preamble’* describing EPA’s 
preliminary views on how EPA intends 
to review SIPS and SIP revisions 
Submitted under Title I of the Act, 
including those State submittals 
containing moderate PM-10

i The 1990 Amendments to the Clean Air Act 
aadftsfyrifkaiit changes to the A ct See Pub. 1» Mai 
101-549,104 Stat 2390. Reference* herein mm to 
the Clean Air Act, as amended ("the Act"}. The 
dean Air Act £» codified, aa amended, is. th»U.S. 
Code at 42 U.S.C 7401, et. tea.
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nonattainment area SEP requirements 
(see generally 57 FR 13498 (April 16, 
1992) and 57 FR 18070 (April 28,
1992)). Because EPA is describing its 
interpretations here only in broad terms, 
the reader should refer to the General 
Preamble for a more detailed discussion 
of the interpretations of Title I advanced 
in today’s proposal and the supporting 
rationale. In today’s rulemaking action 
on the Colorado moderate PM-10 SIP 
for the Canon City PM-10 
nonattainment area, EPA is proposing to 
apply its interpretations taking into 
consideration the specific factual issues 
presented. Thus, EPA will consider any 
timely submitted comments before 
taking final action on today’s proposal.

Those states containing initial 
moderate PM-10 nonattainment areas 
were required to submit, among other 
things, the following provisions by 
November 15,1991:

1. Provisions to assure that reasonably 
available control measures (RACM) . 
(including such reductions in emissions 
from existing sources in the area as may 
be obtained through the adoption, at a 
minimum, of reasonably available 
control technology—RACT) shall be 
implemented no later than December 
10,1993;

2. Either a demonstration (including 
air quality modeling) that the plan will 
provide for attainment as expeditiously 
as practicable but no later than 
December 31,1994 or a demonstration 
that attainment by that date is 
impracticable;

3. Quantitative milestones which are 
to be achieved every 3 years and which 
demonstrate reasonable further progress 
(RFP) toward attainment by December 
31,1994; and

4. Provisions to assure that the control 
requirements applicable to major 
stationary sources of PM-10 also apply 
to major stationary sources of PM-10 
precursors except where the 
Administrator determines that such 
sources do not contribute significantly 
to PM-10 levels which exceed the 
NAAQS in the area. See sections 172(c), 
188, and 189 of the Act.

Some provisions are due at a later 
date. States with initial moderate PM- 
10 nonattainment areas were required to 
submit a permit program for the 
construction and operation of new and 
modified major stationary sources of 
PM-10 by June 30,1992 (see section 
189(a)). Such States also must submit 
contingency measures by November 15, 
1993 which become effective without 
further action by the State or EPA, upon 
a determination by EPA that the area 
has failed to achieve RFP or to attain the 
PM-10 NAAQS by the applicable

statutory deadline. See section 172(c)(9) 
and 57 FR 13543-13544.
II. Today’s Action

Section 110(k) of the Act sets out 
provisions governing EPA’s review of 
SIP submittals (see 57 FR 13565-13566). 
In today’s action, EPA is proposing to 
grant approval of the Canon City plan 
revision which was due to EPA on 
November 15,1991 and submitted by 
the State on April 9,1992. EPA believes 
the attainment plan for Canon City 
meets all of the applicable requirements 
of the Act.

In addition, EPA is proposing to 
amend the nonattainment area boundary 
for the Canon City nonattainment area 
to include the suburbs of Canon City. 
The revised boundary is based on 
information submitted with the SEP 
which provided a SIP equivalent 
demonstration showing that the revised 
boundary more accurately represents 
the Canon City airshed.

Since the Canon City PM-10 SEP was 
not submitted by November 15,1991 as 
required by section 189(a)(2)(A) of the 
Act, EPA made a finding pursuant to 
section 179 of the Act that the State 
failed to submit the SIP and notified the 
Governor in a letter dated December 16, 
1991. See 57 FR 19906 (May 8,1992). 
After the Canon City PM-10 SIP was 
submitted on April 9,1992, EPA found 
the submittal to be complete pursuant to 
section 110(k)(l) of the Act and notified 
the Governor accordingly in a letter 
dated June 25,1992. This completeness 
determination corrected the State’s 
deficiency and, therefore, terminated 
the 18-month sanctions clock under 
section 179 of the Act.
A. Analysis o f  State Submission
1. Procedural Background

The Act requires States to observe 
certain procedural requirements in 
developing implementation plans and 
plan revisions for submission to EPA. 
Section 110(a)(2) of the Act provides 
that each implementation plan 
submitted by a State must be adopted 
after reasonable notice and public 
hearing.2 Section 110(1) of the Act 
similarly provides that each revision to 
an implementation plan submitted by a 
State under the Act must be adopted by 
such State after reasonable notice and 
public hearing.

The EPA also must determine 
whether a submittal is complete and 
therefore warrants further EPA review 
and action (see section 110(k)(l) and 57 
FR 13565). The EPA’s completeness

2 Also section 172(c)(7) of the Act requires that 
plan provisions for nonattainment areas meet the 
applicable provisions of section 110(a)(2).

criteria for SIP submittals are set out at 
40 CFR part 51, appendix V (1992). The 
EPA attempts to make completeness 
determinations within 60 days of 
receiving a submission. However, a 
submittal is deemed complete by 
operation of law if a completeness 
determination is not made by EPA 6 
months after receipt of the submission.

The State of Colorado held a public 
hearing on December 19,1991 to 
entertain public comment on the 
implementation plan for Canon City. 
The plan for Canon City was 
subsequently adopted by the State and 
submitted by the Governor by letter 
dated April 9,1992 as a proposed 
revision to the SIP. EPA received the 
submittal on April 20,1992.

The SIP revision was reviewed by 
EPA to determine completeness shortly 
after its submittal, in accordance with 
the completeness the criteria set out at 
40 CFR part 51, appendix V. The 
submittal was found to be complete, and 
a letter dated June 25,1992 was 
forwarded to the Governor indicating 
the completeness of the submittal and 
the next steps to be taken in the review 
process. In today’s action, EPA proposes 
to approve the State of Colorado’s PM- 
10 SIP submittal for Canon City and 
invites public comment on the action.
2. Accurate Emissions Inventory

Section 172(c)(3) of the Act requires 
that nonattainment plan provisions 
include a comprehensive, accurate, 
current inventory of actual emissions 
from all sources of relevant pollutants in 
the nonattainment area. The emissions 
inventory should also include a 
comprehensive, accurate, and current 
inventory of allowable emissions in the 
area. Because the submission of such 
inventories is a necessary adjunct to an 
area’s attainment demonstration (or 
demonstration that the area cannot 
practicably attain), the emissions 
inventories must be received with the 
submission (see 57 FR 13539).

The State of Colorado submitted a 
winter season emissions inventory for 
the base year of 1990. A winter season 
emissions inventory was calculated 
because the highest PM-10 
concentrations generally occur in the 
winter season in Canon City. The base 
year inventory identified area sources as 
the primary cause of high PM-10 
concentrations, wliich contributed 95% 
of the total emissions, with re-entrained 
road dust from paved and unpaved 
roads contribution 85%, residential 
wood burning contributing 8%, and 
tailpipe emissions and coal burning 
stoves contributing 2%. The remaining 
5% of PM-10 emissions was due to 
minor point sources.
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The EPA Is proposing to approve the 
emissions inventory because it generally 
appears to be accurate and 
comprehensive, and provides a 
sufficient basis for determining the 
adequacy of the attainment 
demonstration for this area consistent 
with the requirements of sections 
172(c)(3) and llOfaXzXK) of die Act» 
For further details see the Technical -  
Support Document (TSD).
3. RACM (Including RACT)

As noted, the initial moderate PM- 1 0  
nonattainment areas must submit 
provisions to assure that RACM 
(including RACT) are implemented no 
later than December 10,1993 (see 
sections 172(e)(1) and ISOiaHlKC))- The 
Genera) Preamble contains a detailed 
discussion of EPA’s interpretation of the 
RACM (including RACT) requirement 
(see 57 F R 13539-13545 and 13560- 
13561).

The Canon City area was designated 
nansttstnment by operation of law 
pursuant to section 107(d)(4)(B) of the 
Act because it was a former FM-10 
Group I area of concern-. This Group Z 
status was based on the statistical 
predication of an area’s probability of 
violating the PM -10 NAAQS (Group I 
areas had the strongest likelihood of 
violating, the PM-10 NAAQS). (See 52 
FR 24534, July 1,1987; 52 FR 29385, 
August 7,1987; and 55 F R 45800, 
October 30,1990 for further 
information.) The Canon City area, in 
fact, has had only one exceedance in 
1988 of the 24-hour PM-10 standard, 
which was associated with high winds 
and blowing dust. No violations of the 
PM-10 24-hour standard or the PM-10 
annual standard were ever recorded in 
Canon City, in addition, based cm die 
1990 Census results, little to no growth 
is expected in the Canon City 
nooattamment area. The Canon City 
area is already in attainment of the PM— 
10 MAAQS, and the projected ambient 
concentrations for the attainment year erf 
1994 demonstrate that the area will 
remain to  attainment of toe PM-10 
NAAQS.

RACM (including RACT) does not 
require the adoption of potentially 
available control measures where, for 
example, such measures would not 
expedite attainment erf the PM-10 
NAAQS and, therefore, are not ' 
"reasonably” available. 57 FR 13543. As 
indicated, no violations of the PM-10 
NAAQS have been monitored to Canon

3 The EPA. issued guidance on PM-10 emissions 
inventories prior to the enactment of the Clean Air 
Act Amendments in die form of the 1987 PM-1Q 
SIP Development Guideline The guidance provided 
in this document appears to be consistent with the 
revised A ct

City,, and EPA believes that the area is 
currently in attainment. The adoption 
and Implementation of potentially 
available control measures would not, 
in this particular circumstance, expedite 
attainment. Thus, in this somewhat 
unique situation where EPA believes the 
area currently meets toe PM-1Q NAAQS 
without toe adoption of potentially 
available control measures, it would be 
unreasonable to nevertheless require 
such measures.

Although toe State did not adopt 
control measures for toe Canon City 
nonattainment area, there are several 
control measures that already apply in 
toe Canon City area. First, Canon City 
has adopted Resolution No. 9, which is 
a voluntary street sanding and street 
sweeping control measure to reduce 
emissions from re-entrained road dust. 
Although the State has not adopted 
these control measures as part of the 
SIP, the SIP radicates that these control 
measures have been, and will continue 
to be, implemented in toe Canon City 
nonattainment area, hi addition, 
Colorado Regulation No. 4, which 
applies State-wide, requires new wood 
stoves to meet the emission 
requirements of EPA’s Standards of 
Performance for New Residential Wood 
Heaters in 40 CFR 60.532(b). Lastly, 
Colorado Regulation No. 3, which also 
applies State-wide, regulates the 
construction and modification of new 
stationary sources of PM-10.4 A more 
detailed discussion of these measures 
can be found in the TSD. These 
measures will help to reduce emissions 
from new stationary source growth and 
residential wood combustion, as well as 
from re-entnnned road dust

EPA has reviewed toe State’s 
explanation that toe implementation erf 
potentially available control measures 
are not "reasonably” required for 
attainment and maintenance erf the PM- 
10 NAAQS in Canon City and, therefore, 
that RACM (including RACT) does not 
require such control measures. EPA 
believes that the Canon City 
nonattaimnent area is currently in 
attainment of the PM-10 NAAQS 
without toe adoption of potentially 
available control measures.
Accordingly, EPA is proposing to 
approve toe Canon City nonattainment 
plan as meeting the requirements of

4 The State icrapiired by tfcssnoBderf Clean Air 
Act to adopt a  revised new source roview permit 
program for the construction and operation of new 
and modified stationary sources. See section 
186(a)(1)(A). This SIP revision, which was 
submitted by the State on January 15,1993, was due 
independent of the November 15,1991 moderate 
PM-10 nonattainment ana SB* requhenteati 
addressed in today's action aed wiU be addressed 
in a separate notice. See section 189Ca)(2)(AJ of the 
Ac*.

RACM. (including RACT), However,
EPA is not proposing action on the 
voluntary street sanding and sweeping 
measure adopted; by Canon City because 
these measures, are voluntary and 
because the State did not include these 
control requirements in the SIP. In 
addition, EPA is  not proposing action 
on Regulations No. 3 and 4 because EPA 
has previously approved these 
regulations in separate notices (see the 
TSD for further information).
4. Demonstration

As noted, the initial moderate PM-10 
nonattamment areas must submit a 
demonstration (including air qualify 
modeling] showing that the plan will 
provide for attainment as expeditiously 
as practicable but no later than 
December 31,1994 (see section 
189(a)(1)(B) of the Act). Alternatively, 
the State must show that attainment by 
December 31,1994 is impracticable.

EPA policy specifies that the 
preferred approach for estimating toe air 
quality impacts of emissions o f PM-10 
is to use receptor modeling in 
combination with dispersion modeling. 
However, on July 5,1990, EPA issued 
guidance provi tong that, in certain 
situations, it may be more appropriate to 
rely on a receptor mode! demonstration 
alone as the basis for the attainment 
demonstration (see July 5,1990 memo 
to Regional Air Branch Chiefs from 
Robert D. Bauman, Chief of SQz/ 
Particulate Matter Programs Branch and 
Joseph Tikvsrt, Chief of Source Receptor 
Analysis Branch). Canon City met the 
criteria discussed In the July 5,1990 
memo to justify using receptor modeling 
alone and had originally planned to use 
this approach In its attainment 
demonstration. However, after further 
review, the State determined that toe 
chemical mass balance (CMB) analysis 
used in receptor modeling would not be 
appropriate in Canon City because of 
the high concentration of geologic 
material on toe PM-10 filters, which is 
difficult to differentiate from the quartz 
filters used for PM-10 sampling, and 
because there were very few high 
concentration filters to analyze (only 
two concentrations above 100 
micrograras/cubic met®’ (pg/m3) have 
been measured in Canon City since PM- 
10 monitoring began in 1987). Thus, the 
State decided to base its attainment 
demonstration on simple emissions 
rollback modeling, which involves 
using the ratio of toe design day 
ambient concentration of 93 jxg/m3 to 
the design day emissions and projecting 
future concentrations. While EPA does 
not agree with the rationale provided by 
the State for using emissions rollback 
modeling, EPA nevertheless does
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believe that emissions rollback 
modeling is adequate in this 
application. Although there is a notable 
degree of uncertainty in using emissions 
rollback modeling in a demonstration of 
attainment, the PM -10 ambient 
concentrations in Canon City measured 
during the last three years are so far 
below the PM -10 NAAQS that an 
adequate margin of safety is provided. 
Thus, EPA believes emissions rollback 
modeling is appropriate in this case.

As noted, EPA believes that the Canon 
City area is currently in attainment of 
the PM-10 NAAQS. Further, the 
attainment demonstration indicates that 
the NAAQS for PM-10 will be attained 
in 1994 in the Canon City area and 
maintained in future years. The 24-hour 
PM-10 NAAQS is 150 pg/m3, and the 
standard is attained when the expected 
number of days per calendar year with 
a 24-hour average concentration above 
150 |ig/m3 is equal to or less than one 
(see 40 CFR 50.6). The annual PM-10 
NAAQS is 50 pg/m3, and the standard 
is attained when the expected annual 
arithmetic mean concentration is less 
than or equal to 50 pg/m3 [id.]. The 
demonstration predicted that the 24- 
hour design concentration in the 
attainment year of 1994 will be 104 pg/ 
m3, thus demonstrating attainment of 
the 24-hour PM-10 NAAQS. The 
demonstration also showed that the 
PM-10 NAAQS will be maintained in 
future years by predicting a 24-hour 
design concentration in 1997 of 106 pg/ 
m3. Since no violations of the a n n u a l 
PM-10 NAAQS have been monitored in 
the Canon City area and since the 
attainment demonstration in the Canon 
City PM—10 SIP clearly shows 
attainment and maintenance of the 24- 
hour PM—10 NAAQS, it is reasonable 
and adequate to assume that protection 

^of the 24-hour standard will be 
sufficient to protect the annual standard 
as well. For a more detailed description 
of the attainment demonstration, see the 
TSD accompanying this notice.
5. PM-10 Precursors

The control requirements which are 
applicable to major stationary sources of 
PM-10 also apply to major stationary 
sources of PM-10 precursors, unless 
EPA determines such sources do not 
contribute significantly to PM-lO levels 
in excess of the NAAQS in that area (see 
section 189(e) of the Act).

In Canon City, there has only been 
one monitored exceedance of the 24- 
hour PM-10 NAAQS, and the analysis 
of the air quality and emissions data for 
the Canon City nonattainment area ^  
indicates that the high PM-10 
concentrations are generally attributable 
to particulate matter emissions from

area sources, mainly re-entrained road 
dust and residential wood combustion. 
In addition, the emissions inventory for 
this area did not reveal any major 
stationary sources of PM—10 precursors. 
Consequently, EPA is proposing to find 
that major stationary sources of 
precursors of PM-10 do not contribute 
significantly to PM-10 levels in excess 
of the NAAQS. If finalized, fins f in d in g  
would exclude these major stationary 
sources from the applicability of PM-10 
nonattainment area control 
requirements. Further discussion of the 
analyses and supporting rationale for 
EPA’s proposed finding are contained in 
the TSD accompanying tins notice. Note 
that while EPA is making a general 
finding for this area, today’s f in d in g  is 
based on the current character of the 
area including, for example, the existing 
mix of sources in the area. It is possible, 
therefore, that future growth could 
change the significance of precursors in 
the area. The EPA intends to issue 
future guidance addressing such 
potential changes in the significance of 
precursor emissions in an area.
6. Quantitative Milestones and 
Reasonable Further Progress

The PM -10 nonattainment area plan 
revisions demonstrating attainment 
must contain quantitative milestones 
which are to be achieved every 3 years 
until the area is redesignated attainment 
and which demonstrate RFP, as defined 
in section 171(1), toward attainment by 
December 31,1994 (see section 189(c) of 
the Act). RFP is defined in section 
171(1) as such annual incremental 
reductions in emissions of the relevant 
air pollutant as are required by Part D 
or may reasonably be required by the 
Administrator for the purpose of 
ensuring attainment of the applicable 
NAAQS by the applicable date.

In implementing the quantitative 
milestone and RFP provisions for this 
initial moderate area, EPA has reviewed 
the attainment demonstration for the 
area to determine the nature of any 
milestones necessary to ensure timely 
attainment and whether a n n u a l 
incremental reductions should be 
required in order to ensure attainment 
of the PM—10 NAAQS by December 31, 
1994 (see section 171(1)). Because the 
Canon City area is already 
demonstrating attainment of the PM-10 
NAAQS, no further reductions are 
necessary. Therefore, in this special 
circumstance, EPA believes the Canon 
City PM-10 SIP satisfies the quantitative 
milestone and RFP requirement.
7. Enforceability Issues

All measures and other elements in 
the SIP must be enforceable by the State

and EPA (see sections 172(c)(6), 
110(a)(2)(A) and 57 F R 13556). The EPA 
criteria addressing the enforceability of 
SIPs and SIP revisions were stated in a 
September 23,1987 memorandum (with 
attachments) from J. Craig Potter, 
Assistant Administrator for Air and 
Radiation, et al. (see 57 FR 13541). 
Nonattainment area plan provisions 
must also contain a program that 
provides for enforcement of the control 
measures and other elements in the SIP 
(see section 110(a)(2)(C)).

The specific control measures 
contained in the SIP are addressed 
above under section 3 entitled “RACM 
(including RACT).” The State has not 
adopted any additional particulate 
matter control measures for the Canon 
City nonattainment area because the 
area demonstrates attainment and 
maintenance of the PM-10 NAAQS 
without the adoption of additional 
control measures. Thus, it was 
determined that potentially available 
control measures were n ot4’reasonably” 
available and that RACM (including 
RACT) did not require the adoption of 
such measures in this case. However, as 
discussed in section 3 above, there are 
State-wide regulations that will impact 
the emissions of PM-10 in the Canon 
City nonattainment area. These 
regulations include Colorado Regulation 
No. 4, which requires all wood stoves 
sold after July 1,1991 to meet the 
emission requirements of EPA's 
Standards of Performance for New 
Residential Wood Heaters in 40 CFR 
60.532(b), and Colorado Regulation No. 
3, which requires construction permits 
for new or modified stationary sources. 
EPA has previously reviewed Colorado 
Regulations No. 3 and 4 at the time 
these regulations were approved by SPA 
as part of the SIP, and it was determined 
that these regulations met the 
enforceability criteria of the September 
23,1987 Potter Memorandum (see the 
TSD for information on EPA approvals 
of these regulations).

The State of Colorado has a program 
that will ensure that the measures 
contained in the SIP are adequately 
enforced. The Colorado Air Pollution 
Control Division (APCD) has the 
authority to implement and enforce all 
emission limitations and control 
measures adopted by the State, 
including the requirements of any 
emission control regulations, the SIP, 
and any permit. The APCD has the 
authority to impose cavil penalties of up 
to $15,000 per day per violation, as well 
as criminal penalties. Thus, EPA 
believes the State has adequate 
enforcement capabilities to ensure 
compliance with the Canon City PM-10 
SIP and the State-wide regulations. The
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TSD contains further information on the 
State-wide regulations, enforceability 
requirements, and a discussion of the 
personnel and funding intended to 
support effective implementation of the 
control measures.
8. Contingency Measures

As provided in section 172(c)(9) of the 
Act, all moderate nonattainment area 
SEPs that demonstrate attainment must 
include contingency measures. See 
generally 57 F R 13510-13512 and 
13543-13544. These measures must be 
submitted by November 15,1993 for the 
initial moderate nonattainment areas. 
Contingency measures should consist of 
other available measures that are not 
part of the area’s control strategy. These 
measures must take effect without 
further action by the State or EPA, upon 
a determination by EPA that the area 
has failed to make RFP or attain the 
PM-10 NAAQS by die applicable 
statutory deadline. The Canon City SIP 
did not include any contingency 
measures. However, as noted, the States 
are not required to submit the 
contingency measures required in 
section 172(e)(9), until November 15, 
1993 (see 57 FR 13543 (April 16,1992)). 
Consequently, Colorado will have until 
November IS, 1993 to submit 
contingency measures for the Canon 
City ncmattainment area.
9. Revisions to the Nonattainment Area 
Boundary

The Cuntm City nonattainment area 
boundary as codified on November 6, 
1991 (59 FR 56736) is currently defined 
as the city limits of Canon City in 40 
CFR 81.306. However, on June 20,1991, 
the Stale adopted a more inclusive 
boundary for the Canon City PM-10 
nonattainment area, which included the 
city limits and the suburbs of Canon 
City (excluding the nearby towns of 
Florence and Williamsburg). This 
revised boundary was submitted with 
the Canon City PM-10. SIP in April of
1992. The SIP provided a demonstration 
showing that the revised boundary 
represented the reasonable Canon City 
airshed by considering the local 
topography, meteorology, and land use 
practices.

The information available at the time 
that the Canon City PMio nonattainment 
area was promulgated cUd not indicate 
that the boundary should include the 
surrounding suburban areas. However, 
the subsequent information presented in 
the SIP persuasively demonstrated that 
the revised nonattainment area 
boundary submitted with the SIP more 
accurately represents the Canon City 
airshed. (See, e.g., 57 FR 56762,56763 
(November 30,1992).) Therefore,

pursuant to section 110(k)(6) of the Act, 
EPA is proposing to correct its error by 
expanding the Canon City PMio 
nonattainment area boundary in 40 CFR 
81.306 to indude the surrounding 
suburban area of Canon City (excluding 
the cities of Florence and 
Williamsburg). The proposed legal 
definition of the revised Canon City 
nonattainment area is as follows:

Township 18S~—Range TOW, All of sections 
21, 22, 27 ,28,33, and 34; the El/2, NENW, 
NESW, SENW, SESW quarters of sections 20, 
29, 32; and the Wl/2 of sections 23, 26, and 
35;

Township 19S—Range TOW, All of sections 
3 ,4 , 9 ,10; El/2, NENW, NESW, SENW,
SESW quarters of sections 5 and 8; Wl/2 of 
sections 2 and 11.

EPA is proposing to replace the 
boundary description currently in 40 
CFR 81.306 with this revised boundary.
rtf. Implications of Today’s Action

The EPA is proposing to approve the 
plan revision submitted to ETA for the 
Canon City nonattainment area on April 
9,1992. Among other things, the State 
of Colorado has adequately 
demonstrated that the Canon City 
moderate PM-10 nonattainment area 
will attain the PM-10 NAAQS by 
December 31,1994.

As noted, additional submittals for 
the initial moderate PM-10 
nonattainment areas are due at later 
dates. The EPA will determine the 
adequacy of any such submittal as 
appropriate.

EPA is also proposing to amend the 
nonattainment area boundary for the 
Canon City nonattainment area to 
include the suburbs of Canon City, 
excluding the neaiby towns of Florence 
and Williamsburg.
IV. Request for Public Comments

The EPA is requesting comments on 
all aspects of today’s proposal. As 
indicated at the outset of this notice, 
EPA will consider any comments 
received by October 21,1993.
V. Executive Order (EO) 12291

The OMB has exempted this rule from 
. the requirements of section 3 of EO 

12291.
VI. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C, 600 et seq ., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule on small entities. 5 U.S.C 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include «mall businesses, small not-for-
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profit enterprises, and government 
entities with jurisdiction oyer 
populations of less than 50,000.

SIP approvals under section 110 and 
subchapter I, part D of the Act do not 
create any new requirements, but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the federal SIP-approval does 
not impose any new requirements, I 
certify that it does not have a significant 
impact on small entities affected. 
Moreover, due to the nature of the 
federal-state relationship under the Act, 
preparation of a regulatory flexibility 
analysis would constitute federal 
inquiry into the economic 
reasonableness of state action. The Act 
forbids EPA to base its actions 
concerning SIPs on such grounds.
Union E lectric Co. v. U.S. E.P.A., 427 
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C. 
7410(a)(2).
List of Subjects 
40 CFR Part 52

Air pollution control, Environmental 
protection, Hydrocarbons, 
Intergovernmental relations, Nitrogen 
dioxide, Particulate matter, Reporting 
and recordkeeping requirements, Sulfur 
dioxide, Volatile organic compounds.
40 CFR Part 81

Air pollution control, National parks, 
Wilderness areas.

Authority: 42 U.S.C. 7401-7671q.
Dated: July 26,1993.

Robert L. Duprey,
Acting Regional Administrator.
[FR Doc. 93-23065 Filed 9-20-93; 8:45 am] 
BILLING CODE 6MO-50-P

GENERAL SERVICES 
ADMINISTRATION

41 CFR Parts 201-20 and 201-39

Amendment of FIRMR Provisions To  
Clarify Requirements for Delegations 
of Procurement Authority and To  
Clarify Requirements for Justifications 
for Other Than Full and Open 
Competition When Using GSA 
Nonmandatory Schedule Contracts

AGENCY: Information Resources 
Management Service, GSA.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to 
amend the Federal Information 
Resources Management Regulation 
(FIRMR) provisions regarding 
delegations of procurement authority 
(DPAs) for acquisitions issuèd under the 
Small Business Administration’s
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(SBA’s) 8(a) Program, and justifications 
for other than full and open competition 
when using the General Services 
Administration's (GSA’s) nonmandatory 
schedule contracts. The purposes of the 
amendment are to clarify that the 
FIRMR DPA thresholds apply to 
acquisitions of Federal information 
processing (FIP) resources through 
SBA’s 8(a) Program, and to clarify when 
a justification for other than full and 
open competition is needed when using 
GSA’s nonmandatory schedule contracts 
for FIP resources. These revisions are 
intended to remove the confusion about 
DPA and nonmandatory schedule 
procedures and will facilitate the 
acquisition of FIP requirements.
OATES: Comments are due: October 21, 
1993.
ADDRESSES: Comments may be mailed to 
GSA/KMR, 18th and F  Streets, NW., 
room 3224, Washington, DC 20405,
Attn: Anne Horth, or delivered to that 
address between 8 a.m. and 4:30 p.m. 
FOR FURTHER INFORMATION CONTACT:
Anne Horth, GSA, Regulations Analysis 
Division (KMR), Office of Information 
Resources Management Policy, 18th and 
F Streets, NW., room 3224, Washington, 
DC 20405, telephone FTS or commercial 
(202) 501-0960 (v) or (202) 501-0657 
(tdd).
SUPPLEMENTARY INFORMATION: Questions 
have arisen regarding some of the 
FIRMR procedures when agencies use 
SBA’s 8(a) Program or the GSA 
nonmandatory schedule programs for 
FIP acquisitions. Although these are two 
separate programs involving different 
procedures, die clarifications are being 
combined and published in one 
proposed rule.

(1) The first area of concern involves 
obtaining DPAs for acquisitions 
conducted under SBA’s 8(a) Program. 
Confusion exists due to the feet that 
agencies must comply with two 
different statutes when using this 
alternative. In addition, SB A rules (13 
CFR Parts 124,311) that apply when an 
indefinite delivery—indefinite quantity 
(EDIQ) contract is involved differ from 
FIRMR rules governing DPAs.

The Business Opportunity 
Development Reform Act of 1988 (Pub.
L. 100-656), which amended section 
8(a) of the Small Business Act (15 U.S.C. 
637(a)), established competitive 
thresholds for acquisitions conducted 
under SBA’s 8(a) Program. These 
thresholds are $5,000,000 for 
acquisitions falling within the 
manufacturing coda and $3,000,000 for 
other requirements. Public Law 100-656 
was implemented in subpart 19.8 of the 
Federal Acquisition Regulation (FAR). 
The Brooks Act (40 U.S.C. 759) vested

in the Administrator of General Services 
the authority and responsibility to 
provide for the economic and efficient 
acquisition of FIP resources. The 
Administrator redelegates this authority 
to Federal agencies through a regulatory 
delegation, a specific agency delegation, 
or a specific acquisition delegation. 
Regulatory delegation thresholds are 
established in the FIRMR. The current 
DPA regulatory threshold is $2,500,000 
($250,000 for a specific make and model 
specification or a requirement available 
from only one responsible source) for 
each type of FIP resource, including all 
optional quantities and periods over the 
life of the contract. The fact that the 
DPA regulatory thresholds differ from 
the competitive thresholds established 
by SB A causes confusion.

In addition, the SBA regulations allow 
an agency to use the minimum amount 
guaranteed in an 8(a) IDIQ contract as 
the basis for determining whether a 
requirement will be competed. This 
differs from the basis used for 
computing an amount at which a DPA 
is required (the total estimated amount 
of each type of FIP resource, including 
all option quantities and option 
periods). Because of the differences in 
the FAR, SBA, and FIRMR rules 
governing 8(a) acquisitions, questions 
have arisen as to when a specific 
acquisition delegation is required when 
using SBA’s 8(a) Program.

When an agency acquires FTP 
resources, it normally must conduct an 
analysis of alternatives to compare and 
evaluate the various alternatives for 
satisfying its requirements. The agency 
may consider use of the 8(a) Program as 
an alternative. The fact that an agency 
elects the 8(a) Program as the alternative 
for satisfying its needs does not obviate 
the requirement to obtain a DPA if  the 
value of any one type of resource 
(including all optional quantities and 
periods) exceeds the FIRMR thresholds 
or the specific agency delegation, if 
higher or lower than the FIRMR 
regulatory threshold. The controlling 
factor in deciding if a specific 
acquisition DPA is required for an 8(a) 
acquisition for FIP resources is not 
whether or not it will be completed 
under the 8(a) program, but, rather, the 
manner in which the requiring office 
specifies its requirement and the extent 
to which a specification is restricted. A 
specific acquisition DPA is required for 
acquisitions that exceed the lower 
FIRMR regulatory delegation (currently 
$250,000) or a specific agency 
delegation for (i) a requirement 
specified in such a manner that it can 
only be satisfied with a specific make 
and model, or (ii) a requirement that is

available from only one responsible 
source.

For all other requirements, the higher 
FIRMR DPA threshold (currently 
$2,500,000) or any specific agency 
delegation applies, notwithstanding that 
the 8(a) competitive thresholds are 
higher than the regulatory delegation 
levels and an agency may process a FIP 
requirement above the regulatory 
delegation on a sole source basis.

It is noted that a requirement that is 
available from only one responsible 
source may not mean the same thing as 
a “sole source” procurement under the 
8(a) program where a requirement that 
may be available from more than one 
source may be obtained without 
competition. With respect to the lower 
$250,000 delegation threshold, this 
would involve a situation where the 
requirement would only be available 
from the 8(a) firm. Usually in such a 
case, the procurement would be 
processed as a traditional sole source 
requirement rather than an 8(a) set 
aside.

The proposed rule will clarify that the 
need for DPAs is based on a 
combination of basic and optional 
periods and quantities for all 
acquisitions, including 8(a) IDIQ 
solicitations/contracts.

(2) The second area of concern 
involves the use of GSA’s 
nonmandatory schedule contracts. 
Questions have arisen regarding the 
competitiveness of an acquisition when 
the CBD notice of intent to place an 
order against a GSA nonmandatory 
schedule contract cites a specific make 
and model or a single vendor. FIRMR 
subpart 201-39.6 contains policy on 
competition requirements, including 
specifications for specific make and 
model. Because the FAR contains 
coverage on justifications where 
supplies or services are available from 
only one responsible source, the FIRMR 
does not address such requirements. It 
has become necessary, however, to 
clarify the justification requirements as 
they relate to nonmandatory schedule 
acquisitions.

When an agency uses the 
nonmandatory schedule contracts, the 
acquisition is considered to be 
competitive if FIRMR procedures are 
followed. If these procedures are 
followed, an agency will consider 
various schedule contracts Iot satisfying 
its requirements. After consideration of 
a reasonable number of sources, one 
source is selected and, if the 
requirement is above $50,000, a CBD 
notice of intent to place an order is 
published that cites a specific make and 
model and a single schedule source. 
Publishing a specific make and model or
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a schedule contractor may not mean that 
only one make and model or one source 
was considered, which would require a 
justification.

The controlling factor in determining 
if a justification for other than full and 
open competition is required when 
using the GSA nonmandatory schedules 
for FIP resources is the type of 
specification that is used to describe the 
needed resources. A justification is 
required in the following situations: (1)
If the specification is stated in such a 
manner that only a specific make and 
model can meet the requirement, 
notwithstanding that several sources 
may be able to provide the resources, or
(2) if the requirement is one that is 
available from only one responsible 
source.

The proposed rule will extend FIRMR 
coverage on justifications to situations 
where a requirement is available from 
only one responsible source and a 
nonmandatory schedule contract will be 
used, and will clarify when 
justifications are needed.

(3) Explanation of the proposed 
changes are provided below:

(a) Subsection 201-20.305-1 is 
amended to clarify that, 
notwithstanding tne different FAR 
levels for obtaining competition, and 
differing SBA regulations when an EDIQ 
contract is used, if an agency elects to 
use the SBA 8(a) Program to acquire FIP 
resources, the FIRMR thresholds and 
policies apply for obtaining DPAs from 
GSA.

(b) Subpart 201-39.6 is amended to 
clarify FIRMR procedures that a 
justification for other than full and open 
competition is required when the 
specification used for acquiring 
resources can be satisfied only by (i) a 
specific make and model, or (ii) a 
requirement that is available form only 
one responsible source. The justification 
is not required unless the specifications 
have been limited in this manner, 
notwithstanding that a CBD notice of 
intent to place an order against a GSA 
nonmandatory contract cites a particular 
make and model and a single schedule 
source.

(c) Subpart 201-39.8 is being 
amended by adding requirements for 
justifications for a specific make and 
model or a requirement available from 
only one responsible source when using 
a nonmandatory schedule.

(4) GSA has determined that this rule 
is not a major rule for the purposes of 
Executive Order 12291 of February 17, 
1981. GSA decisions are based on 
adequate information concerning the 
need for, and the consequences of the 
rule. This rule is written to ensure 
maximum benefits to Federal agencies.

This Govemmentwide regulation will 
have little or no net cost effect on 
society. It is certified that this rule will 
not have a significant economic impact 
upon a substantial number of small 
entities under the Regulatory Flexibility 
Act of 1980 (5 U.S.C. 601 et seq.).

(5) The Paperwork Reduction Act 
does not apply because the proposed 
changes to die FIRMR do not impose 
recordkeeping information collection 
requirements or collection of 
information from offerors, contractors, 
or members of the public which require 
the approval of OMB under 44 U.S.C. 
3501 et seq.
List of Subjects in 4 1 CFR Parts 201-20 
and 201-39

Archives and records, Computer 
technology, Telecommunications, 
Government procurement, Property 
management, Records management, 
Federal information processing 
resources activities.

PART 201-20— ACQUISITION

1. The authority .citation for part 201- 
20 continues to read as follows:

Authority: 40 U.S.C 486(c) and 751(f).
2. Section 201-20.305-1 is amended 

by adding a new paragraph (d) as 
follows
§201-20.305-1 Regulatory delegations.
* * * . * *

(d) (1) When an agency elects to use 
the Small Business Administration’s 
8(a) Program to acquire FIP resources, 
the FIRMR rules and procedures for 
obtaining DPAs must be followed as for 
other acquisitions. The agency must 
obtain a specific acquisition DPA for 
requirements that exceed the lower 
FIRMR regulatory delegation in § 201- 
20.305-l(a)(l) or a specific agency 
delegation for—

(1) a requirement specified in such a 
manner that it can only be satisfied with 
a specific make and model, or

Ui) a requirement that is available 
from only one responsible source:

(2) For all other FIP requirements to 
be satisfied through SBA’s 8(a) program, 
a specific acquisition DPA is required if 
the amount of a requirement is above 
the higher DPA threshold in § 201- 
20.305(a)(1) or a specific agency 
delegation, whether issued as an 8(a) 
sole source or competitive procurement. 
These procedures must be followed, 
notwithstanding that the 8(a) 
competitive thresholds are higher than 
the FIRMR regulatory delegation 
thresholds and an agency has authority 
under the 8(a) program to process 
requirements above the regulatory 
delegation thresholds on a sole source

basis. FIRMR DPA levels apply to 8(a) 
acquisitions for FIP resources whose 
dollar value, including all optional 
quantities and optional periods, exceeds 
the FIRMR DPA regulatory delegation 
thresholds or a higher or lower specific 
agency delegation.

PART 201-39— ACQUISITION OF 
FEDERAL INFORMATION 
PROCESSING (H P ) RESOURCES BY 
CONTRACTING

3. The authority citation for part 201- 
39 continues to read as follows:

Authority: 40 U.S.C. 486(c) and 751(f).
4. Section 201-39.600 is amended by 

deleting “and” at the end of paragraph
(a), adding “and” at the end of (b), and 
adding a new paragraph (c) to read:

§201-39.600 Scope of subpart
* * A A *

(c) The acquisition of FIP resources 
available from only one responsible 
source.

5. Sections 201-39.603, 201-39.603- 
1, and 201-39.603-2 are added to read:

§201-39.603 Requirements available from 
only one responsible source.

§201-39.603-1 Policy.
An acquisition for a requirement that 

is available from only one responsible 
source must be justified and approved 
in accordance with FAR 6.303 and 
6.304.
§201-39.603-2 Exception.

Section 201-39.603-1 does not apply 
when an order for FIP resources is 
placed against a GSA nonmandatory 
schedule contract and—

(a) The statement of work or 
requirements documentation prepared 
by the technical and requirements 
personnel does not limit the 
requirement to one that is available from 
only one responsible source, 
notwithstanding the fact that when the 
synopsis appears in the CBD and the 
order is placed, a single schedule source 
is cited, and

(b) The procedures of § 201-39.803 
regarding use of GSA nonmandatory 
schedule contracts are followed.

6. Section 201-39.803{a)(l) is revised 
to read:

§201-39.803-3 Procedures.
(a) * * *
(1) Justify any restrictive requirement 

(e.g., an “all or none” requirement, a 
requirement for “only new” equipment,' 
a requirement for a “specific make and 
model”, or a requirement available from 
only one responsible source); and 
* * * * *
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Dated: July 9,1993,
Fred L. Sims,
Acting Assistant Commissioner for Federal 
Information Resources Management.
[FR Doc. 93-22977 Filed 9-20-93; 6:45 am] 
BILLING CODE 8820-25-M

DEPARTMENT O F HEALTH AND 
HUMAN SERVICES

Office of Inspector General

42 CFR Part 1001

RIN 0991-AA66

Health Care Programs: Fraud and 
Abuse; Additional Safe Harbor 
Provisions Under the OIG Anti- 
Klckback Statute

AGENCY: Office of Inspector General, 
HHS.
ACTION: Proposed rule.

SUMMARY: This proposed regulation is 
designed to set forth an expanded listing 
of safe harbor provisions as authorised 
under section 14 of the Medicare and 
Medicaid Patient and Program 
Protection Act'of 1987. This new listing 
of proposed safe harbors delineates 
additional payment and business 
practices under Medicare and State 
health care programs that would be 
protected from criminal prosecution or 
civil sanctions under the anti-kickback 
provisions of the statute.
DATES: To assure consideration, public 
comments must be mailed or delivered 
to the address provided below by 
November 22,1993. Comments are 
available for public inspection October 
5,1993.
ADDRESSES: Address comments in 
writing to: Office oflnspector General, 
Department of Health and Human 
Services, Attention: LRR-27-P, room 
5246, 330 Independence Avenue, SW.» 
Washington, DC 20201.

If you prefer, you may deliver your 
comments to room 5551,330 
Independence Avenue, SW.,
Washington, DC. In commenting, please 
refer to file code LRR—27—P. Comments 
will be available for public inspection in 
room 5551, 330 Independence Avenue, 
SW., Washington, DC on Monday 
through Friday of each week from 9 a.m. 
to 5 p.m., (202) 619-3270.
FOR FURTHER INFORMATION CONTACT:
Joel Schaer, Office of Inspector General; 
(202) 619-3270.
SUPPLEMENTARY INFORMATION:

I. Background 
Public Law  100-93

Section 14 of Public Law 100-93, the 
Medicare and Medicaid Patient and 
Program Protection Act of 1987, requires 
the promulgation of regulations 
specifying those payment and business 
practices which, although potentially 
capable of inducing referrals of business 
under the Medicare and State health 
care programs, would not be treated as 
criminal offenses under section 
1126B(b) of the Social Security Act (42 
U.S.G. 1320a-7b(b)) and would not 
serve as a basis for a program exclusion 
under section 1128(b)(7) of the Act (42 
U.S.C. 1320a-7(b)(7)).

Congress intended that the regulations 
setting forth various "safe harbors" 
would be evolving rules that would be 
periodically updated to reflect changing 
business practices and technologies in 
the health care industry. As evidenced 
in the House Committee Report 
accompanying Public Law 109-93, the 
Committee stated that it believed that 
periodic public input was necessary:

* * * to ensure that the regulations remain 
relevant in light of changes in health care 
delivery and payment and to ensure that 
published interpretations of the law are not 
impeding legitimate and beneficial activities. 
Accordingly, the Committee expects that the 
Secretary will formally re-evaluate the anti
kickback regulations on a periodic basis and, 
in doing so, will solicit public comments at 
the outset of the review process.
Initial P roposed Rulem aking

On January 23,1989, we published a 
notice of proposed rulemaking setting 
forth various business and payment 
practices that we proposed to exempt 
from the anti-kickback statute, and the 
rationale for their inclusion in a listing 
of "safe harbor" provisions (54 FR 
3088). The rulemaking proposed the 
establishment of safe harbors in ten 
broad areas: investment interests, space 
rental, equipment rental, personal 
services/management contracts, sales of 
practice, referral services, warranties, 
discounts, employees and group 
purchasing.

In response to the proposed 
rulemaking, we received over 750 
public comments that included both 
general and broad-reaching concerns 
regarding the impact of these 
regulations. The majority of the 
comments received specifically 
addressed the ten proposed safe harbors. 
A summary of these comments and our 
analysis and response to those concerns 
are set out in the preamble to the final 
regulation that was published in the 
Federal Register on July 29,1991 (56 FR 
35952); In addition, the public

comments contained several suggestions 
for the consideration and adoption of 
additional safe harbor provisions under 
42 CFR 1001.952. Set forth below are 
seven proposed new safe harbor 
provisions. We invite public comment 
on these new provisions.

We wish to emphasize that nothing in 
this proposed regulation changes 
reimbursement rules promulgated by 
the Health Care Financing 
Administration (HCFA) or a State health 
care program. If a provider chooses to 
engage in a particular course of conduct 
in order to comply with these safe 
harbor provisions, such action may very 
well have reimbursement implications; 
however, such reimbursement is 
governed exclusively by HCFA or Stole 
regulations, and not by this rulemaking.

m addition, because this is simply a 
notice of proposed rulemaking, 
compliance with either the terms of this 
proposed rule or standards discussed in 
this preamble does not provide safe 
harbor protection at the present time. 
The only way to protect behavior which 
implicates the anti-kickback statute is 
compliance with a safe harbor provision 
which has been published in final form.
n. Provisions of the Proposed Rule

Set forth below is a description of the 
additional payment practices that we 
are proposing to exempt under 
§ 1001.952 of our regulations and the 
rationale for their inclusion in this 
proposed rulemaking.
A. A dditional Investm ent Interests

We are proposing throe additional 
investment interest safe harbor 
provisions in § 1001.952(a) to protect 
payments to investors who engage in 
business with the entity in which they 
have invested.
1. Investment Interests in Rural Areas

We have been informed that many 
rural areas have particular problems that 
make it difficult for them to comply 
with the two 60-40 rules of the "small 
entity" investment interest safe harbor 
provision as currently set forth in 
§§ 1001.952(a)(2) (i) and (vi). The first 
60-40 rule, known as the "60-40 
investor rale," requires that no more 
than 40 percent of the investment 
interests of the entity be held by 
investors who are in a position to make 
or influence referrals to, furnish items or 
services to, or otherwise generate 
business for the entity. The second 6 0 - 
40 rule, known as the "60-40 revenue 
rale,” requires that no more than 40 
percent of the gross revenue of the 
entity may come from referrals or 
business otherwise generated from 
investors. Rural areas have an especially
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difficult time complying with these two 
standards in many cases because 
physicians may be the only source of 
capital, and they may have no 
alternative facility to which they can 
refer. _

Consequently, in a third investment 
interest safe harbor, § 1001.952(a)(3), we 
are proposing to eliminate these two 6 0 - 
40 rules for entities serving rural areas. 
This safe harbor would apply to entities 
located in rural areas as defined by the 
Office of Management and Budget and 
used by the Bureau of the Census. 
According to the 1991 Statistical 
Abstract of the United States, 22.5 
percent of the population in 1990 reside 
in such areas. We are soliciting 
comments on the appropriateness of this 
definition of a rural area, and we will 
consider comments on how the 
definition could be adapted to further 
the intent of this proposed safe harbor. 
We stress, however, that the method 
used for designating rural areas must 
ensure that this safe harbor only 
protects entities that truly serve a rural 
population. One alternative would be to 
adopt the definition of rural area found 
in 42 CFR 412.62(f)(l)(ii).

We are not proposing, however, to 
modify any of the other six standards in 
the small investment interest safe harbor 
for rural areas that are set forth in 
§§ 1001.952(a)(2) (ii)—(v), (vii), and 
(viii). These six standards provide 
fundamental assurances against abuse, 
and we have not been apprised of any 
particular difficulty that rural entities 
are experiencing with these other 
standards. Therefore, we are not 
requesting public comments regarding 
the applicability of these six standards 
to the proposed small investment 
interest safe harbor for rural areas.

In place of the 60-40 investor rule we 
are proposing a more flexible standard 
that will still assure that referring 
sources, physicians in particular, are not 
inappropriately selected as investors.
We are proposing to require the entity 
to make a bona fide offer of the 
investment interest to any individual or 
entity irrespective of whether such 
prospective investor is in a position to 
make or influence referrals to, furnish 
items or services to, or otherwise 
generate business for the entity. In other 
words, the entity may comply with this 
first standard by offering the 
opportunity for investment in a good 
faith, nondiscriminatory manner to any 
individuals or entities who are potential 
sources of capital.

Although we are eliminating the 6 0 - 
40 revenue rule, we remain concerned 
that a sham joint venture structure 
could be established that does not 
intend to serve the rural area in which

it is located. Consequently, we are 
proposing to incorporate a standard that 
would require that at least 85 percent of 
the dollar volume of the entity’s 
business in the previous fiscal year or 
previous 12 month period must be 
derived from the service of persons who 
reside in a rural area. In the case of an 
entity that has not yet been in business 
for 12 months, compliance with this 
standard will be determined by 
examining the composition of the 
entity’s business over the entire period 
of its existence.
2. Investment Interests in Ambulatory 
Surgical Centers

In a fourth investment interest safe 
harbor, § 1001.952(a)(4), we are 
proposing to protect payments to 
investors in ambulatory surgical centers 
(ASCs) who are surgeons who refer 
patients directly to the ASC and perform 
surgery themselves on these referred 
patients.

As stated in the preamble of the 
original set of safe harbor provisions 
published on July 29,1991 (56 FR 
35971):

A special situation may exist when a 
physician sees a patient in his or her office, 
makes a referral to an entity in which he or 
she has an ownership interest and performs 
the service for which the referral is made.
This concept is often referred to as an 
extension of the physician’s office 
practice. In the above situation, the 
physician-investor receives two 
payments: (1) the professional fee for 
furnishing the service, and (2) the profit 
distribution from the entity based on the 
program payment the entity receives 
that was generated from the referral. We 
do not consider the statute to b e . 
implicated by the first payment. 
However, we believe that the second 
payment is potentially covered by the 
statute.

As with any investment interest held 
by a potential referral source; the profit 
distribution provides some financial 
incentive to refer patients to the entity. 
To the extent this payment has the 
potential to induce physician-investors 
to overutilize the entity, no safa harbor 
protection is warranted.

In contrast, where these payments do 
not constitute a significant inducement 
to make referrals, they may merit safe 
harbor protection. Where the 
professional fee generated by a referral 
is substantially greater than the facility 
fee generated by the referral, we believe 
that the profit distribution payment 
(which results from the facility fee) does 
not constitute a significant improper 
inducement Only where a great 
disparity between the facility and

professional fees exists will the 
incremental increase in profit 
distribution from a referral be so small 
as to be inconsequential when 
compared to the corresponding 
professional fee. Therefore, we will only 
consider providing safe harbor 
protection to types of extensions Of 
practice that receive facility fees from 
referrals that are greatly disparate from 
the professional fee generated by the 
referral.

Because we believe that ASCs 
generally fit this criterion, we have 
proposed a safe harbor for certain 
investment interests in ASCs. When a 
patient is referred to an ASC for surgery, 
there is a great disparity between the 
surgeon’s professional fee and the ASC’s 
facility fee. Therefore, we propose to 
protect the payment of profit 
distributions from the ASC to investors 
where all investors in the ASC are 
surgeons in a position to refer to the 
ASC and perform services.

This proposed safe harbor applies 
only to ASCs certified under 42 CFR 
part 416. We are not proposing to 
protect ASCs located on the premises of 
a hospital that share their operating or 
recovery room space with the hospital 
for treatment of the hospital’s inpatients 
or outpatients.

This proposed fourth investment 
interest provision contains five 
standards. The first standard precludes 
an investor from being afforded better 
investment terms based on past or 
expected referrals or amount of services 
furnished to the entity. The second 
standard requires that a passive investor 
not be required to make referrals to the 
entity in order to continue as an 
investor. The third standard prohibits 
the entity or any investor from loaning 
funds to the investor for use in 
obtaining an investment interest. 
Standard four requires that payments 
not be based on referrals. Finally, the 
practitioner must agree to treat Medicare 
and Medicaid patients.

In contrast to the other investment 
interest safe harbors which seek to limit 
investment by individuals in a position 
to refer, this proposed ASC safe harbor 
only protects entities whose investment 
interests are held entirely by such 
individuals. With that distinction in 
mind, four of the five proposed 
standards have been adapted from those 
in the small entity safe harbor at 
§ 1001.952(a)(2). We believe these 
standards provide fundamental 
assurances against abuse; however, we 
are soliciting comments on the extent to 
which other standards are appropriate 
to safeguard against potential abuse.

Further, while this proposed safe 
harbor only applies to ASCs certified
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under 42 CFR part 416, we are also 
soliciting comments on whether this 
rationale is applicable to entities other 
than ASCs. Specifically, we are 
soliciting comments on what degree of 
disparity should exist between the 
professional fees and facility fees 
generated by referrals to a type of entity 
for that type of entity to receive safe 
harbor protection.

The rationale underlying this safe 
harbor does not extend to investment 
interests held by physicians who are not 
in a position to refer patients directly to 
the ASC and perform surgery. Such 
physicians do not receive a professional 
fee as a result of services performed by 
the entity. An example to illustrate the 
potential perils of protecting profit 
distributions to such investors would be 
where a non-surgeon physician investor 
may refer a patient to a surgeon-investor 
who may, in turn, refer the patient to 
the ASC where the surgeon-investor 
may perform the surgery. In this 
scenario, the non-surgeon investor 
would receive a return, through the 
ASC’s profit distribution, for the 
"indirect referral” of the patient. 
Because of the potential for improper 
inducement of referrals illustrated in 
this example, we do not think 
investment interests held by non
surgeon investors merit safe harbor 
protection.
3. Investment Interests in Group 
Practices Composed Exclusively of 
Active Investors

We are considering promulgating a 
fifth investment interest safe harbor to 
protect payments to investors in entities 
composed only of active investors in a 
group practice. Although there may be 
other types of joint ventures composed 
exclusively of active investors which 
should receive safe harbor protection, 
we do not propose to protect them at 
this time. Rather, we are presently 
soliciting comments on how to expand 
this limited safe harbor provision.

This fifth investment interest safe 
harbor, § 1001.952(a)(5), would protect 
the investment interests of members of 
group practices that meet two 
prerequisites and three standards. The 
two prerequisites are that all the 
investors must meet our definition of 
“active investor,” and all the investors 
must be physician members of a "group 
practice.”

We propose to adopt the definition of 
group practice contained in section 
1877(h)(4) of the Act (as added by 
section 6204(a) of the Omnibus Budget 
Reconciliation Act of 1989, Public Law 
101-239), which restricts physicians 
from making referrals for clinical 
laboratory services to entities with

which they have an ownership interest 
or other compensation arrangement.
This definition requires (a) physician 
members of the group to provide 
substantially the full range of their 
services through the shared use of office 
space, facilities, equipment and 
personnel; (b) substantially all of the 
services of the members to be provided 
through the group, billed through the 
group, with payments received as 
receipts of the group; and (c) overhead 
expenses and income of the group to be 
distributed in accordance with a 
predetermined formula. We intend 
principally to protect investors who are 
individuals who qualify as "physicians” 
under this definition. However, because 
our definition of investor includes 
entities as well as individuals, our 
definition of group practice permits 
physicians to invest as a professional 
corporation, but only to tne extent that 
the corporation is exclusively owned by 
the physicians. We are soliciting 
comments on the appropriateness of 
using this definition of "group practice” 
for the purposes of this safe harbor 
provision. One alternative would be to 
adopt the definition contained in the 
regulations implementing section 
1877(h)(4) of the Act when that 
regulation is published in final form 
(see 57 FR 8588, March 11,1992). 
Another alternative would be to use the 
definition currently set forth in 42 CFR 
417.100.

The three standards in this safe harbor 
are derived directly from the second 
investment interest safe harbor in 
§ 1001.952(a)(2). First, we are requiring 
that the terms of the investment interest 
not be preferentially given to certain 
physicians in the group practice based 
on their expected referrals. Second, the 
entity or another investor cannot loan or 
guarantee a loan to the investors to be 
used to obtain the investment interest. 
And third, the amount of return must be 
directly proportional to the capital 
invested. We are specifically inviting 
comments on the appropriateness of 
applying these standards to group 
practices. In particular, we are soliciting 
information in the types of 
compensation arrangements that exist 
within group practices, and the extent to 
which they create inappropriate 
incentives that distort the professional 
judgment of the members of the group.

We recognize that there may be other 
non-abusive joint ventures consisting 
exclusively of active investors. 
Typically, such entities are partnerships 
consisting of general partner investors. 
The general partners are involved in the 
day-to-day operation of the entity, and 
undertake personal liability. However, 
entities structured in this manner can

have a variety of different 
characteristics. For example, as 
discussed above, the entity can be a 
physicians group practice where all the 
physicians are general partners, or the 
entity can be a joint venture between 
two other entities, such as a hospital 
and durable medical equipment (DME) 
supplier or a DME manufacturer and a 
DME distributor. In addition, the entity 
may be a subchapter S corporation 
instead Of a partnership.

In view of the wide variety of types 
of entities that may warrant protection, 
and the varying degree of safeguards 
that may be warranted for different 
types, we are soliciting comments on 
whether we should protect other types 
of joint ventures composed exclusively 
of active investors, and the extent to 
which we should adopt the standards 
we have included in tne second 
investment interest safe harbor 
(§ 1001.952(a)(2)). Among the areas 
about which we are specifically 
soliciting comments are the varying 
degree of safeguards that are needed 
when the general partners are entities as 
opposed to individuals, the extent to 
which such a provision should apply in 
the context of a subchapter S 
corporation or other business structure, 
and the extent to which protection 
should be afforded to these entities 
when they have passive investors who 
are not in a position to make referrals.
B. Practitioner Recruitm ent

We are proposing a safe harbor 
provision for certain payments or 
benefits offered by rural hospitals and 
entities in their efforts to recruit 
physicians and other practitioners to 
join their staffs. It has come to our 
attention that hospitals located in rural 
areas have been encountering problems 
in helping to attract physicians needed 
by the community. With this proposed 
safe harbor we hope to address this 
problem without protecting 
arrangements designed to channel 
Medicare and Medicaid business to 
recruiting hospitals. We have proposed 
to limit the safe harbor to hospitals and 
other entities located in "rural areas” as 
that term is defined in the proposed 
investment interest safe harbor for 
entities located in rural areas. We are 
soliciting comments on alternative 
geographic criteria for protecting 
recruitment of physicians under this 
safe harbor. One example may be 
limiting the safe harbor to recruitment 
of practitioners by hospitals and entities 
located in areas which are health 
professional shortage areas for the 
practitioner’s specialty category.

We are proposing to protein 
recruitment activities aimed at only two
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types of health care providers: (1) A 
practitioner who will need to relocate to 
a new geographic area and start a new 
practipe, or (2) a new practitioner to 
assist him or her in starting a practice 
or specialty after completing an 
internship or residency program. Not 
covered within this safe narbor are 
arrangements between hospitals and 
physicians that are, in reality, payments 
to obtain the referrals of established 
practitioners who work at least in part 
at another hospital in the same area.

For the recruitment activity to be 
protected, we propose seven standards:
(1) the arrangement and its terms must 
be in writing; (2) if a practitioner is 
leaving an established practice, the 
physical location of the new primary 
place of practice must be not less than 
100 miles from the location of the 
established primary place of practice 
and at least 85 percent of the revenue of 
the new practice must be generated from 
new patients not previously seen by the 
practitioner at his or her former 
practice; (3) unless the practitioner’s 
new primary place of practice is 
designated as a health professional 
shortage area (HPSA) for the 
practitioner’s HPSA specialty category 
during the entire duration of the 
payments or benefits, the duration of the 
payments or benefits cannot exceed 3 
years; (4) the entity providing the 
benefits cannot condition the agreement 
on the practitioner’s referral of business 
to the entity; (5) the practitioner cannot 
be restricted from establishing staff 
privileges at another entity or referring 
business to another entity; (6) the entity 
cannpt vary, adjust or renegotiate the 
amount or value of benefits based on the 
volume of business the practitioner 
generates for the entity; and (7) the 
practitioner must treat medicare and 
medicaid patients. ^

Hospitals would not fall within this 
safe harbor if they use recruitment 
efforts as a means of offering 
compensation to physicians as 
inducements for referrals. Thus, we do 
not propose to protect subsidy payments 
beyond the 3-year period. However, 
after three years, hospitals may still 
engage in financial relationships with 
these physicians that qualify under 
othef safe harbor provisions, such as 
space rental, personal services/ 
management contracts, or the safe 
harbor proposed below on malpractice 
insurance.

The one exception to the 3-year limit 
on payments or benefits would be where 
the practitioner has been recruited to a 
HPSA. The designated shortage would 
have to be in the practitioner’s HPSA 
specialty category. In addition, in order 
to be exempted from the 3-year limit,

the area would have to be designated a 
HPSA during the duration of the 
relationship between the entity and the 
practitioner.

We are also soliciting comments on 
how to protect payments designed to 
retain physicians already practicing in 
an area that has been designated a HPSA 
for the physician’s specialty category.
C. O bstetrical M alpractice Insurance 
Subsidies

We are proposing a new safe harbor 
provision that would permit a hospital 
or other entity to pay all or part of the 
malpractice insurance premiums for 
practitioners engaging in obstetrical 
practice in primary care health 
professional shortage areas. For the 
purposes of this provision,
“practitioner” includes a “certified 
nurse-midwife” as defined in section 
1861(gg) of the Act. Seven standards 
would need to be met. The first five 
standards are adopted from concepts in 
the rural investment interest and 
practitioner recruitment safe harbor 
provisions proposed above. These 
standards require that: (1) the agreement 
must be set forth in writing; (2) at least 
85 percent of the practitioner’s 
obstetrical patients treated under the 
coverage o f the malpractice insurance 
reside in the shortage area or be a part 
of a designated shortage area 
population; (3) there is no requirement 
that the practitioner refer any level of 
patients to the entity; (4) there is no 
restriction placed on the practitioner 
from establishing staff privileges at, 
referring patients to, or otherwise 
generating business for other entities; 
and (5) the amount of the payment may 
not vary based on referrals made by the 
practitioner to the entity.

Two additional standards are also 
being proposed. The sixth standard 
attempts to assure access to Medicaid 
patients seeking obstetrical care by 
requiring the practitioner, as a condition 
of safe harbor protection, to treat such 
patients. Finally, the seventh standard 
requires bona fide insurance policies to 
assure that this provision is not used as 
a mechanism to disguise improper 
inducements to physicians or other 
practitioners. Such insurance policies 
are regulated under State law and are 
exempt from antitrust and Federal Trade 
Commission enforcement in accordance 
with 15 U.S.C. 1012.

Under this proposed safe harbor 
provision, entities would be permitted 
to limit the coverage of the malpractice 
insurance to services performed at that 
entity. Although we are concerned that 
such restrictive policies have the effect 
of limiting a practitioner’s professional 
mobility, we recognize that there are

important reasons for such restrictions. 
Often a hospital’s malpractice policy is 
limited to insure against misconduct on 
its premises. Although a hospital can 
provide reasonable assurances to its 
underwriter that it is overseeing the 
conduct of its medical staff, it has little 
ability to make any assurances of the 
conduct of its staff when they are 
working at other hospitals. Thus, the 
underwriter could be engaging in a 
much higher risk, and therefore might 
legitimately charge a much higher

iiremium, if it were to provide insurance 
or the hospital’s medical staff when it 

furnishes services off-site. Finally, we 
believe that any potential for 
influencing the practitioner’s choice of 
where to practice that may result from 
this standard is mitigated by other 
standards within this proposed 
provision that limit the ability of the 
entity to use malpractice subsidies to 
control the stream of referrals from that 
practitioner.

As we noted above, nothing in this 
proposed rule should be construed as 
authorizing Medicare payment to 
hospitals or other institutional providers 
for the cost they may incur for such 
malpractice insurance. Any allowable 
costs for such insurance is governed 
strictly by Medicare and Medicaid rules.

We recognize the narrowness of this 
safe harbor provision, which is limited 
to malpractice subsidies for obstetrical 
care in HPSAs. Although the 
malpractice problem affects many more 
practitioners than those we are 
proposing to protect here, we remain 
concerned that such subsidies may lead 
to inappropriate incentives and loyalties 
created by such incentives. However, 
we are soliciting comments on specific, 
narrowly drawn circumstances where 
this safe harbor provision could be 
expanded to help assure beneficiary 
access to services that may be 
significantly affected by the cost of 
malpractice insurance premiums. In 
addition, we are soliciting views 
regarding the feasibility of expanding 
this provision to protect malpractice 
insurance programs that are not 
regulated under State law, but which are 
operated directly by providers.
D. R eferral Agreem ents fo r  Specialty  
Services

We are proposing to protect 
arrangements under which an 
individual or entity agrees to refer a 
patient to another individual or entity 
for specialty services in return for an 
agreement on the part of the party 
receiving the referral to refer that patient 
back at a certain time or under certain 
circumstances. For example, a primary 
care physician and a specialist may
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agree that, when their patient reaches a 
particular stage of recovery, the primary 
care physician should resume treatment 
of the patient.

The first standard we are proposing 
clarifies what is meant by specialty 
services; that is, the service for which 
the referral is made may not be within 
the medical expertise of the referring 
individual or entity, but is within the 
special expertise of the other party 
receiving the referral. The second 
standard we are proposing prohibits any 
actual paym ent to be made between the 
parties for the referral. The third 
standard requires that the only exchange 
of value between the parties, with one 
exception to be discussed below, is die 
opportunity to obtain monetary 
remuneration directly from third-party 
payors or the patient, as compensation 
for his or her respective professional 
services. As the United States Court of 
Appeals for the First Circuit has 
recognized: “Giving a person an 
opportunity to earn money may well be 
an inducement to that person to channel 
potential Medicare payments toward a 
particular recipient.” United States v. 
Bay State A m bulance and H ospital 
Rental Service, Inc., 874 F.2d 20, 29 (1st 
Cir. 1989). Since the opportunity to 
generate a fee may constitute the 
requisite remuneration under the 
statute, generally speaking, we believe 
that the statute is implicated in many of 
these agreements. However, we also 
believe that these relationships benefit 
patients by assuring proper continuity 
of care or convenient access to a 
specialist in whom the primary care 
physician has confidence.

The one exception where we are 
proposing to permit remuneration 
between the parties is where both 
parties belong to the same group 
practice. Obviously in such situations 
revenues are shared between members 
of the group practice, and thus it 
appears that the referring physician 
receives remuneration ft» the referral. 
However, such financial benefits are an 
inherent part of belonging to a group 
practice, and therefore we are proposing 
to protect such remuneration.

As discussed in sections n.A.2. and B. 
above, we are concerned about 
potentially abusive combinations of 
physicians that are a “group practice” in 
name only. Consequently, we are 
proposing to use the same definition of 
group practice as we are proposing for 
the fourth investment interest safe 
harbor. This definition is the same 
definition of “group practice” as is 
contained in section 1877(h)(4) of the 
Act, as added by section 6204(a) of 
Public Law 101-239.

E. Cooperative H ospital Service 
Organizations

We are proposing to provide a new 
safe harbor provision for most 
cooperative hospital service 
organizations (CHSOs) that qualify 
under section 501(c)(3) of the Internal 
Revenue Code. Under this statute and 
the implementing regulation (26 CFR 
1.501(e)—1)), these organizations are 
formed by two or more tax exempt 
hospitals (known as “patron-hospitals”) 
to provide specifically enumerated 
services, such as purchasing, billing, 
and clinical services solely for the 
benefit of its patron-hospitals. In 
addition, these entities are required to 
distribute “all net earnings to patrons on 
the basis of services performed” (26 
U.S.C. 501(e)(2)).

Where a health care provider engages 
in an activity which is specifically 
required by another statutory provision 
and the provider is afforded no 
discretion in the manner of compliance, 
such a requirement is a valid defense to 
an alleged violation of the anti-kickback 
statute. However, where the health care 
provider is engaging in the activity to 
fulfill a general statutory obligation, but 
is afforded discretion in the manner of 
compliance, such a defense is not 
available because the provider’s choice 
in the method of compliance may be 
motivated by an intent to generate 
program-related business. With respect 
to the payments the CHSO makes to its 
patron-hospitals, we believe that the 
level of discretion given to these 
providers as to what payment formula to 
use warrants safe harbor protection. 
However, we specifically invite 
comments regarding the various types of 
payment formula (which comply with 
the Internal Revenue Service (IRS) rules) 
that are used, but some of which may 
be more abusive than others.

This proposed provision would 
protect payments from a patron-hospital 
to a CHSO to support the CHSO’s 
operational costs and those payments 
from a CHSO to a patron-hospital that 
are required under IRS rules. This 
proposed provision requires as a 
condition of protection that the CHSO 
must be wholly owned by its patron- 
hospitals. Such a condition protects 
against potentially abusive joint venture 
arrangements that are formed under the 
guise of CHSOs.

To the extent a CHSO acts as a group 
purchasing organization or a patron- 
nospital obtains discounts as a result of 
the CHSO’s activities, CHSOs and 
patron-hospitals must comply with the 
respective safe harbor provisions 
applicable to group purchasing

organizations and discounts to be fully 
protected.

We are soliciting comments on the 
extent to which we should expand this 
provision to protect other similar 
entities specifically organized and 
protected under Federal or State laws.
m . Solicitation of Comments for 
Modifying the Sale of Practice Safe 
Harbor

In addition to the proposed provisions 
discussed above, we are soliciting 
comments bn the desirability of 
modifying the existing sale of practice 
safe harbor set forth in § 1001.952(e) to 
accommodate transactions involving the 
rural hospital purchase of practice as 
part of a practitioner recruitment 
program.

Tne sale of practice safe harbor set 
forth in § 1001.952(e) does not protect a 
hospital purchasing the practice of a 
retiring physician. We have been 
informed that many rural hospitals, as 
part of their efforts to recruit 
practitioners, buy and “hold” the 
practice of a retiring physician, often 
using locum  tenens physicians until a 
new physician can be recruited to 
replace the retiring one. We are 
soliciting comments on the desirability 
of modifying the existing sale of practice 
safe harbor to permit such a practice 
where the recruitment program 
complies with any safe harbor we 
establish to protect practitioner 
recruitment.
IV. Regulatoiy Impact Statement

Executive Order 12291 requires us to 
prepare and publish an initial regulatory 
impact analysis for any proposed 
regulation that meets one of the 
Executive Order criteria for a - ‘major 
rule,” that is, that would be likely to 
result in (1) an annual effect on the 
economy of $100 million or more; (2) a 
major increase in costs or prices for 
consumers, individuals, industries, 
Federal, State, or local government 
agencies or geographic areas; or (3) 
significant adverse effects op 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. In addition, we generally 
prepare a regulatory flexibility analysis 
that is consistent with the Regulatory 
Flexibility Act (5 U.S.C. 601 through 
612), unless the Secretary certifies that 
a proposed regulation would not have a 
significant economic impact on a 
substantial number of small entities.

For the reasons set forth in the final 
rule published on July 29,1991 (56 FR 
35952), we have determined that a
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regulatory impact analysis is not 
required. Further we have determined, 
and the Secretary certifies, that this 
proposed rule would not have a 
significant economic impact on a 
number of small business entities. 
Therefore, we have not prepared a 
regulatory flexibility analysis.
V. Additional Information
Response to Comments

Because of the large number of * 
comments we normally receive on 
proposed regulations, we cannot 
acknowledge or respond to them 
individually. However, in preparing the 
final rule, we will consider all 
comments received timely and respond 
to the major issues in the preamble of 
that rule.
List of Subjects in 42 CFR Part 1001

Administrative practice and 
procedure, Fraud, Health facilities, 
Health professions, Medicaid, Medicare.
TITLE 42— -PUBLIC HEALTH

CHAPTER V— OFFICE OF INSPECTOR 
GENERAL-HEALTH CARE, DEPARTMENT 
OF HEALTH AND HUMAN SERVICES

42 CFR Chapter V, Part 1001 would be 
amended as set forth below:

PART 1001— PROGRAM IN T E G R IT Y - 
MEDICARE AND S TA TE  HEALTH 
CARE PROGRAMS

1. The authority citation for part 1001 
continues to read as follows:

Authority: 42 U.S.C. 1302,1320a-7, 
1320a-7b, 1395u(j), 1395u(k), 1395y(e), 
1395cc(b)(2)(D), (E) and (F), and 1395hh, and 
section 14 of Pub. L. 100-93.

2. Section 1001.952 would be 
amended by revising paragraph (a) 
introductory text, paragraph (a)(1) 
introductory text, paragraphs (a)(l)(v) 
and (a)(2)(viii); by adding paragraphs
(a)(3) through (a)(5); by revising 
paragraph (a) concluding text; and by 
adding paragraphs (n) through (q) to 
read as follows:

$1001.952 Exceptions. 
* * * * *

(a) Investm ent Interests. As used in 
section 1128B of the Act,
"remuneration” does not include any 
payment that is a return on an 
investment interest, such as a dividend 
or interest income, made to an investor 
as long as all of the applicable standards 
are met within one of the following five 
categories of entities:

(1) If, within the previous fiscal year 
or previous 12 month period, the entity 
possesses more than $50,000,000 in 
undepreciated net tangible assets (based 
on the net acquisition cost of purchasing

such assets from an unrelated entity) 
related to the furnishing of items and 
services, all of the following five 
standards must be met— 
* * * * *

(v) The amount of payment to an 
investor in return for the investment 
interest must be directly proportional to 
the amount of the capital investment of 
that investor.

(2) * * *
(viii) The amount of payment to an 

investor in return for the investment 
interest must be directly proportional to 
the amount of the capital investment 
(including the fair market value of any 
pre-operational services rendered) of 
that investor.

(3) If the entity possesses investment 
interests that are held by either active or 
passive investors and is located in a 
rural area, all of the following eight 
standards must be met—

(i) The entity must offer equal and 
bona fide opportunities to acquire 
investment interests to individuals or 
entities irrespective of whether such 
prospective investor is in a position to 
make or influence referrals to, furnish 
items or services to, or otherwise 
generate business for the entity.

(ii) The terms on which an investment 
interest is offered to a passive investor, 
if any, who is in a position to make or 
influence referrals to, furnish items or 
services to, or otherwise generate 
business for the entity must be no 
different from the terms offered to other 
passive investors.

(iii) The terms on which an 
investment interest is offered to an 
investor who is in a position to make or 
influence referrals to, furnish items or 
services to, or otherwise generate 
business for the entity must not be 
related to the previous or expected 
volume of referrals, items or services 
furnished, or the amount of business 
otherwise generated from that investor 
to the entity.

(iv) There is no requirement that a 
passive investor, if any, make referrals 
to, be in a position to make or influence 
referrals to, furnish items or services to, 
or otherwise generate business for the 
entity as a condition for remaining as an 
investor.

(v) The entity or any investor must 
not market or furnish the entity’s items 
or services (or those of another entity as 
part of a cross referral agreement) to 
passive investors differently than to 
non-investors.

(vi) At least 85 percent of the dollar 
volume of the entity’s business in the 
previous fiscal year or previous 12- 
month period must be derived from the 
service of persons who reside in a rural 
area.

(vii) The entity or any investor must 
not loan funds to or guarantee a loan for 
an investor who is in a position to make 
or influence referrals to, furnish items or 
services to, or otherwise generate 
business for the entity if the investor 
uses any part of such loan to obtain the 
investment interest.

(viii) The amount of payment to an 
investor in return for the investment 
interest must be directly proportional to 
the amount of the capital investment 
(including the fair market value of any 
pre-operational services rendered) of 
that investor.

(4) If the entity is a certified 
ambulatory surgical center (ASC) under 
part 416 of this title, whose operating 
and recovery room space is dedicated 
exclusively to the ASC (and not a part 
of a hospital), and all of the investors 
are surgeons who are in a position to 
refer patients directly to the entity and 
perform surgery on such referred 
patients, all of the following five 
standards must be met—

(i) The terms on which an investment 
interest is offered to an investor must 
not be related to the previous or 
expected volume of referrals, services 
furnished, or the amount of business 
otherwise generated from that investor 
to the entity.

(ii) There is no requirement that a 
passive investor, if any, make referrals 
to the entity as a condition for 
remaining as an investor.

(iii) The entity or any investor must 
not loan funds to or guarantee a loan for 
an investor if the investor uses any part 
of such loan to obtain the investment 
interest.

(iv) The amount of payment to an 
investor in return for the investment 
interest must be directly proportional to 
the amount of the capital investment 
(including the fair market value of any 
pre-operational services rendered) of 
that investor.

(v) The practitioner must agree to treat 
patients receiving medical benefits or 
assistance under title XVIII or XIX of the 
Act.

(5) If the entity possesses investment 
interests all of which are held by active 
investors and all of these investors are 
physician members of a group practice, 
all of the following three standards must 
be met—

(i) The terms on which an investment 
interest is offered to the investor must 
not be related to the previous or 
expected volume or referrals of 
business, items or services furnished, or 
the amount of business otherwise 
generated from that investor to the 
entity.

(ii) The entity or any investor must 
not loan funds to or guarantee a loan for
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the investor if the investor uses any part 
of such loan to obtain the investment 
interest.

(iii) The amount of payment to the 
investor in return for the investment 
interest must be directly proportional to 
the amount of the capital investment 
(including the fair market value of any 
pre-operational services rendered) of 
that investor.

For purposes of paragraph (a) of this 
section, the following terms apply. 
A ctive investor means an investor either 
who is responsible far the day-to-day 
management of the entity ana is a bona 
fide general partner in a partnership 
under the Uniform Partnership Act or 
who agrees in writing to undertake 
liability for the actions of the entity's 
agents acting within the scope of their 
agency. Group practice means a group 
of two or more physicians that meets the 
definition of group practice under 
section 1877(h)(4) of the Act. Investm ent 
interest means a security issued by an 
entity, and may include the following 
classes of investments: shares in a 
corporation, interests or units of a 
partnership, bonds, debentures, notes, 
or other debt instruments. Investor 
means an individual or entity either 
who directly holds an investment 
interest in an entity, or who holds such 
investment indirectly by, including but 
not limited to, such means as having a 
family member hold such investment 
interest or holding a legal or beneficial 
interest in another entity (such as a trust 
or holding company) that holds such 
investment interest. Passive investor 
means an investor who is not an active 
investor, such as a limited partner in a 
partnership under the Uniform 
Partnership Act, a shareholder in a 
corporation, or a holder of a debt 
security. Rural area  means any defined 
geographic area that is not a 
metropolitan area as defined by the 
Office of Management and Budget.
* * * • *

(n) Practitioner recruitm ent. As used 
in section 1128B of the Act, 
“remuneration” does not include any 
payment or exchange of anything of 
value by an entity located in rural areas 
(as defined in paragraph (a) of this 
section) in order to induce a practitioner 
who has been practicing within his or 
her current specialty for less than one 
year to establish staff privileges at the 
entity, or to induce any other 
practitioner to relocate his or her 
primary place of practice to the 
geographic area served by the entity, as 
long as all of the following seven 
standards are met—

(1) The arrangement is set forth in a 
written agreement that specifies the

benefits provided by the entity, the 
terms under which the benefits are to be 
provided, and the obligations of each 
party.

(2) If a practitioner is leaving an . 
established practice, the physical 
location of the new primary place of 
practice must be not less than 100 miles 
from the location of the established 
primary place of practice and at least 85 
percent of the revenues of the new 
practices must be generated from new 
patients not previously seen by the 
practitioner at his or her former 
practice.

(3) The benefits are provided by the 
entity for a period not in excess of 3 
years, and the terms of the agreement 
are not renegotiated during this 3 year 
period in any substantial aspect, unless 
the practitioner’s new primary place of 
practice is designated as a health 
professional shortage area (HPSA) for 
the practitioner's specialty category 
dining the entire duration of the 
relationship between the practitioner 
and the entity.

(4) There is no requirement that the 
practitioner make referrals to, be in a 
position to make or influence referrals 
to, or otherwise generate business for 
the entity as a condition for receiving 
the benefits.

(5) The practitioner is not restricted 
from establishing staff privileges at, 
referring any service to, or otherwise 
generating any business for any other 
entity of his or her choosing.

(6) The amount or value of the 
benefits provided by the entity may not 
vary (or be adjusted or renegotiated) in 
any manner based on the volume or 
value of any expected referrals to or 
business otherwise generated for the 
entity by the practitioner for which 
payment may be made in whole or in 
part under Medicare or a State health 
care program.

(7) The practitioner agrees to treat 
patients receiving medical benefits or 
assistance under title XVIII or XIX of the 
A ct

(0) O bstetrical m alpractice insurance 
subsidies. As used in section 1128B of 
the Act, “remuneration” does not 
include any payment made by a hospital 
or other entity to another entity that is 
providing malpractice insurance 
regulated by State law, where such 
payment is used to pay for some or all 
of the costs of malpractice insurance 
premiums for a practitioner who 
engages in obstetrical practice 
(including a certified nurse-midwife as 
defined in section 1861(gg) of the Act) 
in primary care HPSAs, as long as all of 
the following eight standards are met—

(1) The payment is made in 
accordance with a written agreement

between the entity paying the premiums 
and the practitioner, which sets out the 
payments to be made by the entity, and 
the terms under which the payments are 
to be provided.

(2) At least 85 percent of the 
practitioner’s obstetrical patients treated 
under the coverage of the malpractice 
insurance must either—

(i) Reside in an area designated by the 
Secretary under part 5 of this title as 
having a shortage of primary medical 
care manpower, or

(ii) Be part of a population group 
designated by the Secretary under part 
5 of this title as having a shortage of 
primary medical care manpower.

(3) There is no requirement that the 
practitioner make referrals to, be in a 
position to make or influence referrals 
to, or otherwise generate business for 
the entity as a condition for receiving 
the benefits.

(4) The practitioner is not restricted 
from establishing staff privileges at, 
referring any service to, or otherwise 
generating any business few any other 
entity of his or her choosing.

(5) The amount of payment may not 
vary based on the volume or value of 
any previous or expected referrals to or 
business otherwise generated for the 
entity by the practitioner for which 
payment may be made in whole or in 
part under Medicare or a State health 
care program.

(6) The practitioner agrees to treat 
obstetrical patients who receive medical 
assistance under title XIX of the Act.

(7) The insurance premium is 
calculated based on a bona fide 
assessment of the liability risk covered 
under the insurance policy.

(p) R eferral agreem ents fo r  specialty  
services. As used in section 1128B of the 
Act, “remuneration” does not include 
any exchange of value among „
individuals and entities where one party 
agrees to refer a patient to the other 
party for the provision of a specialty 
service payable in whole or in part 
under Medicare or a State health cere 
program in return for an agreement on 
the part of the other party to refer that 
patient back at a mutually agreed upon 
time or circumstance as long as the 
following three standards are met—

(1) The service for which the referral 
is made is not within the medical 
expertise of the referring individual or 
entity, but is within the special 
expertise of the other party receiving the 
referral.

(2) The parties receive no payment 
from each other for the referral.

(3) Unless both parties belong to the 
same group practice as defined in 
paragraph (a) of this section, the only 
exchange of value between die parties is
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the remuneration the parties receive 
directly from third-party payors or the 
patient compensating the parties for the 
services they each have furnished to the 
patient.

(q) C ooperative hospital service 
organizations. As used in section 1128B 
of the Act, “remuneration” does not 
include any payment made between a 
cooperative hospital service 
organization (CHSO) and its patron- 
hospital, both of which are described in 
section 501(e) of the Internal Revenue

Code of 1986 and are tax-exempt under 
section 501(c)(3) of the Internal Revenue 
Code, where the CHSO is wholly owned 
by two or more patron-hospitals, as long 
as all of the standards are met within 
either of the following two categories of 
payments—

(1) If the patron-hospital makes a 
payment to the CHSO, it must be for the 
purpose of paying for the bona fide 
operating expenses of the CHSO.

(2) If the CHSO makes a payment to 
the patron-hospital, it must be for the 
purpose of paying a distribution of net

earnings required to be made under 
section 501(e)(2) of the Internal Revenue 
Code of 1986.

Dated: February 17,1993.
B ryan B . M itchell, .
Principal Deputy Inspector General.

Approved: June 28,1993.
Donna E. Sh ala la ,
Secretary, Department of Health and Human 
Services.
[FR Doc. 93-22871 Filed 9-20-93; 8:45 ami 
BILLING C O D E 4150-04-M
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DEPARTMENT O F AGRICULTURE

Animal and Plant Health Inspection 
Service

[Docket No. 93-124-1]

Availability of Environmental 
Assessment and Finding of No 
Significant Impact

AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public 
that an environmental assessment and 
finding of no significant impact have 
been prepared by the Animal and Plant 
Health Inspection Service relative to the 
issuance of a permit to allow the field 
testing of genetically engineered 
organisms. The environmental 
assessment provides a basis for our 
conclusion that the field testing of the 
genetically engineered organisms will 
not present a risk of introducing or 
disseminating a plant pest and will not 
have a significant impact on the quality 
of the human environment. Based on its 
finding of no significant impact, the

Animal and Plant Health Inspection 
Service has determined that an 
environmental impact statement need 
not be prepared.
ADDRESSES: Copies of the environmental 
assessment ana finding of no significant 
impact are available for public 
inspection at USDA, room 1141, South 
Building, 14th Street and Independence 
Avenue SW., Washington, DC, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. Persons 
wishing to inspect those documents are 
encouraged to call ahead on (202) 690- 
2817 to facilitate entry into the reading 
room.
FOR FURTHER INFORMATION CONTACT: Dr. 
Arnold Foudin, Deputy Director, 
Biotechnology Permits, BBEP, APHIS, 
USDA, room 850, Federal Building,
6505 Belcrest Road, Hyattsville, MD 
20782, (301) 436—7612. For copies of the 
environmental assessment ana finding 
of no significant impact, write to Mr. 
Clayton Givens at the same address. 
Please refer to the permit numbers fisted 
below when ordering documents. 
SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 340 (referred 
to below as the regulations) regulate the 
introduction (importation, interstate 
movement, and release into the 
environment) of genetically engineered 
organisms and products that are plant 
pests or that there is reason to believe 
are plant pests (regulated articles). A 
permit must be obtained before a 
regulated article may be introduced into 
the United States. The regulations set 
forth the procedures for obtaining a

limited permit for the importation or 
interstate movement of a regulated 
article and for obtaining a permit for die 
release into the environment of a 
regulated article. The Animal and Plant 
Health Inspection Service (APHIS) has 
stated that it would prepare an 
environmental assessment and, when 
necessary, an environmental impact 
statement before issuing a permit for the 
release into the environment of a 
regulated article (see 52 FR 22906).

In the course of reviewing each permit 
application, APHIS assessed the impact 
on the environment that releasing the 
organisms under the conditions 
described in the permit application 
woiild have. APHIS has issued a permit 
for the field testing of the organisms 
fisted below after concluding that the 
organisms will not present a risk of 
plant pest introduction or dissemination 
and will not have a significant‘impact 
on the quality of the human 
environment. The environmental 
assessment and finding of no significant 
impact, which are based on data 
submitted by the applicant and on a 
review of other relevant literature, 
provide the public with documentation 
of APHIS’ review and analysis of the 
environmental impact associated with 
conducting the field tests.

The environmental assessment and 
finding of no significant impact have 
been prepared by APHIS relative to the 
issuance of a permit to allow the field 
testing of the following genetically 
engineered organisms:

Permit No. Permittee Date
issued Organisms Reid test 

location

93-167-01 ...................................................... ........... University of Hawaii, 
Manoa.

^fl_OK_QO Lettuce plants genetically 
engineered to express 
resistance to tomato 
spotted wilt virus.

Hawaii.

The environmental assessment and 
finding of no significant impact have 
been prepared in accordance with: (1) 
The National Environmental Policy Act 
of 1969 (NEPA)(42 U.S.C. 4321 etseq .),
(2) Regulations of the Council on 
Environmental Quality for 
Implementing the Procedural Provisions 
of NEPA (40 CFR parts 1500-1508), (3) 
USDA Regulations Implementing NEPA 
(7 CFR part lb), and (4) APHIS

Guidelines Implementing NEPA (44 FR 
50381-50384, August 28,1979, and 44 
FR 51272-51274, August 31,1979).

Done in Washington, DC, this 15th day of 
September 1993.
Lonnie J . King, '

Acting Administrator, Animal and Plant 
Health Inspection Service.
[FR Doc. 93-23048 Filed 9-20-93; 8:45 am]
BILLING CODE 3410-34-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting 
of the South Dakota Advisory 
Committee

Notice is hereby given, pursuant to 
the provisions of the rules and 
regulations of the U.S. Commission on 
Civil Rights, that a factfinding meeting 
of the South Dakota Advisory 
Committee will be held from 9 a.m. to
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I  p.m. on Friday, October 29,1993, at 
I the Hilton Inn, 445 Mt. Rushmore Road, 
Rapid City, South Dakota 57701. The 
purpose of the meeting is to receive 

I information on the subject of 
employment discrimination against 

I women in South Dakota.
Persons desiring additional 

I information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson Rae Burnette or 
William F. Muldrow, Director of the 
Rocky Mountain Regional Office, 303- 
866-1040 (TDD 303-866-1049). 
Hearing-impaired persons who will 
attend the meeting and require the 
services of a sign language interpreter 
should contact the Regional Office at 

(least five (5) working days before the 
I scheduled date of the meeting.

The meeting will be conducted 
I pursuant to the provisions of the rules 
[and regulations of the Commission.

Dated at Washington, DC, September 14, 
11993. -
I Carol-Lee Hurley,
I Chief, Regional Programs Coordination Unit 
[FR Doc. 93-22974 Filed 9-20-93; 8:45 am] 
«LUNG CODE 8335-01-P

DEPARTMENT OF COMMERCE

Agency Form Under Review by the 
[Office of Management and Budget

DOC has submitted to the Office of 
[Management and Budget (OMB) for 
[clearance the following proposal for 
[collection of information under the 
[provisions of the Paperwork Reduction 
[Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.
Title: Special Population Censuses. 
Form N um berfs): SC-19, SC-19AR. 
Agency A pproval Number:^0607-

Type o f  R equest: Revision of a 
[currently approved collection.

Burden: 25,417 hours.
Number o f  R espondents: 300,000.
Avg Hours Per R esponse: 5 minutes. 
Needs and Uses: The special census 

[program is a service offered and 
[performed contractually by the Census 
[Bureau for states, counties, and other 
[governmental units which require 
|current population data between 
[decennial censuses. Since many states 
[distribute funds based on current 
[population statistics, many local 
[jurisdictions use the special census data 
lo apply for state funds. The Census 
¡Bureau also uses special census data as 
i part of the Bureau’s local population 
estimates calculations. Additionally, we 

[are requesting clearance to use the 
|special census program to research the 
¡use of administrative records for the

2000 census. We will be collecting 
selected additional data from a sample 
of respondents in order to match this 
data with administrative records. The 
additional information pollected will be 
complete address, telephone number, 
complete date of birth, and social 
security number.

A ffected  Public: Individuals or 
households.

Frequency: As requested.
Respondent's Obligation: Voluntary.
OMB D esk O fficer: Maria Gonzalez, 

(202) 395—7313.
Copies of the above information 

collection proposal can be obtained by 
calling or writing Edward Michals, DOC 
Forms Clearance Officer, (202) 482- 
3271, Department of Commerce, room 
5312,14th and Constitution Avenue, 
NW, Washington, DC 20230.

» Written comments and 
recommendations for the proposed 
information collection should be sent to 
Maria Gonzalez, OMB Desk Officer, 
room 3208, New Executive Office 
Building, Washington, DC 20503.

Dated: September 15,1993.
Edw ard M ichals,
Departmental Forms Clearance Officer, Office 
o f Management and Organization.
[FR Doc. 93-23084 Filed 9-20-93; 8:45 am] 
BILUNG CODE 3510-07-F

International Trade Administration

[A-475-811 and A-588-831]

Initiation of Antidumping Duty 
Investigations: Grain-Oriented 
Electrical Steel From Italy and Japan

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: September 21,1993.
FOR FURTHER INFORMATION CONTACT: 
Edward Easton or Andrew McGilvray, 
Office of Antidumping Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230; telephone (202) 482-1777 
and 482-0108, respectively.
Initiations 
The Petition

On August 26,1993, we received a 
petition filed in proper form by 
Allegheny Ludlum Corporation, Armco, 
Inc., United Steelworkers of America, 
Butler Armco Independent Union, and 
Zanesville Armco Independent Union 
(petitioners) against Italy and by 
Allegheny Ludlum Corp. and United 
Steelworkers of America (petitioners)

against Japan. In accordance with 19 
CFR 353.12, petitioners allege that 
grain-oriented electrical steel from Italy 
and Japan is being, or is likely to be, 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Tariff Act of 1930, as amended 
(the Act), and that these imports are 
materially injuring, or threaten material 
injury to, a U.S. industry.

Petitioners state that they are the only 
U.S. producers of grain-oriented 
electrical steel, and that, therefore, they 
have standing to file the petition 
because they are interested parties as 
defined under section 771(9)(C) of the 
Act, and because the petition is being 
filed on behalf of the U.S. industry 
producing the product subject to these 
investigations. If any interested party, as 
described under paragraphs (C), (D), (E) 
or (F) of section 771(9) of the Act, 
wishes to register support for, or 
opposition to, the petitions, such party 
should file a written notification with 
the Assistant Secretary for Import 
Administration.
Scope o f Investigations

The product covered by these 
investigations is certain grain-oriented 
silicon electrical steel, which is a flat- 
rolled alloy steel product containing by 
weight at least 0.6 percent of silicon, not 
more than 0.08 percent of carbon, not 
more than 1.0 percent of aluminum, and 
no other element in an amount that 
would give the steel the characteristics 
of another alloy steel, of a thickness of 
no more than 0.560 millimeters, in coils 
of any width, or in straight lengths 
which are of a width measuring at least 
10 times the thickness, as currently 
classifiable in the Harmonized Tariff 
Schedule of the United States (HTS) 
under item numbers 7225.10.0030, 
7225.30.7000,7225.40.7000,
7225.50.8000, 7225.90.0000, 
7226.10.1030, 7226.10.5015, 
7226.10.5065, 7226.91.7000,
7226.91.8000, 7226.92.5000, 
7226.92.7050, 7226.92.8050,
7226.99.0000, 7228.30.8050, 
7228.60.6000, and 7229.90.1000. 
Although the HTS subheadings are 
provided for convenience and customs 
purposes, our written description of the 
scope of these proceedings are 
dispositive.
United States Price
Italy

Petitioners based United States Price 
(USP) on information obtained by a 
consultant. The consultant had 
furnished U.S. price quotes for subject 
merchandise delivered to the United 
States. Petitioners calculated USP by
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making deductions for ocean freight, 
marine insurance, U.S. duties, U.S. 
merchandise processing fees, and U.S. 
harbor maintenance fees.
Japan

Petitioners based USP on information 
obtained by a consultant. The 
consultant had furnished U.S. price 
quotes for subject merchandise FOB 
Japanese port. Petitioners calculated 
USP by making deductions for foreign 
inland freight and discounts and 
rebates.
Foreign M arket Value 
Italy

Petitioners claim that home market 
prices cannot be used as a basis for 
estimating foreign market value (FMV) 
because these prices are below the cost, 
of production of ILVA S.p.A., the 
company that allegedly exports all of 
the subject merchandise to the United 
States from Italy. Therefore, petitioners 
based FMV on constructed value, 
pursuant to Section 773(e)(1) of the Act. 
Petitioners obtained from consultants 
prices for the subject merchandise sold, 
or offered for sale, in Italy.

Hie quoted prices in Italy were ex
factory and net of applicable taxes. 
Petitioners then compared these prices 
to a cost-of-production based on U.S. 
manufacturers’ experience, adjusted for 
known differences in costs between the 
United States and Italy. Based on this 
analysis, petitioners determined that the 
quoted home market prices were below 
the cost of production.

To calculate constructed value, 
petitioners adjusted the average cost of 
manufacture for known differences in 
costs between the United States and 
Italy, using the January 1993 monthly 
average exchange rate published in the 
IMF’s International Financial Statistics. 
The statutory minimum percentages for 
selling, general and administrative 
expenses and for profit were relied upon 
in the calculation. Petitioners added an 
amount for export packing and then 
deducted home market credit expenses. 
Because an accurate measure of credit 
terms for U.S. sales was unavailable, 
petitioners did not add U.S. credit 
expenses to constructed value.

The margin of dumping of grain- 
oriented electrical steel from Italy 
alleged by petitioners is 60.79 percent.
Japan

Petitioners based FMV on delivered 
home market prices obtained by a 
consultant for subject merchandise 
offered by two Japanese producers. 
Deductions were made for inland 
freight, rebates and promotions,

advertising, warranties and guarantees, 
trade discounts and credit.
Circumstance of sale adjustments were 
calculated for advertising and 
warranties. Petitioners deducted home 
market credit and added U.S. credit. 
Petitioners added an amount for export 
packing but made no adjustment for 
taxes, as prices were quoted exclusive of 
the Japanese consumption tax. Net 
prices were converted to dollars by 
using the contemporaneous exchange 
rates from the Federal Reserve.

Based on comparison of USP and 
FMV, petitioners allege dumping 
margins of grain-oriented electrical steel 
from Japan ranging from 30.91 to 32.46 
percent.
Initiation o f  Investigations

Pursuant to section 732(c) of the Act, 
the Department must determine, within 
20 days after a petition is filed, whether 
a petition sets forth allegations 
necessary for the initiation of an 
antidumping duty investigation, and 
whether the petition contains 
information reasonably available to 
petitioners supporting the allegation.

We have examined the petitions on 
grain-oriented electrical steel from Italy 
and Japan and have found that it meets 
the requirements of section 732(b) of the 
Act. Therefore, we are initiating 
antidumping duty investigations to 
determine whether imports of grain- 
oriented electrical steel from Italy and 
Japan are being, or are likely to be, sold 
in the United States at less than fair 
value.

Petitioners’ analysis provides 
reasonable grounds to believe or suspect 
the BLAV has made sales in the home 
market at prices below the cost of 
production. (See the September 14,
1993, Memorandum to the Director of 
the Office of Accounting, “Review of 
Cost Allegation for Grain-Oriented 
Electrical Steel from Italy from Italy- 
ILVA S.p.A.”) Petitioners have 
compared ILVA-specific prices to the 
cost of production, which includes 
ILVA-specific data where available. 
Therefore, pursuant to section 773(b) of 
the Act, we are initiating an 
investigation to determine whether 
Italian home market sales (or third- 
country sales in the event that we 
determine that the home market is not 
viable) are made at prices below the cost 
of production.
ITC N otification

Section 732(d) of the Act requires us 
to notify the International Trade 
Commission (ITC) of this action and we 
have done so.

Prelim inary Determination by the 
International Trade Commission

The ITC will determine by October
10,1993, whether there is a reasonable 
indication that imports of grain-oriented 
electrical steel from Italy and Japan are 
materially injuring, or threaten material 
injury to, a U.S. industry. Pursuant to 
section 733(a) of the Act, negative ITC 
determinations will result in the 
investigations being terminated; 
otherwise, the investigations w ill' 
proceed according to statutory and 
regulatory time limits.

This notice is published pursuant to /] 
section 732(c)(2) of the Act and 19 CFR 
353.13(b).

Dated: September 15,1993.
Joseph A . Sp etrin i,
Acting Assistant Secretary for Import 
Administration.
[FR Doc. 93-23076 Filed 9-20-93; 8:45 am] 
BJUJNG CODE 3510-DS-M

[C—4 7 5 -8 1 2 ]

Initiation of Countervailing Duty 
Investigation: Grain-Oriented Electrical 
Steel From Italy

AGENCY: Import Administration, 
International Hade Administration, 
Department of Commerce.
EFFECTIVE DATE: September 21,1993. 
FOR FURTHER INFORMATION CONTACT: 
Stephanie L. Hager, Annika O’Hara, or 
David Boyland, Office of Countervailing 
Investigations, U.S. Department of 
Commerce, room 3099,14th Street and 
Constitution Avenue, NW„ Washington, 
DC 20230; telephone (202) 482-5055, 
(202) 482-4198, and (202) 482-0588.
initiation :

The Petition
On August 26,1993, Allegheny 

Ludlum Corp., Armco, Inc., United 
Steelworkers of America, Butler Armco 
Independent Union, and Zanesville 
Armco Independent Union (hereinafter, 
“petitioners”) filed with the Department 
of Commerce (“the Department”) a 
countervailing duty petition on behalf of 
the United States industry producing 
grain-oriented electrical steel 
(hereinafter, “electrical steel”). In 
accordance with section 701 of the 
Tariff Act of 1930, as amended (“the 
Act”), the petitioners allege that 
manufacturers, producers, or exporters 
of the subject merchandise in Italy 
receive countervailable subsidies.
Injury Test

Because Italy is a “country under the 
Agreement” within the meaning of 
section 701(b) of the Act, Title VII of the
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Act applies to this investigation. 
Accordingly, the U.S. International 
[Trade Commission (“ITC”) must 
determine whether imports of the 
Subject merchandise from Italy 
Materially injure, or threaten material 
Hnjury to, a U.S. industry.
Standing ^

Petitioners have stated that they have 
[standing to file the petition because they 
are interested parties as defined in 
sections 771{9)(C) and 771(9)(D) of the 
Act and that theyjiave filed the petition 
on behalf of the U.S. industry producing 
the like product. If any interested party, 
[as described in sections 771(9) (C), (D),

), or (F) wishes to register support for, 
jor opposition to, this petition, such 
party should file written notification 
with the Assistant Secretary for Import 
I Administration, room B-099, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
[Washington, DC 20230.
Scope of the Investigation

The products covered by this 
[investigation are certain grain-oriented 
silicon electrical steel, which are flat- 
rolled alloy steel products containing by 
[weight at least 0.6 percent of silicon, not 
more than 0.08 percent of carbon, not 
more than 1.0 percent of aluminum, and 
no other element in an amount that 
[would give the steel the characteristics 
of another alloy steel, of a thickness of 
no more than 0.560 millimeters, in coils 
of any width, or in straight lengths 
t which are of a width measuring at least 
10 times the thickness, as currently 
classifiable in the HTS under item 
numbers 7225.10.0000, 7225.30.7000, 
7225.40.7000, 7225.50.8000,
7225.90.0000, 7226.10.1010, 
7226,10.5030, 7226.10.5060, 
‘7226.91.7000,7226.91.8000, 
17226.92.5000,7226.92.7050,
7226.92.8050.7226.99.0000, 
7228.30.8050, 7228.60.6000, and 
7229.90,1000. Although the Harmonized 
Tariff Schedule of the United States 
(“HTS”) subheadings are provided for 
convenience and customs purposes, our 
written descriptions of the scope of this 
proceeding is dispositive.
Allegation of Subsidies

Initiation of a Countervailing Duty 
Investigation

The Department has examined the 
petition on electrical steel from Italy 
and found that it complies with the 
requirements of section 702(b) of the 
Act. Therefore, in accordance with 
section 702 of the Act, we are initiating 
a countervailing duty investigation to 
determine whether manufacturers, 
producers, or exporters of electrical 
steel from Italy receive subsidies.

We are including in our investigation 
the following programs alleged in the 
petition to have provided subsidies to 
producers of the subject merchandise in 
Italy:
1. Equity Infusions

(a) Equity infusions provided to Temi 
(a predecessor company to Ilva) in 
1978,1980 through 1982, and 1984 
through 1987; and

(b) Equity Infusions provided to Ilva 
from 1989 through 1991

2. Debt Forgiveness in Connection with
the 1987-88 Restructuring Plan

3. Debt Forgiveness in Connection with
the Transfer of Term's assets to Ilva

4. Government Loan Guarantees
5. Preferential Financing under Law

675/77
(a) Loans from the Ministry of 

Industry
(b) IRI Bond Issue Loan
(c) Interest Contributions
(d) Capital Grants/Grants to Ilva
(e) Personnel Retraining Grants
(f) VAT Reductions

6. Interest Grants for “Indirect Debts”
under Law 750/81

7. Urban Redevelopment Packages
under Law 181

8. Social Security Exemptions
9. Interest Subsidies under Law 617/81
10. Interest Contributions under the 

Sabatini Law
11. Finsider Financing _
12. Subsidized IMI Export Financing
13. National Research Plan for the Iron 

and Steel Industry Grant
14. Early Retirement
15. Exchange Risk Guarantee Program
16. Exemption from ILOR and IRPEG 

Taxes
17. ECSC Article 54 Loans
18. European Social Fund Grants
19. ECSC Redeployment Aid (Article

56(2)(b))
Section 702(b) of the Act requires the 

Department to initiate a countervailing 
duty proceeding whenever an interested 
party files a petition, on behalf of an 
industry, that (1) alleges the elements 
necessary for an imposition of a duty 
under section 701(a), and (2) is 
accompanied by information reasonably 
available to the petitioner supporting 
ibe allegations.

We are not including the following 
programs alleged to be benefitting 
producers of the subject merchandise in 
Italy.
1. T em i’s 1990 Contribution o f A ssets to 
Ilva

After the 1988 transfer of some of its 
assets to Ilva (see section 3, above), 
Temi was left with 596.4 billion lire in

assets, the same amount in liabilities, 
and no equity. These remaining assets 
were later transferred to Ilva in 1990.

Petitioners reason that either Temi 
revalued the assets prior to their transfer 
to Ilva, or Ilva received the assets at an 
inflated value. In either event, Temi 
benefitted from this asset transfer, 
according to petitioners. Petitioners 
assume that the assets were indeed 
written down and that the GOI covered 
the resulting loss incurred by Temi 
which did not have any capital left and, 
therefore, was unable to cover such 
write-down.

Petitioners have not shown that there 
is a benefit associated with the 1990 
asset transfer of Temi’s residual assets 
to Ilva. Petitioners have not provided 
any evidence in support of their 
allegation that Temi wrote down the 
assets and that the company was 
subsequently reimbursed by the GOI. 
We, therefore, are not including this 
allegation in our investigation.
2. Law 464/72  Financing

Petitioners state that Article 1 of Law 
464/72 provides wage subsidies to 
workers laid off for specified reasons, 
including restructuring of industrial 
enterprises. Article 9 of that law 
provides "tax and credit measures” for 
enterprises engaged in conversion, 
reorganization, etc. when criteria with 
regards to the number of workers 
displaced are met. Under Law 464/72, a 
decree issued by the Ministers of 
Industry, Commerce and Artisanry, of 
the Treasury, of the State Shareholdings, 
and of Labor and Social Welfare 
specifies the measures to be extended to 
qualifying companies.

Petitioners maintain that, given the 
amount of discretion with which the 
Ministers listed above allocate the 
benefits under Law 464, it should be 
concluded that the benefits are directed 
to specific industries and that the 
benefits are, thus, countervailable. 
Petitioners also note the significant 
amount of financing under this program 
that Temi received from IMI, i.e ., the 
fluctuating loan balances from this 
program in 1978, as well as each of the 
years 1982 through 1988.

Petitioners have not provided 
information as to how the mere 
existence of ministerial discretion 
indicates that this program was used in 
favor of a particular enterprise or 
industry. Therefore, we are not 
including Law 464/72 financing in our 
investigation.
3. R egional G overnm ent Financing

Petitioners maintain that Temi 
received preferential financing from the 
regions of Friuli and Umbria, and from
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regional lending institutions 
(Mediocredito Umbro, Cassa di 
Risparmio di Trieste, and Cassadi 
Risparmio di Lombardia). Petitioners 
maintain that these loans provided 
countervailable benefits due to their^ 
preferential nature and the 
uncreditworthiness of Temi.

Petitioners have not even alleged that 
the loans extended by the regional 
entities listed above were made 
pursuant to measures specific to the 
steel industry. We note that § 355.44b(9) 
of the Department’s Proposed 
Regulations states that the Department 
will not investigate a loan from a 
government-owned bank absent 
allegations that the loan was provided at 
the direction of the government and was 
provided on terms inconsistent with 
commercial considerations. With 
regards to direct regional government 
loans, the petitioners have not alleged 
that this financing was a result of a 
program specifically benefitting the 
steel industry. Therefore, we are not 
including this financing in our 
investigation.
4. IMI Research Loans

According to petitioners, annual loan 
tranches for research and development 
associated with Temi’s “Trest” and 
"Trest 2” projects provided 
countervailable benefits to Temi. 
Petitioners state that, while they cannot 
outline the terms of the financing 
provided, the program was 
countervailable because it (1) was 
provided at a subsidized rate, and (2) 
none of the research, to petitioners’ 
knowledge, was made publicly 
available.

Petitioners have not provided 
information as to how this funding is 
specific to the steel industry. Without 
allegations of specificity, the fact that 
the research results were not disclosed 
to the public does not mean that the 
program is countervailable. Due to the 
lack of a specificity allegation, we are 
not including the IMI research loans in 
our investigation.
5. Subsidized Short-Term Financing

Petitioners state that Temi received 
short-term financing from a number of 
related entities: Finsider, IRI, Finsider 
subsidiary Istituto Ligure Interessenze 
Industriali e Commerciali (ILLIC),
Temi's subsidiaries Teminoss and 
Industria Acciai Inox S.p.A. (I.A.I.). 
Petitioners note that the financing from 
IRI and ILLIC nominally matured within 
a year of the publication of the Annual 
Report in which the loans first 
appeared. However, according to 
petitioners, these were in fact long-term 
in nature.

(a) Short-Term Debt from  IRI 
Petitioners note that Temi had short
term debt of 15,987 and 50,893 million 
lire with IRI in 1987 and 1988 
respectively. Petitioners claim that the 
balances for both years, especially the 
second, were relatively large (for short
term debt) and would have been 
difficult for Temi to repay in one year, 
given the company’s financial 
circumstances. Also, since Temi was 
placed in liquidation by its parent in 
1987, it is unlikely that IRI expected to 
be repaid in one year or less.

(b) Short-Term Debt from  ILLIC 
Petitioners state that short-term debt 
outstanding with ILLIC, a sister 
company, between each of the years 
1978 through 1988 was in fact long-term 
financing. Petitioners note that, with the 
exception of financing through the Law 
675/77 IRI bond issue, the average short
term debt balance with IRI was the 
largest single source of financing for 
Temi. Petitioners further maintain that 
there is no evidence to indicate that this 
debt was retired each year as per normal 
short-term debt financing. More than 
likely, according to petitioners, this debt 
was rolled-over each year. However, the 
retirement of the debt and its 
replacement each year would still not 
alter the fact that Temi was receiving 
long-term financing in the form of 
nominally short-term debt.

Although petitioners have argued that 
this short-term debt is in fact long-term 
debt, no evidence has been provided to 
support their claims. Because short-term 
loan benefits are allocated to the year in 
which they affect a company’s cash 
flow, no benefits from short-term loans 
outstanding in 1978-1988 would 
continue to exist in our period of 
investigation (1992). Therefore, we are 
not including these loans in our 
investigation.
6. OECD N uclear Energy Agency 
("NEA ”) Financing

Temi's 1987 Annual Report indicates 
that NEA awarded Temi 126 billion lire 
for a multi-year program in innovation 
of energy-related materials. The NEA is 
an agency within the OECD whose main 
objective is to promote cooperation 
between governments of its 
participating countries in furthering the 
development of nuclear power as a safe, 
environmentally acceptable and 
economic energy source. Research and 
development projects are individually 
funded by participating member 
countries with the NEA acting as 
advisor and facilitator. Petitioners allege 
that NEA projects are generally one-time 
only and that they are funded by 
participating member countries.

According to petitioners, the project- 
by-project nature of NEA’s one-time 
only ventures means that its programs 
can only target specific companies for i  
very specific research and/or industrial 
construction projects. Furthermore, 
because recipient companies may be 
entitled to the exclusive use of the 
results of the research, depending on the 
negotiated agreement for die project, the 
grant Temi received is countervailable,1 
according to petitioners.

Petitioners nave not provided 
adequate information regarding their ‘ 
allegation that the one-time only, 
project-by-project nature of the 
financing rendered it specific to an 
enterprise or industry. The project-by-1 
project nature of a program, alone, does) 
not render it specific. Therefore, we are 
not including NEA financing in our 
investigation. '

: ShH  MjHH i
7. M onetary Revaluation under Law 72/

Law 72/83 permitted companies to 
increase the book value of their assets ; 
by specified percentages depending on j 
the year in which the assets were 
acquired. The Law provided that the ‘ 
values registered in the balance sheet 1 
following revaluation could not exceed “ 
the values actually attributable to the 
goods. Furthermore, the Law required 
the companies’ Board of Directors and 
Board of Auditors to identify and justify] 
in their reports the criteria used ini any j 
revaluation and to certify that the 
revaluation corresponded to die actual 
values attributable to the goods.

According to petitioners, Law 72/83 ; 
conferred countervailable benefits on i 
Temi because (1 )  in light of Temi’s poor 
financial performance throughout the 
period of investigation, the 1983 
revaluation of Temi’s assets under Law  ■ 
72/83 bore little or no relation to the * 
probable economic utility of these 
assets, and (2) the certifications by the 
independent auditors in a number of i 
years contain statements that cast 
substantial doubt upon the accuracy and 
realism of the assets values recorded in , 
Temi’s books. Therefore, because Temi 
was a government-owned and heavily * 
subsidized company, petitioners believe 
that it was not held to the letter of La w  
72/83. According to petitioners, at a 
minimum, Temi violated the spirit of :l 
the law by revaluing assets that it had I 
no reason to believe would ever be put i 
to profitable use.

Petitioners have not provided 
sufficient evidence indicating that Temi 
was, in fact, exempted from the 
requirements of Law 72/83 for revaluing 
its assets. In addition, there is no 
mention in the translated portions of 
Temi’s 1983 Annual Report that the
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edifications required under Law 72/83 
vere not provided. Lacking such 
ividence, we find no basis for including 
his alleged subsidy in our investigation.
[TC Notification
Pursuant to section 702(d) of the Act, 

|ve have notified the FTC of this 
vitiation. ,
Preliminary Determination by the FTC

The ITC will determine by October 
LI, 1993, whether there is a reasonable 
ndication that an industry in the 
Jnited States is being materially 
iijured, or is threatened with material 
njury, by reason of imports from Italy 
if electrical steel. Any ITC 
letermination which is negative will 
result in the investigation being 
erminated; otherwise, the investigation 
dll proceed according to statutory and 
regulatory time limits.
This notice is published pursuant to 

702(c)(2) of the Act and 19 CFR 
155.13(b).

Dated: Septbember 15,1993.
[oseph A. Spetrini,
Acting Assistant Secretary for Import 
Administration.
FRDoc. 93-23077 Filed 9-20-93; 8:45 am]
ULUNG CODE 3510-DS-P

C-814-501]

.ow Fuming Brazing Copper Rod and 
Wire From New Zealand; Determination 
tot To Revoke Countervailing Duty 
Drder

agency: International Trade 
Mministration/Import Administration, 
Department of Commerce.
ACTION: Notice of determination not to 
revoke countervailing duty order.

ud

SUMMARY: The Department of Commerce 
is notifying the public of its 
determination not to revoke the 
ountervailing duty order on low 

ing brazing copper rod and wire 
(from New Zealand.
FFECT1VE DATE: September 21,1993.
OR FURTHER INFORMATION CONTACT: 
atricia W. Stroup or Lorenza Olivas, 
ffice of Countervailing Compliance, 
temational Trade Administration,
•S. Department of Commerce, 
ashington, DC 20230; telephone: (202) 

1482-0983 or 482-2786.
SUPPLEMENTARY INFORMATION:

packgrQiind
I On August 3,1993, the Department of 
Commerce (“the Department”) 
published in the Federal Register (58 

41243) its intent to revoke the 
«ountervailing duty order on low

fuming brazing copper rod and wire 
from New Zealand (50 FR 31368,
August 5,1985). Under 19 CFR 
355.25(d)(4)(iii), the Secretary of 
Commerce will conclude that an order 
is no longer of interest to interested 
parties and will revoke the order if no 
domestic interested party objects to 
revocation or no interested party 
requests an administrative review by the 
last day of the fifth anniversary month.

On August 12,1993, a domestic 
interested party, the Copper and Brass 
Fabricators Council (a trade association, 
the majority of whose members are 
domestic producers of the like product, 
and whose membership includes the 
petitioners in this proceeding), objected 
to our intent to revoke the order. 
Because the requirements of 19 CFR 
355.25{d)(4)(iii) have not been met, we 
will not revoke the order.

This notice is in accordance with 19 
CFR 355.25(d).

Dated: September 15,1993.
Josep h A . Sp etrin i,
Deputy Assistant Secretary for Compliance. 
[FR Doc. 93-23073 Filed 9-20-93; 8:45 am] 
BILUNG CODE 3510-DS-P

North Carolina State University et al.; 
Notice of Consolidated Decision on 
Applications for Duty-Free Entry of 
Scientific Instruments

This is a decision consolidated 
pursuant to Section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR 301). 
Related records can be viewed between 
8:30 A.M. and 5:00 P.M. in Room 4211, 
U.S. Department of Commerce, 14th and 
Constitution Avenue, N.W.,
Washington, D.C.

Comments: None received. D ecision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States.

D ocket Number: 93-017. A pplicant: 
North Carolina State University,
Raleigh, NC 27695-7212. Instrument: 
RHEED Oscillation System, Model RDV- 
48. M anufacturer: Staib Instrumente 
GmbH, Germany. Intended Use: See 
notice at 58 FR 17862, April 6,1993. 
R easons: The foreign instrument 
provides: (1) simultaneous line 
acquisition and dynamic line profile 
acquisition with a time resolution of 25 
frames per second and (2) developed 
and demonstrated software. A dvice 
R eceived From : National Institute of 
Standards and Technology, August 4, 
1993.

D ocket Number: 93-068. A pplicant: 
Washington University, St. Louis, MO 
63130. Instrument: Seismograph, Model 
STS-2. M anufacturer: G. Streckheisen, 
Switzerland. Intended Use: See notice at 
58 FR 36397, July 7,1993. Reasons: The - 
foreign instrument provides: (1) a 
bandwidth of 0.003 to 5.0 Hz, (2) 140 dB 
dynamic range and (3) portable surface 
operation with self-centering capability 
and temperature compensation. A dvice 
R eceived From : U.S. Bureau of Mines, 
March 6,1993 (comparable case).

The National Institute of Standards 
and Technology and U.S. Bureau of 
Mines advise that: (1) The capabilities of 
each of the foreign instruments 
described above are pertinent to each 
applicant’s intended purpose and (2) 
they know of no domestic instrument or 
apparatus of equivalent scientific value 
for the intended use of each instrument.

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to either of the foreign 
instruments.
F ra n k  W . Creel,
Director, Statutory Import Programs Staff.
[FR Doc. 93-23080 Filed 9-26-93; 8:45 am] 
BILLING CODE 3510-DS-F

Carnegie Mellon University; Notice of 
Decision on Application for Duty-free 
Entry of Scientific Instrument

This is a decision pursuant to Section 
6(c) of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897; 15 
CFR 301). Related records can be 
viewed between 8:30 AM and 5:00 PM 
in Room 4211, U.S. Department of 
Commerce, 14th and Constitution 
Avenue, N.W., Washington, D.C.

DECISION: Denied. Applicant has 
failed to establish that domestic 
instruments of equivalent scientific 
value to the foreign instrument for the 
intended purposes are not available.

REASONS: Section 301.5(e)(4) of the 
regulations requires the denial of 
applications that have been denied 
without prejudice to resubmission if 
they are not resubmitted within the 
specified time period. This is the case 
for the following docket.

D ocket Number: 93-038. A pplicant: 
Carnegie Mellon University, 5000 
Forbes Avenue, Pittsburgh, PA 15213- 
3890. Instrument: Gas Concentration 
Analyzer, Model Epison II. 
M anufacturer: Thomas Swann 
Instruments, United Kingdom. Date o f
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Denial without Prejudice to 
Resubm ission: June 30,1993.
Frank W. Creel,
Director, Statutory Import Programs Staff., 
[FR Doc. 9 3 -2 3 0 8 1  F iled  9 -2 0 -9 3 ; 8 :45  am]
BILLING CODE 3610-O S-f

Bowling Green State University, et a).; 
Notice of Consolidated Decision on 
Applications for Duty-Free Entry of 
Scientific Instruments

This is a decision consolidated 
pursuant to Section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897; 15 CFR 301). 
Related records can be viewed between 
8:30 A.M. and 5:00 P.M. in Room 4211, 
U.S. Department of Commerce, 14th and 
Constitution Avenue, N.W.,
Washington, D.C.

Comments: None received. D ecision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States.

D ocket Number: 93-041. A pplicant: 
Bowling Green State University,
Bowling Green, OH 43403. Instrument: 
Photoelectron Microscope, Model PM- 
150. M anufacturer: Staib Instruments 
GmbH, Germany. Intended Use: See 
notice at 58 FR 27267, May 7,1993. 
R eason s:The foreign instrument 
provides a photoemission microscope 
with: (1) magnification to 1000, (2) 
spatial resolution to 20b nm and (3) 
time resolution near 10 ms.

D ocket Number: 93-046; A pplicant: 
Albert Einstein College of Medicine, 
Bronx, NY 10461. Instrument: Mass 
Spectrometer System, Model API QI-R. 
M anufacturer: Sciex, Canada. Intended, 
Use: See notice at 58 FR 31509, June 3, 
1993. R easons: The foreign instrument 
provides: (1) tandem MS/MS with. LC 
separations, (2) flow rates to 200 pi/ 
minute and (3) sensitivity of 5.0 
picomoles of MW=808 (reserpine).

D ocket N umber: 93-048. A pplicant: 
University of Maryland Baltimore 
County, Baltimore, MD 21228-5398. 
Instrument: Spectrofluorimeter System, 
Model SF-61. M anufacturer: Hi-Tech 
Scientific Ltd., United Kingdom. 
Intended Use: See notice at 58 FR 
34029, June 23,1993. R easons: The 
foreign instrument provides maximum 
reaction rate and a dead time of 0.8 ms 
with optical coupling.

D ocket Number: 93-052. A pplicant: 
University of Vermont, Burlington, VT 
05405-0156. Instrument: (2) Sweeping 
Beam Optocators, Model S001 and (2) 
SS l Interface Modules. M anufacturer:

Selcom AB, Sweden. Intended Use: See 
notice at 58 FR 34566, June 28,1993. 
R easons: The foreign instrument 
provides diode lasers scanning at 20 Hz 
to measure x-y coordinates and a 
measurement range of 72 mm with 0.02 
mm resolution.

D ocket Number: 93—055. A pplicant: 
LSU-Pennington Biomedical Research 
Center, Baton Rouge; LA 70808. 
Instrument: Xenon Flashlamp System, 
Model XF-10, M anufacturer: Hi-Tech 
Scientific Ltd., United Kingdom. 
Intended Use: See notice at 58 FR 
34029, June 23,1993. Reasons: The 
foreign instrument provides; (1) stored 
electrical energy to 240 J, (2) pulse 
lengths of 0.4 to 1.0 ms and (3) 3-lens 
quartz optics.

D ocket Number: 93-056. A pplicant: 
Duke University, Durham, NC 27708- 
0346. Instrument: Mass Spectrometer,, 
Model JMS-SX102A with Accessories.. 
M anufacturer: JEOL Ltd., Japan. 
Intended Use: See notice at 58 FR 
34566, June 28,1993. Reasons: The 
foreign instrument provides: (1) 
resolution to 60 000, (2) continuous 
flow FAB and (3) a scan rate to 0.1 
seconds/decade.

D ocket Number: 93-057. A pplicant: 
Hampden-Sydney College, Hampden- 
Sydney, VA 23943. Instrument: Electron 
Spin Resonance Spectrometer, Model 
JES-RElX. M anufacturer: JEOL Ltd., 
Japan. Intended Use: See notice at 58 FR 
34029, June 23,1993. Reasons: The 
foreign instrument provides a cavity Q- 
value of 18 000 and a S/N ratio of 400:1 
for “weak pitch’' samples.

The National Institutes of Health 
advises in its memoranda dated July 29, 
1993, that (1) the capabilities of each of 
the foreign instruments described above 
are pertinent to each applicant’s 
intended purpose and (2) it knows of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument.

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments.
Frank W. Creel,
Director, Statutory Import Programs Staff.
[FR Doc. 93-23079 Filed 9-20-93; 8:45 am) 
BILLING CODE 3510-DS-F

Georgia Institute of Technology, et al.; 
Notice of Consolidated Decision on 
Applications for Duty-Free Entry of 
Scientific Instrumente

This is a decision consolidated 
pursuant to Section 6(c) of the 
Educational, Scientific, and CultuAl 
Materiali» Importation Act of 1966 (Pub.

L. 89-651, 80 Stat. 897; 15 CFR 301). 
Related records can be viewed between 
8:30 A.M. and 5:00 P.M. in Room 4211* 
U.S. Department of Commerce, 14th and 
Constitution Avenue, N.W., 
Washington, D.C.

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States.

D ocket Number: 93-071. A pplicant: 4 
Georgia Institute of Technology, Atlanta, 
GA 30332. Instrument: EM31 
Conductivity Meter and Model DL720 \ 
Digital Data Acquisition System; 
M anufacturer: Geonics Ltd., Canada. 
Intended Use: See notice at 58 FR 
39791, July 26,1993. Reasons: The 
foreign instrument provides: (!) 
measurement of groundwater 
contaminant plumes by measuring 
terrain conductivity without electrodes 
of ground contact, (2) electromagnetic 
inductive operation and (3) 
simultaneous measurement of plumes 
and buried metal. A dvice R eceived  
From: U.S. Geological Survey, July 22, 
1993 (comparable case).

D ocket Number: 93-074. Applicant: 
The College of William and Mary, 
Virginia Institute of Marine Science, 
Gloucester Point, VA 23062. Instrument: 
Electronic Fish Measuring Board, Model 
FMBIV. M anufacturer: Limnoterra 
Atlantic, Inc., Canada. Intended Use:::1  
See notice at 58 FR 39791, July 28,1993. 
R easons: The foreign instrument 
provides in situ digitized logging of fish 
dimensions with simultaneous entry of 
ancillary data which can be downloaded 
to a PC on return from the field. Advice 
R eceived From : National Institutes of j 
Health, March 4,1993' (comparable 
case).

D ocket Number: 93-058. Applicant: 
Louisiana State University and1 A&M 
College, Baton Rouge, LA 70803. 
Instrum ent: ICP Mass Spectrometer, 
Model FlasmaQuad 2+. Manufacturer: 
Fisons Instruments, United Kingdom. 
Intended Use: See notice at 58 FR 
34566, June 28,1993. R easons: The 
foreign instrument provides; (1) a 
sensitivity rating of 1.0 x 1G-6 at low 
mass and 5.0 x 10-7 for high mass and
(2) MS/MS capability for selectivity. 
A dvice R eceived From : National 
Institutes of Health, August 19,1993.

The U.S. Geological Survey and 
National Institutes of Health advise that
(1) the capabilities of each of the foreigp 
instruments described above are 
pertinent to each applicant’s intended 
purpose and (2) they know of no 
domestic instrument or apparatus of
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equivalent scientific value for the 
intended use of each instrument.

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments.
F ra n k  W. Creel,
Director, Statutory Import Programs Staff. 
[FR Doc. 9 3 -2 3 0 7 8  F iled  9 -2 0 -9 3 ; 8 :45 am] 
BILUNG CODE 3S10-DS-F

Applications for Duty-Free Entry of 
[Scientific Instruments

Pursuant to Section 6(c) of the 
[Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR 301), we 
invite comments on the questioii of 
whether instruments of equivalent 
scientific value, for the purposes for 
which the instruments shown below are 
intended to be used, are being 
[manufactured in the United States.

Comments must comply with 
¡Subsections 301.5(a)(3) and (4) of the 
regulations and be filed within 20 days 
with the Statutory Import Programs 
[Staff, U.S. Department of Commerce, 
¡Washington, D.C. 20230. Applications 
Imay be examined between 8:30 A.M. 
and 5:00 P.M. in Room 4211, U.S. 
¡Department of Commerce, 14th Street 
'and Constitution Avenue, N.W., 
¡Washington, D.C.

Docket Number: 93-098. A pplicant: 
Oklahoma State University, Purchasing 
Department, 208G Whitehurst,
Stillwater, OK 74078. Instrument: 
FabryrPerot Tandem Interferometer and 
Accessory. M anufacturer: J.R.
¡Sandercock, Switzerland. Intended Use: 
[The instrument will be used for studies 
¡of silicon nitride used to manufacture 
ceramic ball bearings for jet engines in 
order to obtain information about the 
¡surface quality of these ceramic bearings 
in a non-destructive way. A second 
objective is to study the changes in the 
surface scattering on bearings which 
bave undergone different grinding 
procedures and polishing techniques. 
Application R eceived by Com m issioner 
of Customs: August 4,1993.

Docket Number: 93-099. A pplicant: 
U.S. Geological Survey, Department of 
the Interior, Box 25046 MS 964, Denver 
Federal Center, Bldg., 25, Ent. E-14, 
Denver, CO 80225. Instrument:
Automatic Spinner Magnetometer 
[System, Model JR-5A. M anufacturer: 
peofyzika, Czech Republic. Intended  
[Use; The instrument will be used to 
¡investigate remanent magnetization of 
Mes and sediments to interpret from 
tbe magnetic data the variations in the 
¡Scient Earth magnetic field,

correlations of rock units, variations in 
ancient climate, and the effects of 
chemical alteration on magnetic 
properties. A pplication R eceived by  
Com m issioner o f Customs: August 11, 
1993.

D ocket Numbers: 93-100 and 93-101. 
A pplicant: University of Michigan, 
Department of Geological Sciences,
1006 C.C. Little Bldg., 425 E. University, 
Ann Arbor, MI 48109-1063.
Instruments: (2) Used Rare Gas Mass 
Spectrometers and Accessories, Models 
VG1200S and VG 3000. M anufacturer: 
Fisons, United Kingdom. Intended Use: 
The Model 1200S instrument will be 
used to measure the natural and neutron 
irradiation induced Ar, Ne and Xe 
isotopic compositions in rocks, minerals 
and natural fluids. The Model 3000 
instrument will be used to measure the 
isotopic composition of helium in rocks, 
minerals and natural fluids. Both 
instruments will also be used for 
training graduate students for the degree 
of M.Sc. or Ph.D. and training graduate 
and undergraduate students in the 
principles of isotope geochemistry. 
A pplications R eceived by Com m issioner 
o f Customs: August 12,1993.

D ocket Number: 93-102. A pplicant: 
University of Arizona, Department of 
Chemistry, Tucson, AZ 85721. 
Instrument: Langmuir Blodgett Dipping 
Trough. M anufacturer: Riegler and 
Kirstein GmbH, Germany. Intended Use: 
The instrument will be used to fabricate 
ordered thin layers of novel organic and 
metal-organic molecules to study their 
unique optical and electronic properties 
for applications in nonlinear optics, 
optical switching, photodetection, and 
chemical sensing. A pplication R eceived  
by Com m issioner o f Customs: August
13,1993.

D ocket Number: 93-103. A pplicant: 
University of Hawaii, Department of 
Geology and Geophysics, 2525 Correa 
Road, Honolulu, HI 96822. Instrument: 
Mass Spectrometer, Model VG Sector 
54-30. M anufacturer: Fisons 
Instruments, United Kingdom. Intended  
Use: The instrument will be used for the 
study of the isotopic composition of Th, 
U, Ra, Ba, Pa, Lu, Hf, B, Cl, Re and Os 
in a variety of ocean and Earth sciences- 
related materials, especially volcanic 
rocks, marine sediments, coral deposits, 
and ocean, lake and river waters. In 
addition, the instrument will be used for 
educational purposes in Geology and 
Geophysics courses. A pplication  
R eceived by Com m issioner o f Customs : 
August 16,1993.

D ocket Number: 93-104. A pplicant: 
Graduate Hospital, 415 S. 19th Street, 
Philadelphia, PA 19146. Instrument: 
Fluorescence Excitation, Four 
Wavelength System and Fluorescence

Photometer System with Light Source. 
M anufacturer: Scientific Instruments 
GmbH, Germany. Intended Use: The 
instrument will be used to determine 
the levels of intracellular free calcium in 
small strips of vascular smooth muscle 
simultaneously with force in response 
to agonist activation or membrane 
depolarization. A pplication R eceived by  
Com m issioner o f Customs: August 16, 
1993.

D ocket Number: 93-105. A pplicant: 
University of Vermont, General Clinical 
Research Center, Medical Center 
Hospital of Vermont, Burlington, VT 
05401. Instrument: Mass Spectrometer 
System, Model Delta S. M anufacturer: 
Finnigan, MAT, Germany. Intended 
Use: The instrument will be used 
primarily to measure the stable isotope 
enrichment of specific amino acids in 
mixed skeletal muscle protein, isolated 
muscle proteins and plasma proteins in 
order to quantitate metabolism in 
diabetic, obese, young and aged 
humans. The overall objective of the 
experiments is the manipulation of the 
metabolic state of the research subject in 
order to better understand protein 
metabolism and energy expenditure and 
the influence pathological conditions 
may have on them. A pplication  
R eceived by Com m issioner o f Customs: 
August 16,1993.

D ocket Number: 93-106. A pplicant: 
USDA, Northeastern Forest Experiment 
Station, Forest Service, 359 Main Road, 
Delaware, OH 43015. Instrument: 
Electron Microscope, Model JEM-1010. 
M anufacturer: JEOL Ltd., Japan. 
Intended Use: The instrument will be 
used in research studies examining the 
effects of atmospheric pollutants on 
forest trees. The experiments will 
involve exposing seedlings to a number 
of different pollutants (e.g., ozone, 
aluminum, or carbon dioxide), and 
tissues (roots, leaves, mycorrhizal fungi) 
and sampling at the end of the 
experiment to determine what effect 
pollutants had on the cellular 
structures. Occasionally, the instrument 
will be used for training high school 
students through an established 
mentorship program. A pplication  
R eceived by Com m issioner o f Customs: 
August 18,1993.

D ocket Number: 93-107. A pplicant: 
Texas A&M Research Foundation, Box 
3578, College Station, TX 77843. 
Instrument: Rapid Kinetics 
Spectrometer Accessory, Model RX 
1000. M anufacturer: Applied 
Photophysics Ltd., United Kingdom. 
Intended Use: The instrument will be 
used for careful control of fluid 
injection into an ultraviolet 
spectrophotometer allowing the 
technician to carefully add small
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amounts of solutions in a very precise 
manner into the chamber for 
measurement. This research involves 
the study of antibody proteins and small 
chemical compounds and help in 
understanding the chemical interactions 
and the thermodynamics of these 
chemical interactions. The instrument 
will also be used to teach graduate and 
undergraduate students about 
biophysical techniques used in the 
laboratory. A pplication R eceived by  
Com m issioner o f  Customs: August 19, 
1993.

D ocket Number: 93-108. A pplicant: 
Massachusetts Institute of Technology, 
77 Massachusetts Avenue, Cambridge, 
MA 02139. Instrument: Top-Loading 
Compact Dilution Refrigerator System, 
Model Kelvmox TLM. M anufacturer: 
Oxford Instruments, Inc., United 
Kingdom. Intended Use: The instrument 
will be used to provide very rapid 
cooling of samples (from room 
temperature to 20 mK in only three 
hours) permitting measurement of many 
different samples on relatively short 
time scales. A pplication R eceived by  
Com m issioner o f Customs: August 18, 
1993.

D ocket Number: 93-109. A pplicant: 
Uniyersity of Utah, Geology and 
Geophysics Department, 717 WBB, Salt 
Lake City, UT 84112. Instrument: Mass 
Spectrometer, Model 252. M anufacturer: 
Fiimigan MAT Inc., Germany. Intended  
Use: The instrument will be used for 
isotopic characterization of all varieties 
of earth materials, for identification of 
the mechanisms controlling the isotopic 
compositions of earth materials, and for 
gaining a quantitative u n d e rs ta n d in g  of 
the physico-chemical and bio-chemical 
processes that have produced (and are 
producing) the earth’s atmosphere, 
biosphere, hydrosphere and lithosphere. 
In addition, the instrument will be used 
for laboratory exercises and research 
projects in several courses in the 
departments. A pplication R eceived by  
Com m issioner o f Customs: August 19, 
1993.

D ocket Number: 93-110. A pplicant: 
University of Pennsylvania, The Wistar 
Institute, Room 204, 36th & Spruce 
Streets, Philadelphia, PA 19104-4268. 
Instrument' Electron Microscope; Model 
CM 100. M anufacturer: Philips, The 
Netherlands. Intended Use: The 
instrument will be used to study 
biologic tissues derived from animals 
used in experimental research, 
including amphibians, rodents and 
humans. Experiments will include 
assessment of liver and lung tissue for 
evidence of gene transfer using vehicles 
such as recombinant adenoviruses, and 
plasmid based systems. A pplication

R eceived by Com m issioner o f  Customs : 
August 20,1993.

D ocket Number: 93-111. A pplicant: 
Medical College of Georgia, Department 
of Pathology , 1120 15th Street, Augusta, 
GA 30912. Instrument: Electron 
Microscope, Model CM 100, 
M anufacturer: Philips, The Netherlands. 
Intended Use: The instrument will be 
used for studies on diseased arteries, 
kidneys, lung, blood cells, fallopian 
tubes and nasal epithelium, as well as 
endothelial, smooth muscle and blood 
cells grown in tissue culture. In 
addition, the instrument will be used for 
educational purposes at four levels 
(undergraduate medical school, 
residency and internship, post-doctoral 
research and continuing education for 
faculty and staff). A pplication R eceived  
by Com m issioner o f  Customs: August
20,1993.

D ocket Number: 93-112, A pplicant: 
University of Florida, Department of 
Chemistry, 127 CRB, Gainesville, FL 
32611-2046. Instrument: ICP Mass 
Spectrometer, Model MAT SOLA. 
M anufacturer: Finnigan MAT, Germany. 
Intended Use: The instrument will be 
used to analyze trace elemental species 
in ceramic bearing materials, 
particularly silicon nitride ceramics and 
in lubricating oils used with ceramic 
bearings. The research will involve the 
development of optimized techniques 
for both sample introduction for the 
different matrices under consideration 
and for the determination of silicon, 
vanadium, chromium, yttrium, boron 
and other elements. A pplication  
R eceived by Com m issioner o f  Customs: 
August 24,1993.
Frank W. Creel,
Director, Statutory Import Programs Staff.
[FR Doc. 93-23082 Filed 9-20-93; 8:45 am) 
BILUNQ CODE 3610-0S-F

National Oceanic and Atmospheric 
Administration

Marine Mammals

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce.

ACTION: Application for Public Display 
Permit, Sea World, Inc. (P2Y).

SUMMARY: Notice is hereby given that an 
applicant has applied in due form for a 
permit to import a marine mammal for 
the purpose of public display under the 
Marine Mammal Protection Act of 1972 
(16 USC 1361-1407), and the 
Regulations Governing the Taking and 
Importing of Marine Mammals (50 CFR 
part 216).

1. Applicant: Sea World, Inc., 7007 
Sea World Drive, Orlando, Florida 
32821.

2. Type of Permit; Public display..
3. Number and Species of Animal? 

One adult male killer whale (Orcinus 
orca) (Barcelona Zoo ID-'‘Ulysses”) to be 
imported from the Barcelona Zoo in 
Barcelona, Spain, to Sea World in San 
Diego, California.

The arrangements and facilities for 
transporting and maintaining the marine 
mammal requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are adequate 
to provide for the well being of the 
marine mammal involved,

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and its 
Committee of Scientific Advisors.

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, NMFS, U.S. 
Department of Commerce, Silver Spring, 
MD 20910 within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries.

All statements and opinions 
contained in this application are 
summaries of those of the applicant and 
do not necessarily reflect the views of 
NMFS.

Documents submitted in connection 
with the above application are available 
for review by appointment in die 
following offices:
Permits Division, Office of Protected 

Resources, NMFS, NOAA, 1335 East-West 
Highway, room 7324, Silver Spring, 
Maryland 20910 (301/713-2289);

Director, Southeast Region, NMFS, NOAA, 
9450 KogerBlvd., St. Petersburg, FL 33702 ' 
(813/893-3141); and

Director, Southwest Region, NMFS, NOAA, J  
501 West Ocean Blvd., suite 4200, Long 
Beach, CA 90802 (310/980-4016).
Dated: September 14,1993.

Herbert W . Kaufm an,
Acting Director, Office of Protected Resources, 
National Marine Fisheries Service.
[FR Doc. 93-23027 Filed 9-20-93; 8:45 am] 
BILUNQ COOE 3S10-&-M
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National Telecommunications and 
Information Administration

pocket No. 9 3 0 9 4 0 -3 2 4 0 ]

The National Information 
Infrastructure: Agenda for Action

ie
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AGENCY: National Télécommunications 
and Information Administration, DOC. 
ACTION: Administration policy 
statement.

SUMMARY: On September 1 5 , 1 9 9 3 , the 
Administration released an “Agenda for 
Action” for the National Information 

j Infrastructure. The Agenda for Action 
describes the role of the government in 
¡promoting the development of the 
I telecommunications and information 
infrastructure by the private sector, and 
jin ensuring that all Americans have 
access to this infrastructure. This 
infrastructure will connect the nation’s 
I businesses, residences, schools, health 
care facilities and public information 
providers through advanced, interactive, 
high-speed networks.
DATES: Comments may b e  h ie d  at any 
time.
ADDRESSES: Comments may be sent to: 
NTIA Nil Office, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., room 4898, Washington, 
DC 20230. Comments may alsd be sent 
electronically by Internet Email to 
nii@ntia.doc.gov.
FOR FURTHER INFORMATION CONTACT:
NTIA Nil Office, (202) 273-3366 or 
(202)482-1551.

Authority: 4 7  U .S.C . 901 et seq. 

SUPPLEMENTARY INFORMATION:

lie  N ational Inform ation Infrastructu re: 
Agenda for A ction
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11 Executive Summary

es,

i '

All Americans have a stake in the 
construction of an advanced National 

f̂ormation Infrastructure (Nil), a 
seamless web of communications 
networks, computers, databases, and 
consumer electronics that will put vast 
founts of information at users’ 
rogertips. Development of the Nil can 
nelp unleash an information revolution 
|hat will change forever the way people 
Pfe work, and interact with each other: 
r * People could live almost anywhere 
Ihey wanted, without foregoing

opportunities for useful and fulfilling 
employment, by “telecommuting” to 
their offices through an electronic 
highway;

• The best schools, teachers, and 
courses would be available to all 
students, without regard to geography, . 
distance, resources, or disability;

• Services that improve America’s 
health care system and respond to other 
important social needs could be 
available on-line, without waiting in 
line, when and where you needed them.

Private sector firms are already 
developing and deploying that 
infrastructure today. Nevertheless, there 
remain essential roles for government in 
this process. Carefully craned 
government action will complement and 
enhance the efforts of the private sector 
and assure the growth of an information 
infrastructure available to all Americans 
at reasonable cost. In developing our 
policy initiatives in this area, the 
Administration will work in close 
partnership with business, labor, 
academia, the public, Congress, and 
state and local government. Our efforts 
will be guided by the following 
principles and objectives:

• Promote private sector investment, 
throujgh appropriate tax and regulatory 
policies.

• Extend the “universal service” 
conqept to ensure that information 
resources are available to all at 
affordable prices. Because information 
means empowerment—and 
employment—the government has a 
duty to ensure that all Americans have 
access to the resources and job creation 
potential of the Information Age.

• Act as a catalyst to promote 
technological innovation and new 
applications. Commit important 
government research programs and 
grants to help the private sector develop 
and demonstrate technologies needed 
for the Nil, and develop the applications 
and services that will maximize its 
value to users.

• Promote seamless, interactive, user- 
driven operation of the Nil. As the Nil 
evolves into a “network of networks,” 
government will ensure that users can 
transfer information across networks 
easily and efficiently. To increase the 
likelihood that the Nil will be both 
interactive and, to a large extent, user- 
driven, government must reform 
regulations and policies that may 
inadvertently hamper the development 
of interactive applications.

• Ensure information security and 
network reliability. The Nil must be 
trustworthy and secure, protecting the 
privacy of its users. Government action 
will also ensure that the overall system 
remains reliable, quickly repairable in

the event of a failure and, perhaps most 
importantly, easy to use.

•Improve management of the radio 
frequency spectrum, an increasingly 
critical resource.

• Protect intellectual property rights. 
The Administration will investigate 
how to strengthen domestic copyright 
laws and international intellectual 
property treaties to prevent piracy and 
to protect the integrity of intellectual 
property.

• Coordinate with other levels of 
government and with other nations. 
Because information crosses state, 
regional, and national boundaries, 
coordination is critical to avoid needless 
obstacles and prevent unfair policies 
that handicap U.S. industry.

• Provide access to government 
information and improve government 
procurement. The Administration will 
seek to ensure that Federal agencies, in 
concert with state and local 
governments, use the Nil to expand the 
information available to the public, 
ensuring that the immense reservoir of 
government information is available to 
the public easily and equitably. 
Additionally, Federal procurement 
policies for telecommunications and 
information services and equipment 
will be designed to promote important 
technical developments for the Nil and 
to provide attractive incentives for the 
private sector to contribute to Nil 
development.

The time for action is now. Every day 
brings news of change: new 
technologies, like hand-held 
computerized assistants; new ventures 
and mergers combining businesses that 
not long ago seemed discrete and 
insular; new legal decisions that 
challenge the separation of computer, 
cable, and telephone companies. These 
changes promise substantial benefits for 
the American people, but only if 
government understands fully their 
implications and begins working with 
the private sector and other interested 
parties to shape the evolution of the 
communications infrastructure.

The benefits of the Nil for the nation 
are immense. An advanced information 
infrastructure will enable U.S. firms to 
compete and win in the global economy, 
generating good jobs for the American 
people and economic growth for the 
nation. As importantly, the Nil can 
transform the lives of the American 
people—ameliorating the constraints of 
geography, disability, and economic 
status—giving all Americans a fair 
opportunity to go as far as their talents 
and ambitions will take them.

mailto:nii@ntia.doc.gov
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Tab B—The National Information 
Infrastructure: the Administration’s 
Agenda for Action

Version 1.0
I. The Prom ise o f the N il

Imagine you had a device that 
combined a telephone, a TV, a 
camcorder, and a personal computer. No 
matter where you went or what time it 
was, your child could see you and talk 
to you, you could watch a replay of your 
team’s last game, you could browse the 
latest additions to the library, or you 
could find the best prices in town on 
groceries, furniture, clothes—whatever 
you needed.

Imagine further the dramatic changes 
in your life if:

• The best schools, teachers, and 
courses were available to all students, 
without regard to geography, distance, 
resources, or disability;

• The vast resources of art, literature, 
and science were available everywhere, 
not just in large institutions or big-city 
libraries and museums;

• Services that improve America’s 
health care system and respond to other 
important social needs were available 
on-line, without waiting in line, when 
and where you needed them;

• You could live in many places 
without foregoing opportunities for 
useful and fulfilling employment, by 
“telecommuting” to your office through 
an electronic highway instead of by 
automobile, bus or train;

• Small manufacturers could get 
orders from all over the world 
electronically—with detailed 
specifications—in a form that the 
machines could use to produce the 
necessary items;

• You could see the latest movies, 
play the hottest video games, or bank 
and shop from the comfort of your home 
whenever you chose;

• You could obtain government 
information directly or through local 
organizations like libraries, apply for 
and receive government benefits 
electronically, and get in touch with 
government officials easily; and

• Individual government agencies, 
businesses and other entities all could 
exchange information electronically— 
reducing paperwork and improving 
service.

Information is one of the nation’s 
most critical economic resources, for 
service industries as well as 
manufacturing, for economic as well as 
national security. By one estimate, two- 
thirds of U.S. workers are in 
information-related jobs, and the rest are 
in industries that rely heavily on 
information. In an era of global markets

and global competition, the technologies 
to create, manipulate, manage and use 
information are of strategic importance 
for the United States. Those 
technologies will help U.S. businesses 
remain competitive and create 
challenging, high-paying jobs. They also 
will fuel economic growth which, in 
turn, will generate a steadily-increasing 
standard of living for all Americans.

That is Why the Administration has 
launched the National Information 
Infrastructure initiative. We are 
committed to working with business, 
labor, academia, public interest groups, 
Congress, and state and local 
governments to ensure the development 
of a national information infrastructure 
(Nil) that enables all Americans to - 
access information and communicate 
with each other using voice, data, image 
or video at anytime, anywhere. By 
encouraging private sector investment 
in the Nil’s development, and through 
government programs to improve access 
to essential services, we will promote 
U.S. competitiveness, job creation and 
solutions to pressing social problems.
II. What Is the Nil?

The phrase “information 
infrastructure” has an expansive 
meaning. The Nil includes more than 
just the physical facilities used to 
transmit, store, process, and display 
voice, data, and images. It encompasses:

• A wide range and ever-expanding 
range of equipment including cameras, 
scanners, keyboards, telephones, fax 
machines, computers, switches, 
compact disks, video and audio tape, 
cable, wire, satellites, optical fiber 
transmission lines, microwave nets, 
switches, televisions, monitors, printers, 
and much more.

The Nil will integrate and 
interconnect these physical components 
in a technologically neutral manner so 
that no one industry will be favored 
over any other. Most importantly, the 
Nil requires building foundations for 
living in the Information Age and for 
making these technological advances 
useful to the public, business, libraries, 
and other nongovernmental entities.
That is why, beyond the physical 
components of the infrastructure, the 
value of the National Information 
Infrastructure to users and the nation 
will depend in large part on the quality 
of its other elements:

• The information itself, which may 
be in the form of video programming, 
scientific or business data bases, images, 
sound recordings, library archives, and 
other media. Vast quantities of that 
information exist today in government 
agencies and even more valuable 
information is produced every day in

our laboratories, studios, publishing 
houses, and elsewhere.

• Applications and software that 
allow users to access, manipulate, 
organize, and digest the proliferating 
mass of information that the Nil’s 
facilities will put at their fingertips.

• The network standards and 
transmission codes that facilitate 
interconnection and interoperation 
between networks, and ensure the 
privacy of persons and the security of 
the information carried, as well as the 
security and reliability of the networks.

• The people—largely in the private 
sector—who create the information, 
develop applications and services, 
construct the facilities, and train others 
to tap its potential. Many of these 
people will be vendors, operators, and 
service providers working for private 
industry.

Every component of the information 
infrastructure must be developed and 
integrated if America is to capture the 
promise of the Information Age.

The Administration’s Nil initiative 
will promote and support full 
development of each component. 
Regulatory and economic policies will 
be adopted that encourage private firms 
to create jobs and invest in the 
applications and physical facilities that 
comprise the infrastructure. The Federal 
government will assist industry, labor, 
academia, and state and local 
governments in developing the 
information resources and applications 
needed to maximize the potential of 
those underlying facilities. Moreover, 
and perhaps most importantly, the Nil 
initiative will help educate and train 
our people so that they are prepared not 
only to contribute to the further growth 
of the Nil, but also to understand and 
enjoy fully the services and capabilities 
that it will make available.
III. N eed fo r  Government Action To 
Com plem ent Private Sector Leadership

The foregoing discussion of the 
transforming potential of the Nil should 
not obscure a fundamental fact—the 
private sector is already developing and 
deploying such an infrastructure today. 
The United States communications 
system—the conduit through which 
most information is accessed or 
distributed—is second to none in speed, 
capacity, and reliability. Each year the 
information resources, both hardware 
and software, available to most 
Americans are substantially more 
extensive and more powerful than the 
previous year.

The private sector will lead the 
deployment of the Nil. In recent years, 
U.S. companies have invested more 
than $50 billion annually in
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telecommunications infrastructure—and 
that figure does not account for the vast 
investments made by firms in related 
industries, such as computers. In 
contrast, the Administration's ambitious 
agenda for investment in critical Nil 
projects (including computing) amounts 
to $1-2 billion annually. Nonetheless, 
while the private sector role in Nil 
development will predominate, the 
government has an essential role to 
play. In particular, carefully crafted 
government action can complement and 
enhance the benefits of these private 
sector initiatives. Accordingly, the 
Administration’s Nil initiative will be 
guided by the following nine principles 
and goals, which are discussed in more 
detail below:*

(1) Promote private sector investment, 
through tax and regulatory policies that 
encourage innovation and promote long
term investment, as well as wise 
procurement of services.

(2) Extend the “universal service” 
concept to ensure that information 
resources are available to all at 
affordable prices. Because information 
means empowerment, the government 
has a duty to ensure that all Americans 
have access to the resources of the 
Information Age.

(3) Act as catalyst to promote 
technological innovation and new 
applications. Commit important 
government research programs and 
grants to help the private sector develop 
and demonstrate technologies needed 
for the ND.

(4) Promote seamless, interactive, 
user-driven operation of the NIL As the 
Nil evolves into a “network of 
networks,” government will ensure that 
users can transfer information across 
networks easily and efficiently.

(5) Ensure information security and 
network reliability. The Nil must be 
trustworthy and secure, protecting the 
privacy of its users. Government action 
will also aim to ensure that the overall 
system remains reliable, quickly 
repairable in the event of a failure and, 
perhaps most importantly, easy to use.

(6) Improve management of the radio 
frequency spectrum, mi increasingly 
critical resource.,

(7) Protect intellectual property rights. 
The Administration will investigate 
now to strengthen domestic copyright 
laws and international intellectual 
property treaties to prevent piracy and 
to protect the integrity of intellectual 
property.

(8) Coordinate with other levels of 
government and with other nations. 
Because information crosses state, 
regional, and national boundaries, 
coordination is important to avoid 
unnecessary obstacles and to prevent

unfair policies that handicap U.S. 
industry.

(9) Provide access to government 
information and improve government 
procurement. As described in the 
National Performance Review, the 
Administration will seek to ensure that 
Federal agencies, in concert with state 
and local governments, use the Nil to 
expand the information available to the 
public, so that the immense reservoir of 
government information is available to 
the public easily and equitably. 
Additionally, Federal procurement 
policies for telecommunications and 
information services and equipment 
will be designed to promote important 
technical developments for the Nil and 
to provide attractive incentives for the 
private sector to contribute to Nil 
development.

The time for action is now. Every day 
brings news of change: new 
technologies, like hand-held 
computerized assistants; new ventures 
and mergers combining businesses that 
not long ago seemed discrete and 
insular; new legal decisions that 
challenge the separation of computer, 
cable and telephones. These changes 
promise substantial benefits for the 
American people, but only if 
government understands fully the 
implication^ of these changes and to 
work with the private sector and other 
interested parties to shape the evolution 
of the communications infrastructure.
IV. Managing Change/Forging 
Partnerships

We will help to build a partnership of 
business, labor, academia, the public, 
and government that is committed to 
deployment of an advanced, rapid, 
powerful infrastructure accessible and 
accountable to all Americans.

Forging this partnership will require 
extensive inter-govemmental 
coordination to ensure that 
Administration, Congressional, state 
and local government policy regarding 
the NH is consistent, coherent, and 
timely. It also requires the development 
of strong working alliances among 
industry groups and between 
government and the businesses 
responsible for creating and operating 
the NIL Finally, close cooperation will 
be needed between government, users, 
service providers, and public interest 
groups to enture that the Nil develops 
in a way that benefits the American 
people.

Specifically, the Administration will:
(1) Establish an interagency Information 
Infrastructure Task Force.

The President has convened a Federal 
interagency “Information Infrastructure 
Task Force” (ITIT) that will work with

Congress and the private sector to 
propose the policies and initiatives 
needed to accelerate deployment of a 
National Information Infrastructure. 
Activities of the IITF include 
coordinating government efforts in Nil 
applications, linking government 
applications to the private sector, 
resolving outstanding disputes, and > 
implementing Administration policies. 
Chaired by Secretary of Commerce Ron 
Brown and composed of highlevel 
Federal agency representatives, the 
IITF's three committees focus on 
telecommunications policy, information 
policy, and applications.

(2) Establish a private sector Advisory 
Council on the National Information 
Infrastructure..

To facilitate meaningful private sector 
participation in the IITF’s deliberations, 
the President will sign an Executive 
Order creating the “United States 
Advisory Council on the National 
Information Infrastructure” to advise the 
IITF on matters relating to the 
development of the NH. The Council 
will consist of 25 members, who will be 
named by the Secretary of Commerce by 
December 1993. Nominations will be 
solicited from a variety of NH 
constituencies and interested parties. 
The UTF and its committees also will 
use other mechanisms to solicit public 
comment to ensure that it hears the 
views of all interested parties.

(3) Strengthen and streamline Federal 
communications and information! 
policy-making agencies.

In order to implement the ambitious 
agenda outlined in this document, the 
federal agencies most directly 
responsible for the evolution of the Nil 
(such as NTIA, the Office of Information 
and Regulatory Affairs at OMB, and the 
FCC) must be properly structured and 
adequately staffed to address many new 
and difficult policy issues. The 
Administration intends to ensure that 
these agencies have the intellectual and 
material resources they need. In 
addition, in accord with the Vice 
President’s National Performance 
Review, these agencies will make the 
organizational and procedural changes 
needed to most effectively contribute to 
the Nil initiative.
V. Principles and Goals fo r  Government 
Action

The Task Force currently is 
undertaking a wide-ranging examination 
of all issues relevant to the timely 
development and growth of the National 
Information Infrastructure. Specific 
principles and goals in areas where 
government action is warranted have 
already been identified and work has 
begun on the following matters:
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1. Promote Private Sector hrvestment
One of the most effective ways to 

promote investments in our nation’s 
information infrastructure is to 
introduce or further expand competition 
in communications and information 
markets. Vibrant competition in these 
markets will spur economic growth, 
create new businesses and benefit U.S. 
consumers.

To realize this vision, however, policy 
changes will be necessary:

A ction: Passage of communications 
reform legislation. The Administration 
will work with Congress to pass 
legislation by the end of 1994 that will 
increase competition and ensure 
universal access in communications 
markets—particularly those, such as the 
cable television and local telephone 
markets, that have been dominated by 
monopolies. Such legislation will 
explicitly promote private sector 
infrastructure investment^—both by 
companies already in the market and 
those seeking entry.

A ction: Revision of tax policies. Tax 
policies are important determinants of 
the amount of private sector investment 
in the NIL The President has signed into 
law tax incentives for private sector 
investment in R&D and new business 
formation, including a three-year 
extension of the R&D credit and a 
targeted capital gains reduction for 
investments in small businesses. Both of 
these tax incentives will help spur the 
private sector investment needed to 
develop the Nil.
2. Extend the “Universal Service” 
Concept to Ensure That Information 
Resources Are Available to All at 
Affordable Prices

The Communications Act of 1934 
articulated in general terms a national 
goal of “Universal Service” for 
telephones—widespread availability of 
a basic communications service at 
affordable rates. A major objective in 
developing the Nil will be to extend the 
Universal Service concept to the 
information needs of the American 
people in the 21st century. As a matter 
of fundamental fairness, this nation 
cannot accept a division of our people 
among telecommunications or 
information “haves” and “have-nots.” 
The Administration is committed to 
developing a broad, modem concept of 
Universal Service—one that would 
emphasize giving all Americans who 
desire it easy, affordable access to 
advanced communications and 
information services, regardless of 
income, disability, or location.

Devising and attaining a new goal for 
expanded Universal Service is

consistent with efforts to spur 
infrastructure development by 
increasing competition in 
communications and information 
markets. As noted above, competition 
can make low-cost, high-quality services 
and equipment widely available.
Policies promoting greater competition 
in combination with targeted support 
for disadvantaged users or especially 
high-cost or rural areas would advance 
both rapid infrastructure modernization 
and expanded Universal Service.

A ction: Develop a New Concept of 
Universal Service. To gather 
information on the best characteristics 
of an expanded concept of Universal 
Service, the Commerce Department’s 
National Telecommunications and 
Information Administration (NTIA) will 
hold a series of public hearings on 
Universal Service and the Nil, beginning 
by December 1993. The Administration 
will make a special effort to hear from 
public interest groups. Building on the 
knowledge gained from these activities, 
the IITF will work with the Advisory 
Council on the National Information 
Infrastructure, as well as with state 
regulatory commissions, to determine 
how the Universal Service concept 
should be applied in the 21st century.
3. Promote Technological Innovation 
and New Applications

Government regulatory, antitrust, tax, 
and intellectual property policies all 
affect the level and timing of new 
offerings in services and equipment— 
including the technology base that 
generates innovations for the 
marketplace. But technological 
innovations ultimately depend upon 
purposeful investment in research and 
development, by both the private sector 
and government. R&D investment helps 
firms to create better products and 
services at lower costs.

As noted in the Administration’s 
February 22,1993 technology policy 
statement: “We are moving to accelerate 
the development of technologies critical 
for long-term growth but not receiving 
adequate support from private firms, 
either because the returns are too distant 
or because the level of funding required 
is too great for individual firms to bear.” 
Government research support already 
has helped create basic information 
technologies in computing, networking 
and electronics. We will support further 
Nil-related research and technology 
development through research 
partnerships and other mechanisms to 
accelerate technologies where market 
mechanisms do not adequately reflect 
the nation’s return on investment. In 
particular, these government research 
and funding programs will focus on the

development of beneficial public 
applications in the fields of education, 
health care, manufacturing, and 
provision of government services.

A ction: Continue the High- 
Performance Computing and 
Communications Program. Established 
by the High-Performance Computing 
Act of 1991, the HPCC Program funds 
R&D designed to create more powerful 
computers, faster computer networks, 
and more sophisticated software. In 
addition, the HPCC Program is 
providing scientists and engineers with 
the tools and training they need to solve 
“Grand Challenges,” research 
problems—like designing new drugs— 
that cannot be solved without the most 
powerful computers. The 
Administration has requested $1 billion 
for the HPCC Program in fiscal year 
1994, and is in the process of forming 
a “High-Performance Computing 
Advisory Committee,” to provide 
private sector input on the Program.

We have also requested an additional 
$96 million in the FY 1994 budget to 
create a new component of the HPCC 
Program—Information Infrastructure 
Technologies and Applications (IITA). 
The Administration is working with 
Congress to obtain authorization to fund 
this effort, which will develop and 
apply high-performance computing and 
high-speed networking technologies for 
use in the fields of health care, 
education, libraries, manufacturing, and 
provision of government information.

A ction: Implement the Nil Pilot 
Projects Program. In its FY 94 budget, 
the Administration has requested 
funding from the Congress for Nil 
networking pilot and demonstration 
projects. Under NTIA’s direction, this 
pilot program will provide matching 
grants to state and local governments, 
health care providers, school districts, 
libraries, universities, and other non
profit entities. The grants will be 
awarded after a competitive merit 
review process and will be used to fund 
projects to connect institutions to 
existing networks, enhance 
communications networks that are 
currently operational, and permit users 
to interconnect among different 
networks. Funded projects will 
demonstrate the potential of the Nil and 
provide tangible benefits to their 
communities. Equally important, they 
will help leverage the resources and 
creativity of the private sector to devise 
new applications and uses of the Nil. 
The successes of the these pilot projects 
will create an iterative process that will 
generate more innovative approaches 
each year.

A ction: Inventory Nil Applications 
Projects. Many insights can be gained by
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sharing information about how 
government Can effectively use the NIL 
By the end of January 1994, the IITF 
will complete an inventory of current 
and planned government activities arid 
will widely disseminate the results 
through electronic and printed means. 
An electronic forum is being established 
to encourage government and private 
sector contributions and comments 
about government applications projects.
4. Promote Seamless, Interactive, User- 
Driven Operation

Because thé Nil will be a network of 
networks, information must be 
transferable over the disparate networks 
easily, accurately, and without 
compromising the content of the 
messages. Moreover, the Nil will be of 
maximum value to users if it is 
sufficiently "open” and interactive so 
that users can develop new services and 
applications or exchange information 
among themselves, without waiting for 
services to be offered by the firms that 
operate the Nil. In this way, users will 
develop new “electronic communities” 
and share knowledge and experiences 
that Can improve the way that they 
learn, work, play, and participate in the 
American democracy.

To assure interoperability and 
openness of the many components of an 
efficient, high-capacity Nil, standards 
for voice, video, data, and multi-media 
services must be developed. Those 
standards also must be compatible with 
the large installed base of 
communications technologies, and 
flexible and adaptable enough to meet 
usermeeds at affordable costs. The 
United States has long relied on a 
consensus-based, voluntary standards- 
setting process in communications. 
Particularly in the area of information 
and communications technology, where 
product cycles are often measured in 
months, not years, the standards process 
is critical and has not always worked to 
speed technological innovation and 
serve end-users well. Government can 
catalyze this industry-driven process by 
participating more actively in private- 
sector standards-writing bodies and by 
working with industry to address 
strategic technical barriers to 
interoperability and adoption of hew 
technologies.

To increase the likelihood that the Nil 
will be both interactive and, to a large 
extent, user-driven, government also 
must reform regulations and policies 
that may inadvertently hamper the 
development of interactive applications. 
For example, government regulations 
concerning the lack of reimbursement of 
health care procedures may deter the

growth of distance medicine 
applications.

A ction: Review and clarify the 
standards process to speed Nil 

lications.
y October 15,1993 the Commerce 

Department’s National Institute for 
Standards and Technology (NIST) will 
establish a panel and work with other 
appropriate agencies to review the 
government’s involvement in 
establishing network requirements and 
standards with domestic and 
international partners. The panel, with 
input from the private sector and other 
levels of government, will consider the 
role of the government in the standards 
process and will identify opportunities 
for accelerating the deployment of the 
NR

A ction: Review and reform 
government regulations that impede 
development of interactive services and 
applications. The Administration will 
work closely with the private sector, as 
well as state and local governments, to 
identify government policies and 
regulations that may hinder the growth 
of interactive services and applications. 
The IITF will determine how those 
regulations should be changed.
5. Ensure Information Security and 
Network Reliability

The trustworthiness and security of 
communications channels and networks 
are essential to the success of the NR 
Users must be assured that information 
transmitted over the infrastructure will 
go when and where it is intended to go. 
Electronic information systems can 
create new vulnerabilities. For example, 
electronic files can be broken into and 
copied from remote locations, and 
cellular phone conversations can be 
monitored easily. Yet these same 
systems, if properly designed, can offer 
greater security than less advanced 
communications channels.

Through the use of information 
systems, gathering, sending, and 
receiving a wide variety of personal 
information is now simple, quick, and 
relatively inexpensive. The use of 
information technologies to access, 
modify, revise, repackage, and resell 
information can benefit individuals, but 
unauthorized use can encroach on their 
privacy. While media reports often 
emphasize the role of modem 
information technology in invading 
privacy, technology advances and 
enhanced management oversight also 
offer the opportunity for privacy 
protection. This protection is especially 
important to businesses that 
increasingly transmit sensitive 
proprietary data through electronic 
means, In a climate of tough global

competitiveness to gain market 
advantage, the confidentiality of this 
information can spell the difference 
between business success or failure.

In addition, it is essential that the 
Federal government work with the 
communications industry to reduce the 
vulnerability of the nation’s information 
infrastructure. The Nil must be designed 
and managed in a way that minimizes 
the impact of accident or sabotage. The 
system must also continue to function 
in the event of attack or catastrophic 
natural disaster.

A ction: Review privacy concerns of 
the NR The IITF has developed a work 
plan to investigate what policies are 
necessary to ensure individual privacy, 
while recognizing the legitimate societal 
needs for information, including those 
of law enforcement. The IITF has also 
developed a work plan to investigate 
how the government will ensure that the 
infrastructure’s operations are 
compatible with the legitimate privacy 
interests of its users.

A ction: Review of encryption 
technology. In April, the President 
announced a thorough review of Federal 
policies on encryption technology. In 
addition, Federal agencies are working 
with industry to develop new 
technologies that protect the privacy of 
citizens, while enabling law 
enforcement agencies to continue to use 
court-authorized wiretaps to fight 
terrorism, drug rings, organized crime, 
and corruption. Federal agencies are 
working with industry to develop 
encryption hardware and software that 
can be used for this application.

A ction: Work with industry to 
increase network reliability. The 
National Communications System 
brings together 23 Federal agencies with 
industry to reduce the vulnerability of 
the nation’s telecommunications 
systems to accident, sabotage, natural 
disaster, or military attack. And the 
Federal Communications Commission 
has an industry and user Network 
Reliability Council to advise it on 
ensuring the reliability of the nation’s 
commercial telecommunications 
networks. These efforts are increasingly 
important as the threat posed by 
terrorism and computing hacking grows. 
The NCS will continue its work and will 
coordinate with the IITF. In addition, 
the National Security 
Telecommunications Advisory 
Committee, which advises the President 
in coordination with the NCS, as well as 
the FCC’s Network Reliability Council, 
will coordinate with and complement 
the work of the Advisory Council on the 
National Information Infrastructure.
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6. Improve Management of the Radio 
Frequency Spectrum

Many of the dramatic changes 
expected from the development of the 
information infrastructure will grow out 
of advances in wireless technologies.
The ability to access the resources of the 
Nil at any time, from anywhere in the 
country, will be constrained, however, if 
there is inadequate spectrum available.

To ensure that spectrum scarcity does 
not impede the development of the Nil, 
the Administration places a high 
priority on streamlining its procedures 
for the allocation and use of this 
valuable resource.

A ction: Streamline allocation and use 
of spectrum. The Administration is 
working with Congress to fully 
implement the spectrum management 
provisions of the Omnibus Budget and 
Reconciliation Act of 1993, to 
streamline government use of spectrum 
and to get spectrum to the public 
efficiently. These provisions will 
provide greater flexibility in spectrum 
allocation, including increased sharing 
of spectrum between private sector and 
government users, increased flexibility 
in technical and service standards, and 
increased choices for licensees in 
employing their assigned spectrum.

Action . Promote market principles in 
spectrum distribution. Further, the 
Administration will continue to support 
policies that place a greater reliance on 
market principles in distributing 
spectrum, particularly in the assignment 

» process, as a superior way to apportion 
this scarce resource among the widely 
differing wireless services that will be a 
part of the NIL At the same time, the 
Administration will develop policies to 
ensure that entrepreneurs and small, 
rural, minority- and women-owned 
businesses are able to participate in 
spectrum auctions.
7. Protect Intellectual Property Rights

Development of an advanced 
information infrastructure will create 
unprecedented market opportunities 
and new challenges for our world- 
preeminent media and information 
industries. The broad public interest in 
promoting the dissemination of 
information to our citizens must be 
balanced with the need to ensure the 
integrity of intellectual property rights 
and copyrights in information and 
entertainment products. This protection 
is crucial if these products—whether in 
the form of text, images, computer 
programs, databases, video or sound 
recordings, or multimedia formats—-are 
to move in commerce using the full 
capability of the NQ.

A ction: Examine the adequacy of 
copyright laws. The UTF will investigate

how to strengthen domestic copyright 
laws and international intellectual 
property treaties to prevent piracy and 
to protect the integrity of intellectual 
property. To ensure broad access to 
information via the Nil, the HTF will 
study how traditional concepts of fair 
use should apply with respect to new 
media and new works.

A ction: Explore ways to identify and 
reimburse copyright owners. The HTF 
will explore die need for standards for 
the identification of copyright 
ownership of information products in 
electronic systems (e.g., electronic 
headers, labels or signature techniques). 
The Task Force will also evaluate the 
need to develop an efficient system for 
the identification, licensing, and use of 
work, and for the payment of royalties 
for copyrighted products delivered or 
made available over electronic 
information systems.
8. Coordinate With Other Levels of 
Governmental and With Other Bodies

Domestic: Many of the firms that will 
likely participate in the Nil are now 
subject to regulation by Federal, state, 
and local government agencies. If the 
information infrastructure is to develop 
quickly and coherently, there must be 
close coordination among the various 
government entities, particularly with 
respect to regulatory policy. It is crucial 
that all government bodies—particularly 
Congress, the FCC, the Administration, 
and state and local governments—work 
cooperatively to forge regulatory 
principles that will promote 
deployment of the NH.

A ction: Seek ways to improve 
coordination with state and local 
officials. The UTF will meet with state 
and local officials to discuss policy 
issues related to development of the NH. 
The Task Force will also seek input 
from the private sector and non-federal 
agencies as it devises proposals for 
regulatory reform. The Administration 
is committed to working closely with 
state and local governments in 
developing its telecommunications 
policies.

International: The NH also will 
develop in the context of evolving 
global networks. Because customers 
typically demand that U.S. 
communications providers offer services 
on a global basis, it is critical that the 
infrastructure within this country can 
meet international, as well as domestic, 
requirements.

A ction: Open up overseas markets.
The Administration has shown its 
willingness to work directly on behalf of 
U.S. firms to ensure that they have an 
equal opportunity to export 
telecommunications-related goods and

services to potential overseas customers. 
For example, the Commerce Department 
is developing new export control 
policies governing computers and 
telecommunications equipment 
manufactured by U.S. firms. These 
changes will remove export restrictions 
on many of these products and permit 
U.S. manufacturers to enter new 
markets not previously available to 
them. The Administration will continue 
to work to open overseas markets for 
U.S. services and products.

A ction: Eliminate barriers caused by 
incompatible standards. Equally 
important is the need to avoid trade 
barriers raised by incompatible U.S. and 
foreign standards or—-more subtly-— 
between the methods used to test 
conformance to standards. Through its 
participation in international standards 
committees, the Administration is 
working to eliminate or avert such 
barriers.

Action .' Examine international and 
U.S. trade regulations. The 1ITF will 
coordinate the Administration's 
examination of policy issues related to 
the delivery of telecommunications 
services to and from the U.S., including 
claims by some U.S. companies that 
regulatory practices in foreign 
countries—including denial of market 
access for U.S. carriers and the 
imposition of excessive charges for 
completing calls from the United 
States—are harming the competitiveness 
of the industry and the costs charged to 
U.S. customers for service. The UTF also 
will reexamine U.S. regulation of 
international telecommunications 
services.
9. Provide Access to Government 
Information and Improve Government 
Procurement

Thomas Jefferson said that 
information is the currency of 
democracy. Federal agencies are among 
the most prolific collectors and 
generators of information that is useful 
and valuable to citizens and business. 
Improvement of the nation's 
information infrastructure provides a 
tremendous opportunity to improve the 
delivery of government information to 
the taxpayers who paid for its 
collection; to provide it equitably, at a 
fair price, as efficiently as possible.

The Federal government is improving 
every step of the process of information 
collection, manipulation, and 
dissemination. The Administration is 
funding research programs that will 
improve the software used for browsing, 
searching, describing, organizing, and 
managing information. But it is 
committed as well to applying those 
tools to the distribution oi information
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that can be useful to the public in their 
various roles as teachers, researchers, 
business people, consumers, etc.

The key questions that must be 
addressed are: What information does 
the public want? What information is in 
electronic form? By what means can it 
be distributed? How can all Americans 
have access to it? A secondary question 
is: How can government itself improve 
through better information 
management?

Action: Improve the accessibility of 
government information. OTT working 
groups will carefully consider the 
problems associated with making 
government information broadly 
accessible to the public electronically. 
Additionally, several inter-agency 
efforts have been started to ensure that 
the right information is stored and 
available. Finally, to help the public 
find government information, an inter
agency project has been formed to 
develop a virtual card catalogue that 
will indicate the availability of 
government information in whatever 
form it takes.

Action: Upgrade the infrastructure for 
the delivery of government information. 
The Federal government has already 
taken a number of steps to promote 
wider distribution of its public reports. 
Legislation has been enacted to improve 
electronic dissemination of government 
documents by the Government Printing 
Office. A number of Federal agencies 
have moved aggressively to convert 
their public information into electronic 
form and disseminate it over the 
Internet, where it will be available to 
many more people than have previously 
had access to such information. In the 
future, substantial improvements will be 
made to “FedWorld,” an electronic 
bulletin board established by the 
Department of Commerce’s National 
Technical Information Service (NTIS), 
which links the public with more than 
100 Federal bulletin boards and 
information centers. These 
improvements will enhance FedWorld’s 
ability to distribute to the public 
scientific, technical, and business- 
related information generated by the 
U.S. Government and other sources. 
Finally, a conference will be held in the 
Fall of 1993 to begin teaching Federal 
employees how they can use these 
distribution mechanisms.

Action: Enhance citizen access to 
government information. In June 1993, 
0MB prescribed new polices pertaining 
to the acquisition, use, and distribution 
of government information by Federal 
agencies. Among other things, thé 
policies mandate that, in distributing 
information to the public, Federal 
agencies should recoup only those costs

associated with the dissemination of 
that information, not with its creation or 
collection. Moreover, a number of inter
agency efforts are under way to afford 
greater public access to government 
information. One project seeks to turn 
thousands of local and field offices of 
various Federal agencies into Interactive 
Citizen Participation Centers, at which 
citizens can communicate with the 
public affairs departments of all Federal 
agencies.

A ction: Strengthen inter-agency 
coordination through the rise of 
electronic mail. To implement the 
National Performance Review’s 
recommendation on expanded use of 
electronic mail within the Federal 
government, an inter-agency 
coordinating body has been established 
to incorporate electronic mail into the 
daily Work environment of Federal 
workers. The group is also sponsoring 
three pilot projects to expand 
connectivity that will build a body of 
experience that other Federal agencies 
can draw on when they begin to use 
electronic mail.

A ction: Reform the Federal 
procurement process to make 
government a leading-edge technology 
adopter. The Federal government is the 
largest single buyer of high technology 
products. The government has played a 
key role in developing emerging markets 
for advanced technologies of military 
significance; it can be similarly effective 
for civilian technologies. The 
Administration will implement the 
procurement policy reforms set forth in 
the National Performance Review 
report.

V7. A m erica’s Destiny is L inked to Our 
Inform ation Infrastructure

The principles and goals outlined in 
this document provide a blueprint for 
government action on the Nil. Applying 
them will ensure that government 
provides constructive assistance to U.S. 
industry, labor, academia and private 
citizens as they develop, deploy and use 
the infrastructure.

The potential benefits for the nation 
are immense. The Nil will enable U.S. 
firms to compete and win in the global 
economy, generating good jobs for the 
American people and economic growth 
for the nation. As importantly, the Nil 
promises to transform the lives of the 
American people. It can ameliorate the 
constraints of geography and economic 
status, and give all Americans a fair 
opportunity to go as far as their talents 
and ambitions will take them.

Tab G—Benefits and Applications of the 
National Information Infrastructure

The development of the National 
Information Infrastructure is not an end 
in itself; it is a means by which the 
United States can achieve a broad range 
of economic and social goals. Although 
the Nil is not a “silver bullet” for all of 
the problems we face, it can make an 
important contribution to our most 
pressing economic and social 
challenges.

This infrastructure can be used by all 
Americans, not just by scientists and 
engineers. As entrepreneurs, factory 
workers, doctors, teachers, federal 
employees, and citizens, Americans can 
harness this technology to:

• Create jobs, spur growth, and foster 
U.S. technological leadership;

• Reduce health care costs while 
increasing the quality of service in 
underserved areas;

• Deliver higher-quality, lower-cost 
government services;

• Prepare our children for the fast- 
paced workplace of the 21st century; 
and

• Build a more open and 
participatory democracy at all levels of 
government;

This is not a far-fetched prediction.
As shown below, our current 
information infrastructure is already 
making a difference in the lives of 
ordinary Americans, and we have just 
begun to tap its potential.
Econom ic Benefits

The National Information 
Infrastructure will help create high- 
wage jobs, stimulate economic growth, 
enable new products and services, and 
strengthen America’s technological 
leadership. Whole new industries will 
be created, and the infrastructure will be 
used in ways we can only begin to 
imagine. Below are some of the 
potential benefits to the U.S. economy:
1. Increased Economic Growth and 
Productivity

• The Computer Systems Policy 
Project estimates that the Nil will 
“create as much as $300 billion 
annually in new sales across a range of 
industries.”

• The Economic Strategy Institute 
concluded that accelerated deployment 
of the Nil would increase GDP by $194- 
$321 billion to GNP by the year 2007, 
and increase productivity by 20 to 40 
percent.
2. Job Creation

Although there are no definitive 
estimates for the total number of U.S. 
jobs the deployment of the Nil will 
create, it is clear that it has the potential



4 9 0 3 2 Federal Register / Vol. 58, No. 181 / Tuesday, September 21, 1993 / Notices

to create hundreds of thousands of jobs. 
For example:

• Industry experts believe that the 
Personal Communications Services 
industry, a new family of wireless 
services, could create as many as
300,000 jobs in the next 10-15 years. 
The development of this industry will 
be accelerated by the Emerging 
Telecommunications Technology Act, 
which was signed by President Clinton 
as part of the budget package.
3. Technological Leadership

The Nn will serve as the driver for a 
wide variety of technologies, such as 
semiconductors, high-speed networking, 
advanced displays, software, and 
human/computer interfaces such as 
speech recognition.

This technology will be used to create 
exciting new products and services, 
strengthening U.S. leadership in the 
electronics and information technology 
sector; For example, experts envision 
the production of powerful computers 
that will be held in the palm of our 
hand, “as mobile as a watch and as 
personal as a wallet, * * * • (they! will 
recognize speech, navigate streets, take 
notes, keep schedules, collect mail, 
manage money, open the door and start 
the car, among other computer functions 
we cannot imagine today.“
4. Regional, State, and Local Economic 
Development

In today’s knowledge-based, global 
economy in which capital and 
technology are increasingly mobile, the 
quality of America’s information 
infrastructure will help determine 
whether companies invest here or 
overseas. States and regions increasingly 
recognize that development of their 
information infrastructure is key to 
creating jobs and attracting new 
businesses:

• In May 1993, Governor Jim Hunt 
announced the creation of the North 
Carolina Information Highway, a 
network of fiber optics and advanced 
switches capable of transmitting the 
entire 3 3-volume Encyclopedia 
Britannica in 4.7 seconds. This network, 
which will be deployed in cooperation 
with BellSouth, GTE, and Carolina 
Telephone, is a key element of North 
Carolina's economic development 
strategy.

• In California’s Silicon Valley, 
academics, business executives, 
government officials, and private 
citizens are working together to build an 
“advanced information infrastructure 
and the collective ability to use it.” A 
non-profit organization, Smart Valley 
Inc., will help develop the information 
infrastructure and its applications.

Many business applications are 
envisioned, including desktop 
videoconferencing, rapid delivery of 
parts designs to fabrication shops, 
design of chips on remote 
supercomputers, electronic commerce, 
and telecommuting.

• The Council of Great Lakes 
Governors has developed a regional 
telecommunications initiative, which 
includes creating an open data network 
as a first step towards creation of a Great 
Lakes Information Highway, promoting 
access in rural areas, developing a set of 
telecommunications service goals and a 
time table for achieving them, and 
developing a computerized inventory of 
each state’s advanced 
telecommunications infrastructure.
5. Electronic Commerce

Electronic commerce [e.g ., on-line 
parts catalogues, multi-media mail, 
electronic payment, brokering services, 
collaborative engineering) can 
dramatically reduce the time required to 
design, manufacture, and market new 
products. “Time to market” is a critical 
success factor in today’s global 
marketplace. Electronic commerce will 
also strengthen the relationships 
between manufacturer, suppliers, and 
joint developers. In today’s marketplace, 
it is not unusual to have 12 or more 
companies collaborating to develop and 
manufacture new products.
Health Care

The Nil can help solve America’s 
health care crisis. The Clinton 
Administration is committed to health 
care reform that will ensure that 
Americans will never again lose their 
health care coverage and that controls 
skyrocketing health care costs. The costs 
of doing nothing are prohibitive:

• Since 1980, our nation’s health care 
costs have quadrupled. Between 1980 
and 1992, health expenditures shot up 
from 9 percent to 14 percent of GDP; 
under current policies, they will hit 19 
percent by the year 2000. Health care 
cost increases will eat up more than half 
of the new federal revenue expected 
over the next four years.

• Twenty-five cents out of every 
dollar on a hospital bill goes to 
administrative costs and does not buy 
any patient care. The number of health 
care administrators is increasing four 
times faster than the number of doctors.

These problems will not be solved 
without comprehensive health care 
reform. Better use of information 
technology and the development of 
health care applications for the NR, 
however, can make an important 
contribution to reform. Experts estimate 
that telecommunications applications

could reduce health care costs by $36 to 
$100 billion each year while improving 
quality and increasing access, Below are 
some of the existing and potential 
applications:
1. Telemedicine

By using telemedicine, doctors and 
other care givers can consult with 
specialists thousands of miles away; 
continually upgrade their education and 
skills; and share medical records and x- 
rays.

Exam ple: In Texas, over 70 hospitals, 
primarily in rural areas, have been 
forced to close since 1984. The Texas 
Telemedicine Project in Austin, Texas 
offers interactive video consultation to 
primary care physicians in rural 
hospitals as a way of alleviating the 
shortage of specialists in rural areas.
This trial is increasing the quality of 
care in rural areas and providing at least 
14 percent savings by cutting patient 
transfer costs and provider travel.
2. Unified Electronic Claims

More than 4 billion health care claims 
are submitted annually from health care 
providers to reimbursement 
organizations such as insurance 
companies, Medicare, Medicaid, and 
HMOs. Moreover, there are 1,500 
different insurance companies in the 
United States using many different 
claims forms. The administrative costs 
of the U.S. health care system could be 
dramatically reduced by moving 
towards standardized electronic 
submission and processing of claims.
3. Personal Health Information Systems

The United States can nse computers 
and networks to promote self care and 
prevention by making health care 
information available 24 hours a day in 
a form that aids decision making. Most 
people do not have the tools necessary 
to become an active and informed 
participant in their own health care. As 
a result, far too many people (estimates 
range from 50 to 80 percent) entering 
the health care system do not really 
need a physician’s care. Many 
improperly use the system by, for 
example, using the emergency room for 
a cold or back strain. Many of those who ■ 
end up with serious health problems 
enter the health care system too late, 
and thus require more extensive and 
costly therapy. Michael McDonald, 
chairman of the Communications and 
Computer Applications in Public Health 
(CCAPH), estimates that even if personal 
health information systems were used 
only 25 to 35 percent of the time, $40 
to $60 billion could be saved.

E xam ple: InterPractice Systems, a 
joint venture of Harvard Community
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Health Plan in Boston and Electronic 
Data Systems, has placed terminals in 
the homes of heavy users of health ears, 
such as the elderly, pregnant women, 
and families with young children. Based 
on a patient’s symptoms and then 
medical history, an electronic advice 

: system makes recommendations to 
HCHP’s members about using self cane,

| talking with a doctor, or scheduling art 
appointment. In one instance, "an 11- 
year old who regularly played with the 

I terminal heard his father complain, one 
day of chest pains and turned to the 
system for help; it diagnosed the 
symptoms as a probable heart attack.
The diagnosis was correct/*

[4. Computer-Based Patient Records
I  The Institute of Medicine has 
I concluded that Computer-Based Patient 
Records are critical to improving die 

[quality and reducing the cost of health 
[care. Currently:

11 percent of laboratory tests must 
| be re-ordered because of lost results;

30 percent of the time; the 
I treatment ordered is not documented at 
| all;

| 40 percent of the time a diagnosis 
[isn’t recorded; and

30 percent of the time a medical 
[record is completely unavailable during 
■patient visits.
■Civic Netw orking Technology m  the 
[Public Interest

The benefits of the Nil extend far 
¡beyond economic growth. As the Center 
| for Civic Networking observed,
I  "A country that works smarter: enjoys 
■efficient, less costly government, guided by a 
■well-informed citizenry; that produces high, 
puality jobs and educated citizens to fill 
hem; that paves a road away from poverty; 
hat promotes life-long learning, public His 
rnd the cultural life of our communities. This 

£s the promise of the National information 
nfrastructure."

I The NQ could be used to create an 
['electronic commons” and promote the 
public interest in the following ways:
■ Community Access Networks
Grass-roots networks are springing up 

pi over the country, providing citizens 
with a wide range of information 
fervices. The National Information 
tifrastmcture should expand a citizen’s 

Rapacity for action in local institutions,
5 it must honor regional differences 
Qd the cultural diversity of America’s 

[tentage, *
Example: The Heartland FreeNet hr 

poria, Illinois provides a wide range of 
community information to the citizens 
If Central Illinois 24 hours a day. 
rPics covered include 113 areas of 
|°dal services; a year long community

calendar; the American Red Cross; 
current listings from the Illinois Job 
Servicer resources for local businesses; 
and local government information. 
Experts in all fields from law to the Red 
Cross to chemical dependency volunteer 
their time and expertise to answer

public.
E xam ple: T h e  Big Sky Telegraph 

began operation in 1983 as an electronic 
bulletin board system linking Montana’s 
114 one-room, schools to each other and 
to Western Montana College. Today, the 
Big Sky Telegraph enables the formation 
of “virtual communities”—linking 
schools, libraries, county extension 
services, women’s centers, and 
hospitals. Montana’s high-school 
students learning Russian can now 
communicate with Russian students, 
and science students are participating in 
a course on “chaos theory” offered by 
MIT.

2. Dissemination of Government 
Information

The free flow of information between 
the government and the public is  
essential to a democratic society. 
Improvements in the National 
Information Infrastructure provide a 
tremendous opportunity to improve the 
delivery of government information to 
the taxpayers who paid for its 
collection; to provide it equitably, at a 
fair price, as equitably as possible.

Exam ple: Some of the most powerful 
examples of the power inherent in 
information collection and 
dissemination come from the experience 
of Federal agencies. For example,the 
Emergency Planning and Community 
Right-to-Know Act of 1986 established a 
Toxic Release Inventory (TRI), which 
required industries to report their 
estimated total releases of toxic 
chemicals to the environment The 
Environmental Protection Agency has 
used a variety of means for making the 
data available to the public, including a 
collaborative effort involving the 
agency, the nonprofit community, and 
philanthropy. This effort involved 
making the TRI available through an 
online service called RTK NET (the 
Right-to-Know Computer Network), 
operated by QMR Watch and Unison 
Institute. As a result of the TRI program, 
EPA and industry developed the “33/
50” program, in which CEOs set a goal 
of reducing their pollution by 33 
percent by 1992 mid 50 percent by 1995. 
Because of RTK NET’S success, EPA is 
seeking to expand the information 
available on the service.

3. Universal Access
The NH must be used to bring 

Americans together, as opposed to 
allowing a further polarization between 
information “haves” and “have nots.”

Exam ple: As part of a recent cable 
franchise negotiation, fiber optic cable 
was deployed in Harlem, where 40 
percent of the residents five below the 
poverty line. New York City is exploring 
the use of interactive video conferencing 
between community rooms in housing 
projects and government offices, 
schools, and New York corporations. 
These facilities could be used to teach 
parenting to teenage mothers, and 
promote mentoring programs between, 
inner city youth and employees of New 
York corporations.
R esearch

One of the central objectives of the 
High Performance Computing and 
Communications Initiative (HPCCI) is to 
increase the productivity of the research 
community and enable scientists and 
engineers to tackle “Grand Challenges,” 
such as forecasting the weather, 
building more energy-efficient cars, 
designing life-saving drugs, and 
understanding how galaxies are formed.

A s a result of advances in computing 
and networking technologies promoted 
by the HPCCI, America’s scientists and 
engineers !and their colleagues and 
peers around the world) are able to 
solve fundamental problems that would 
have been impossible to solve in the 
past. U.S. researchers wifi continue to 
benefit from the HPCCI and file 
emerging National Information 
Infrastrocture. Below are just a few of 
the ways in which this technology is 
being used by U.S. researchers: *
1. Solving Grand Challenges

As a result of investments in high 
performance computers, software, and 
high-speed networks, researchers have 
access to more and more computational 
resources. As a result, scientists and 
engineers have been able to more 
accurately model the Earth’s climate; 
design and simulate next-generation 
aircraft (the High Speed Civil 
Transport); improve detection of breast 
cancer by tinning two-dimensional MRT 
images into three-dimensional views; 
and enhance the recovery of oil and gas 
from America’s existing reservoirs.
2. Enabling Remote Access to Scientific 
Instruments

Because of advancements in networks 
and visualization software, scientists 
can control and share remote electron 
microscopes, radio telescopes, and other 
scientific instruments.
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3. Supporting Scientific Collaboration
The Internet has allowed scientists in 

the United States and around the world 
to access databases, share documents, 
and communicate with colleagues. For 
example, one computer language was 
developed by 60 people in industry, 
government and academia over a period 
of 3 years with only two days of face- 
to-face meetings. Instead, project 
participants sent 3,000 e-mail messages 
to each other, dramatically reducing the 
time required to develop the language. 
As scientific research becomes 
increasingly complex and 
interdisciplinary, scientists see the need 
to develop ‘ ‘collaboraiories, ” centers 
without walls in which "the nations’ 
researchers can perform their research 
without regard to geographical 
location—interacting with colleagues, 
access instrumentation, sharing data 
and computational resources, [and] 
accessing information in digital 
libraries.”
Life-Long Learning

Increasingly, what we earn depends 
on what we leam. Americans must be 
well-educated and well-trained if we are 
to compete internationally and enjoy a 
healthy democracy. The magnitude of 
the challenge we face is well-known:

• 25 percent of students nation-wide 
no longer complete high-school, a figure 
which rises to 57 percent in some large 
cities.

• Currently, 90 million adults in the 
United States do not have the literacy 
skills they need to function in our 
increasingly complex society.

The Clinton Administration has set 
ambitious national goals for lifelong 
learning. The “Goals 2000: Educate 
America Act” would make six 
education goals part of national policy: 
90 percent high school graduation rate; 
U.S. dominance in math and science; 
total adult literacy; safe and drug-free 
schools; increased competency in 
challenging subjects; and having every 
child enter school “ready to leam.” 
Secretary of Labor Robert Reich also has 
emphasized the need to move towards 
“new work.” New work requires 
problem-solving as opposed to rote 
repetition, upgrading worker skills, and 
empowering front-line workers to 
continuously improve products and 
services. All of the Administration’s 
policy initiatives (national skill 
standards, school-to-work transition, 
training for displaced workers) are 
aimed at promoting the transition 
towards high-wage, higher-value “new 
work.”

Although technology alone cannot fix 
what is wrong with America’s education

and training system, the Nil can help. 
Studies have shown that computer- 
based instruction is cost-effective, 
enabling 30 percent more learning in 
40% less time at 30% less cost. Fortune 
recently reported that:

“From Harlem to Honolulu, electronic 
networks are sparking the kind of excitement 
not seen in America’s classrooms since the 
space race * * *. In scores of programs and 
pilot projects, networks are changing the way 
teachers teach and students leam.”

The United States has just begun to 
exploit the educational applications of 
computers and networks. Students and 
teachers can use the Nil to promote 
collaborative learning between students, 
teachers, and experts; access on-line 
“digital libraries”; and take “virtual” 
field trips to museums and science 
exhibits without leaving the classroom.

Exam ple: Headquartered in 
Cambridge, Massachusetts and funded 
by the National Science Foundation, the 
Global Laboratory Project links students 
from over 101 schools in 27 states and 
17 foreign countries, including Japan, 
Saudi Arabia, Russia and Argentina. All 
over the world, students establish 
environmental monitoring stations to 
study climate change, monitor 
pollutants such as pesticides and heavy 
metals, and measure ultraviolet 
radiation. Students share their data over 
the Global Lab telecommunications 
network with each other and with 
scientists to maku comparisons, conduct 
analyses, and gain a global perspective 
on environmental problems.

Exam ple: In Texas, the Texas 
Education Network (TENET) now serves 
over 25,000 educators, and is making 
the resources of the Internet available to 
classrooms. One Texas educator from a 
small school district described the' 
impact it was having on the learning 
experiences of children:

“The smaller districts can now access 
NASA, leave messages for the astronauts, 
browse around in libraries larger than ever 
they will ever be able to visit, discuss the 
Superconducting Supercollider project with 
the physicist in charge, discuss world 
ecology with students in countries around 
the world, read world and national news that 
appears in newspapers that are not available 
in their small towns, work on projects as 
equals and collaborators with those in urban 
areas, and change the way they feel about the 
size of their world. This will create students 
that we could not create otherwise. This is 
a new education and instruction.”

As computers become more powerful 
and less expensive, students may 
eventually carry hand-held, computer- 
based “intelligent tutors,” or leam in 
elaborate simulated environments. One 
expert predicted the following 
educational use of virtual reality:

“Imagine a biology student entering an 
immersive virtual laboratory environment 
that includes simulated molecules. The 
learner can pick up two molecules and 
attempt to fit them together, exploring 
docking sites. In addition to the three- 
dimensional images in the head-mounted 
display, the gesture gloves on his hands press 
back to provide feedback to his sense of 
touch. Alternatively, the student can expand 
a molecule to the size of a large building and 
fly around in it, e x am ining the internal 
structure.”
Creating a G overnm ent That Works 
B etter 8 “ Costs Less

Vice President Gore's National 
Perform ance Review  (NPR) provides a 
bold vision of a federal government 
which is effective, efficient and 
responsive. Moving from red tape to 
results will require sweeping changes: 
emphasizing accountability for 
achieving results as opposed to 
following mies; putting customers first; 
empowering employees; and 
reengineering how government agencies 
do their work. As part of this vision, the 
NPR emphasizes the importance of 
information technology as a tool for 
reinventing government:

“With computers and 
telecommunications, we need not do 
things as we have in the past. We can 
design a customer-driven electronic 
government that operates in ways that, 
10 years ago, the most visionary planner 
could not have imagined.”

The NPR has identified a number of 
ways in which “electronic government” 
can improve the quality of government 
services while cutting costs, some of 
which are described below:
1. Develop a Nationwide System to 
Deliver Government Benefits 
Electronically

The government can cut costs through 
“electronic benefits transfer” for 
programs such as federal retirement, 
social security, unemployment 
insurance, AFDC, and food stamps. For 
example, 3 billion Food Stamps aré 
printed and distributed to over 10 
million households. Estimates suggest 
that $1 billion could be saved over five 
years once electronic benefits for food 
stamps is fully implemented.
2. Develop Integrated Electronic Access 
to Government Information and Services

Currently, citizen access to federal 
government information is 
uncoordinated and not customer- 
friendly. Electronic kiosks and 
computer bulletin boards can result' in 
quick response, complete information, 
and an end to telephone tag.

E xam ple: Info/California is a network 
of kiosks in places like libraries and
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shopping malls. Californians can use 
these touch-screen computers to renew 
vehicle registration, register for 
employment openings, and get 
information on 90 different subjects* 
such as applying for student loans or 
resolving tenant-landlord disputes.
These kioskshave reduced the cost of 
job-match services from $150 to $49 per 
person.
3. Establish a National Lavr 
Enforcement/Public Safety Network

Whether responding to natural or 
technological disasters, or performing 
search and rescue or interdiction 
activities, federal, state, and local law 
enforcement and public safety workers 
must be able to communicate with each 
other effectively, efficiently, and 
securely. Currently, federal, stats mid 
local law enforcement agencies have 
radio systems which cannot 
communicate with each other because 
they occupy different parta of the 
spectrum.
4. Demonstrate and Provide

! Government-wide Electronic Mail

Government-wide e-mail can provide 
rapid communications among 
individuals and groups, break down 
barriers to information flows between 
and within agencies, allow better 
management of complex interagency 
projects; and permit more 
communication between government 
officials and the public.
Tab D—The Information Infrastructure 
Task Force
Mission

While the private sector will build 
; and run virtually all of the National 
| Information Infrastructure (Nil), the 
President and the Vice President have 
stated dearly that the Federal 
government has a key leadership role to 
play in its development. Accordingly, 
the White House formed the Information 
Infrastructure Task Force (ITFF) to 
articulate and implement die 
Administration's vision for the NIL The 
task force consists of high-level 
representatives of the Federal agencies 
that play a major role in the 
development and application of 
information technologies. Working 
together with the private sector, the 
participating agencies will develop 
comprehensive telecommunications and 
information policies that best meet the 
needs of both the agenrims and the 
country. By helping build consensus on 
thomy policy issues, the HTF will 
enable agencies to make and implement 
policy more quickly and effectively.

A high-level Advisory Council on the 
National Information Infrastructure' has 
been established by Executive Order to 
provide advice to the IITF. It wiE 
consist of representatives of the many 
different stakeholders in the Nil, 
including industry, labor, academia, 
public interest groups, and state and 
local governments. The Secretary of 
Commerce will appoint the 25 members 
of die advisory committee.

The HTF is working doselÿ with the 
High Performance Computing, 
Communications, and Information 
Technology (HPCCTT7 Subcommittee of 
the Federal Coordinating Council for 
Science, Engineering, and Technology 
(FCCSET) , which is chaired by the 
White House Office of Science and 
Technology Policy. The HPCCFF 
Subcommittee provides technical advice 
to the IITF and coordinates Federal 
research activities that support 
development of the National 
Information Infrastructure.
M em bership

AU the key agencies Involved in 
telecommunications and information 
policy are represented on the task force. 
The task force operates under the aegis 
of die White House Office of Science 
and Technology Policy and the National 
Economic CotmciL Ron Brown, the 
Secretary of Commerce, chairs the HTF, 
and much of the staff work for the tad; 
force will be done by the National 
Telecommunications and Information 
Administration (NTIA) of the 
Department of Commerce.
Structure

To date, three committees of the HTF 
have been established:

(1) Telecommunications Policy 
Committee, winch wiE formulate a 
consistent Administration position on 
key telecommunications issues, is 
chaired by Larry Irving, head of the 
National Telecommunications and 
Information Administration of the 
Department of Commerce. Recently, the 
Committee created: The Working Group 
on Universal Service, which wiE work 
to ensure that all Americans have access 
to and can enjoy the benefits of the 
National Information Infrastructure,

(2) Information PoEcy Committee, 
which is  addressing critical information 
policy issues that mud be addressed if  
the National Information Infrastructure 
is to be fuEy deployed and utilized. 
Sally Kaizen, head o f the Office of 
Information and Regulatory Affairs at 
the Office of Management and Budget 
(OMB), chairs the Committee. The 
Committee has created three working 
groups:

The Working Group on foteEectuai 
Property Rights, to develop proposals 
for protecting copyrights and amer 
EPR in an electronic world, Bruce 
Lehman, head of the Patent and 
Trademark Office of the Department 
of Commerce, chairs this group.

The Working Group on Privacy, to 
design Administration policies to 
protect individual privacy despite the 
rapid increase in the collection, 
storage, and dissemination of personal 
data in electronic form. It is chaired 
by Pat Faley, Acting Director of the 
Office of Consumer Affairs,
Department of Health and Human 
Services.

The Working Group on Government 
Information focuses on ways to 
promote dissemination of government 
data in electronic form. Bruce 
McCcmneE, OMB’s Office of 
Information and Regulatory Affairs, 
chairs this group.
(3) Applications Committee, which 

coordinates Administration efforts to 
develop, demonstrate, and promote 
applications of information technology 
in manufacturing, education, health 
care, government services, libraries, and 
other areas. This group works closely 
with the High Performance Computing 
and Communications Program, which is 
funding development of new 
applications technologies, to determine 
how AdmimstrationpoEcies can best 
promote the deployment of such 
technologies. Arati Prabhakar, Director 
of the National Institute of Standards 
and Technology , chairs thé Committee. 
This Committee is responsible for 
implementing many of the 
recommendati ons of the Vice 
Presidents National Performance 
Review that pertain to information 
technology. So for, the Committee has 
created one working group: The 
Working Group on Government 
Information Technology Services (GITS) 
will coordinate efforts to improve the 
application of information technology 
by Federal agencies.
Tab E—United States Advisory Council 
on the National Information 
Infrastructure

• The President will sign an 
Executive Order creating the "United 
States Advisory Council on the National 
Information Infrastructure^ to facilitate 
private sector input to the Information 
Infrastructure Task Force. The HTF’, 
which is choired by the Secretary of 
Commerce^ will weak with Congress and 
the private sector to propose the policies 
and initiatives needed to accelerate 
deployment of the NE.

• The Council wiE consist of not 
more than 25 senior-level mdrvktoals to
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be named by the Secretary of Commerce 
this year. A chair and/or vice chair will 
be appointed by the Secretary from 
among the Council members.

• Nominations will be solicited from 
a variety of NO constituencies and 
interest groups. The HTF and its 
committees also will use other 
mechanisms to solicit public input to 
ensure that it hears the views of all 
interested parties.

• The Council will be broadly 
representative of the key constituencies 
impacted by the Nil, including business, 
labor, academia, public interest groups, 
and state and local governments.

• The Council shall advise the HTF 
on matters related to the development of 
the NH, such as: the appropriate roles of 
the private and public sectors in Nil 
development; a vision for the evolution 
of the NH and its public and commercial 
applications; the impact of current and: 
proposed regulatory regimes on the 
evolution of the NH; privacy, security, 
and copyright issues; national strategies 
for maximizing interconnection and 
interoperability of communications 
networks; and universal access.

• The Council is expected to invite 
experts to submit information to the 
Council and form subcommittees of the 
Council to review specific issues.

• The Department of Commerce will 
act as ‘'secretariat” for the Council, 
providing administrative services, 
facilities, staff and other support 
services.

• The Council will exist for two years 
unless its charter is extended.

• The Council will be separate from, 
and complementary to, the High 
Performance Computing Advisory 
Committee, which will be established to 
provide private sector input on the High 
Performance Computing and 
Communications Initiative.
Tab F—Administration Nil 
Accomplishments

During its first seven months, the 
Clinton-Gore Administration has taken 
major steps to make its vision of the 
National Information Infrastructure a 
reality:
1. Freeing Up Spectrum To Create 
Information “Skyways”

• The President recently signed the 
Emerging Telecommunications 
Technology Act, which directs the 
Secretary of Commerce to transfer, over 
a ten-year period, at least 200 MHz of ,) 
spectrum now used by federal agencies 
to the FCC for subsequent licensing to 
the private sector. It aUows the FCC to 
use competitive bidding to grant new 
license assignments for spectrum.

f  This will create high-tech jobs and 
accelerate the development of new 
wireless industries such as Personal 
Communications Services. The entire 
cellular industry, which has created
100,000 jobs, was created by licensing 
only 50 MHz of spectrum.
2. Reinventing Government

• The Administration is committed to 
using “electronic government” to ensure 
that the federal government works better 
and costs less.

• As part of the National Performance 
Review, the Vice President has 
identified a number of concrete ways to 
use information technology to cut costs 
and improve services, such as electronic 
benefits transfer; access to government 
information and services through 
electronic “kiosks”; a national law 
enforcement/publie safety network; and 
electronic procurement.
3. Investing In Technology

The President’s F Y 1994 budget 
includes:

• $1.1 billion for the High- 
Performance Computing and 
Communications Initiative, including a 
new $100 million program to develop 
applications in areas such as education, 
manufacturing, health, and digital 
libraries. The House has passed 
legislation which would authorize these 
new programs; Senate action is expected 
in the fall of 1993.

• $50 million for NTIA grants to 
demonstrate the applications of the Nn 
for non-profit institutions such as 
schools, hospitals, and libraries.

• $40 million for research by the 
Department of Energy’s National Labs 
on the information infrastructure.

The ARPA-led Technology 
Reinvestment Project (TRP), funded at 
$472 million in FY 1993, has generated 
almost 3,000 proposals from the private 
sector, requesting a total of $8.5 billion. 
Many of these proposals are for 
technology development for the 
National Information Infrastructure and 
its applications in health care, 
manufacturing, electronic commerce, 
and education and training. The 
President recently endorsed increasing 
the funding of the TRP to $600 million 
for FY 1994.
4. Making Government Information 
More Available To Citizens

• The Office of Management and 
Budget issued a new policy in June 
(OMB Circular A—130) to encourage 
agencies to increase citizen access to 
public information.

• Also in June, the President and Vice 
President announced that the White 
House would be accessible to the public

via electronic mail. The Administration 
is using on-line information services 
and the Internet to make available 
speeches, press briefings, executive 
orders, and a summary of the budget.
5. Creating the Right Environment for 
Private Sector Investment in the 
National Information Infrastructure

• The President has signed into law 
tax incentives for private sector 
investment in R&D and new business 
formation, including a three-year 
extension of the R&D credit and a 
targeted capital gains reduction for 
investments in small businesses. Both of 
these tax incentives will help spur the 
private sector investment needed to 
develop the National Information 
Infrastructure.
Larry Irving,
Assistant Secretary fo r Communications and 
Information.
[FR Doc. 93-23029 Filed 9-16-93; 8:45 am] 
BILLING) CODE 3510-60-P

COMMITTEE FOR TH E 
IMPLEMENTATION O F TEXTILE 
AGREEMENTS

Establishment of a New Export Visa 
Arrangement for Certain Cotton, Wool, 
Man-Made Fiber, Silk Blend and Other 
Vegetable Fiber Textiles and Textile 
Products Produced or Manufactured in 
Oman

September 15,1993.
AGENCY: Committee for the 
Implementation of Textile Agreements 
(OTA).
ACTION: Issuing a directive to the 
Commissioner of Customs establishing 
export visa requirements.

EFFECTIVE DATE: October 1,1993.
FOB FURTHER INFORMATION CONTACT: 
Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212.
SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March 
3 ,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854).

The Governments of the United States 
and the Sultanate of Oman reached 
agreement, effected by exchange of 
notes dated May 29,1993 and July 14, 
1993, to establish an export visa 
arrangement , for certain cotton, woo); 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile 
products, produced or manufactured in 
Oman and exported from Oman on and 
after October T, 1993.
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A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 57 FR 54976, 
published on November 23,1992).

Interested persons are advised to take 
all necessary steps to ensure that textile 
products that are entered into the 
United States for consumption, or 
withdrawn from warehouse for 
consumption, will meet the visa 
requirements set forth in the letter 
published below to the Commissioner of 
Customs.
Rita D. Hayes,
Chairman, Committee for the Implementation 
of Textile Agreements.
Committeefor the Implementation of Textile
Agreements
September 15,1993.
Commissioner of Customs,
Department o f the Treasury, Washington, DC 

20229.
Dear Commissioner: Under the terms of 

section 204 of the Agricultural Act of 1956, 
as amended (7 U.S.C. 1854); and pursuant to 
the Export Visa Arrangement, effected by 
exchange of notes dated May 29,1993 and 
July 14,1993, between the Governments of 
the United States and the Sultanate of Oman; 
and in accordance with the provisions of 
Executive Order 11651 of March 3,1972, as 
amended, you are directed to prohibit, 
effective on October 1,1993, entry into the 
Customs territory of the United States (i.e., 
the 50 states, the District of Columbia and the 
Commonwealth of Puerto Rico) for 
consumption and withdrawal from 
warehouse for consumption of cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products in 
Categories 200-239, 300-369,400-469,600- 
670 and 800-899, including merged 
Categories 340/640,341/641 and 347/348, 
produced or manufactured in Oman and 
exported from Oman on and after October 1, 
1993 for which the Government of the 
Sultanate of Oman has not issued an 
appropriate export visa folly described 
below. Should additional categories, merged 
categories or part categories be added, the 
entire categoiy(s) or part category(s) shall be 
included in the coverage of this arrangement 
on an agreed effective date.

A visa must accompany each commercial 
shipment of the aforementioned textile 
products. A circular stamped marking in blue 
ink will appear on the front of the original 
commercial invoice. The original visa shall 
not be stamped on duplicate copies of the 
invoice. The original invoice with the 
original visa stamp will be required to enter 
the shipment into the United States. 
Duplicates of the invoice and/or visa may not 
be used for this purpose.

Each visa stamp shall include the 
following information:

1. The visa number. The visa number shall 
be in the standard nine digit letter format, 
beginning with one numerical digit for the

last digit of the year of export, followed by 
the two character alpha country code 
specified by the International Organization 
for Standardization (ISO)(the code for the 
Sultanate of Oman i s “OM”), and a six digit 
numerical serial number identifying the 
shipment; e.g., 30M123456.

2. The date of issuance. The date of 
issuance shall be the day, month and year on 
which the visa was issued.

3. The signature of the issuing official.
4. The correct category(s), merged 

category(s), quantity(s) and unit(s) of quantity 
in tire shipment as set forth in the U.S. 
Department of Commerce Correlation and the 
Harmonized Tariff Schedules (HTS) shall be 
reported in the spaces provided within the 
visa stamp (e.g., “Cat. 434-210 DOZEN”).

Quantities must be stated in whole 
numbers. Decimals or fractions will not be 
accepted. Merged category quota 
merchandise may be accompanied by either 
the appropriate merged category visa or the 
correct category visa corresponding to the 
actual shipment (e.g., Categories 347/348 
may be visaed as 347/348 or, if the shipment 
consists solely of 347 merchandise, the 
shipment may be visaed as "Cat. 347,” but 
not as “Cat 348”).

U.S. Customs shall net permit entry if the 
shipment does not have a visa, or if the visa 
number, date of issuance, signature, category, 
quantity or units of quantity are missing, 
incorrect or illegible, or have been crossed 
out or altered in any way. If the quantity 
indicated on the visa is less than that of the 
shipment, entry shall not be permitted. If the 
quantity indicated on the visa is more than 
that of the shipment, entry shall be permitted 
and only the amount entered shall be 
charged. If the visaed invoice is deficient,
U.S. Customs will not return the original 
document after entry, but shall provide a 
certified copy of that visaed invoice for use 
in obtaining a new correct original visaed 
invoice.

The complete name and address of a 
company actually involved in the 
manufacturing process of the textile product 
covered by the visa shall be provided on the 
textile visa document

If the visa is not acceptable then a new 
correct visa must be obtained from the 
Government of the Sultanate of Oman, or a 
visa waiver may be issued by the U.S. 
Department of Commerce at the request of 
the Government of the Sultanate of Oman, 
and presented to the U.S* Customs Service 
before any portion of the shipment will be 
released. The waiver, if used, only waives the 
requirement to present a visa with the 
shipment It does not waive the quota 
requirement

If import quotas are in force, U.S. Customs 
Service shall charge only the actual quantity 
in the shipment to the correct category lim it 
If a shipment from Oman has been allowed 
entry into the commerce of the United States 
with either an incorrect visa or no visa, and 
redelivery is requested but cannot be made, 
U.S. Customs shall charge the shipment to 
the correct category limit whether or not a 
replacement visa or visa waiver is provided.

Merchandise imported for the personal use 
of the importer and not for resale, regardless 
of value, and properly marked commercial

sample shipments valued at U.S.S250 or less, 
do not require a visa for entry and shall not 
be Charged to agreement levels.

A facsimile of the visa stamp and a list of 
Omani officials authorized to sign export 
visas are enclosed with this letter.»

The actions taken concerning the 
Government of the Sultanate of Oman with 
respect to imports of textiles and textile 
products in the foregoing categories have 
been determined by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, these directions to the < 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). This letter will be published 
in'the Federal Register.

Sincerely,
Rita D. Hayes,
Chairman, Committee for the Implementation 
o f Textile Agreements.
[FR Doc. 93-23020 Filed 9-20-93; 8:45 am] 
BILLING CODE 3510-DFV-F

Adjustment of an Import Limit for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Laos

September 15,1993.
AGENCY: Committee for the 
Implementation of Textile Agreements 
(OTA).
ACTION: Issuing a directive to the 
Commissioner of Customs increasing a 
lim it. __________.. ____________

EFFECTIVE DATE: September 22,1993.
FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482-4212. For information on the 
quota status of this limit, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-5850. For information on 
embargoes and quota re-openings, call 
(202) 482-3715.
SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March 
3,1972, as amended; Section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854).

The current limit for Categories 340/ 
640 is being increased for carryforward.

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 57 FR 54976, 
published on November 23,1992). Also

» This Material is not published with the 
document
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see 58 F R 17384, published on April 2, 
1993.

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of die MOU dated 
March 24,1993, but are designed to 
assist only in the implementation of 
certain of its provisions.
Rita D. Hayes,
Chairman, Committee for the Implementation 
o f Textile Agreements.
Committee far the Implementation of Textile
Agreements
September 15,1993.
Commissioner of Customs,
Department o f the Treasury, Washington, DC 

20229.
Dear Commissioner: This directive 

amends, but does not cancel, the directive 
issued to you on March 29,1993, by the 
Chairman, Committee for die Implementation 
of Textile Agreements. That directive 
concerns imports of cotton and man-made 
fiber textile products in Categories 340/640, 
produced or manufactured in Laos and 
exported during the twelve-month period 
which began on January 1,1993 and extends 
through December 31,1993.

Effective on September 22,1993, you are 
directed to increase the current limit for 
Categories 340/640 to 132,500 dozen t, as 
provided by the Memorandum of 
Understanding dated March 24,1993 
between the Governments of the United 
States and the Lao People’s Democratic 
Republic.

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs ' 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
Rita D. Hayes,
Chairman, Committee for the Implementation 
o f Textile Agreements.
[FR Doc. 93-23019 Filed 9-20-93; 8:45 am]
BILLING CODE 3510-DR-F

COPYRIGHT R O YA LTY TRIBUNAL
[CRT Docket No. 93-4-91 CD]

1991 Cable Royalty Distribution 
Proceeding

AGENCY: Copyright Royalty Tribunal. 
ACTION: Notice.

SUMMARY: On September 14,1993, all of 
the Phase I claimant categories to which 
cable royalties have been allocated in 
prior proceedings filed a motion 
requesting a partial distribution of 90%  
of the 1991 cable royalty fund (“ 1991 
fund“). They maintain that in light of 
the fact that the 1990 Cable Royalty 
Proceeding (“ 1990 Proceeding’') is

i The limit has not beat adjusted to account for 
any imports exported after December 31 ,1992 .

scheduled to continue through 
December of 1993, a significant partial 
distribution of the 1991 Cable Royalty 
Proceeding (“1991 Proceeding”) should 
not have to await the conclusion of the
1990 Proceeding and the 
commencement of the 1991 Proceeding.

The claimants request that the partial 
distribution occur when the royalties 
next become available for distribution 
on September 23,1993 (the date the 
investment matures). They also advise 
the Tribunal that the percentage share to 
be distributed to each Phase I Claimant 
Group should be the same as that 
received in the 1989 Cable Royalty 
Proceeding (“1989 Proceeding”).

The claimants note that the request 
for a 90% distribution should not be 
interpreted as an agreement that only 
10% of die 1991 fund is in controversy 
or that distribution of the 1991 fund 
should be based on the awards made in 
the 1989 Proceeding. Each 1991 Phase I 
Claimant “reserves the rigid to seek 
shares of 1991 royalties for itself and for 
other parties which differ from those 
awarded in the 1989 proceeding.” 
Filially, the claimants note that the 
partial distribution is requested subject 
to the usual condition that, “if  the final
1991 percentage shares differ from the 
1989 shares 'any party who has received 
more than its share [must] return the 
overpayment plus interest the payments 
would have earned had they remained 
in the fund to the proper party'.”

Accordingly, the Tribunal invites 
comments on the request to make partial 
distribution of the 1991 fund prior to 
the commencement of the 1991 
Proceeding. The Tribunal notes, 
however, that the claimants' request for 
distribution on September 23,1993, will 
not be possible given the need to 
provide a comment period. The 
Tribunal will handle this matter as 
expeditiously as feasible.
DATES: Comments are due on October 4, 
1993.
ADDRESSES: An original and five copies 
shall be submitted to: Chairman, 
Copyright Royalty Tribunal, 1825 
Connecticut Avenue, NW., suite 918, 
Washington, DC 20009.
FOR FURTHER INFORMATION CONTACT: 
Linda R. Bocchi, General Counsel, 
Copyright Royalty Tribunal, 1825 
Connecticut Avenue, NW., suite 918, 
Washington, DC 20009, (202) €06-4400.

Dated: September 15,1993.
Cindy Daub,
Chairman.
[FR Doc. 93-22989 Filed 9-20-93; 8:45 am] 
BILLMQ CODE 1410-4-11

DEPARTMENT O F  DEFENSE 

Department of the Army 

Army Science Board; Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is 
made of the following Committee 
Meeting:

Name o f Committee: Army Science Board 
(ASB).

Da te o f Meeting: 7 October 1993.
Time erf Meeting: 1400-1600 (2 hours).
Place: Pentagon, Washington, DC.
Agenda: The Army Science Board's C3I 

Issue Group members will meet with their 
sponsor (DISC4) to discuss the status of two 
sponsor-initiated studies. Any interested 
person may attend, appear before, or file 
statements with the committee at the time 
and in the manner permitted by the 
committee. The ASB Administrative Officer. 
Sally Warner, may be contacted for further 
information (703) 695-0781.
Sally A. Warner,
Administrative Officer, Army Science Board. 
[FR Doc. 93-22979 Filed 9-20-93; 8:45 am] 
BILLING CODE 3710-0B-M

Department of the Navy

CNO Executive Panel; Closed Meeting

Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C app. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Emerging 
Technologies Task Force will meet 
October 7,1993 from 10 a.m. to 11 a.m., 
at the Pentagon. This session will be 
closed to the public.

The purpose of this meeting is to do 
the final outbrief for the Task Force on 
Emerging Technologies. The entire 
agenda for the meeting will consist of 
discussions of key issues regarding 
technologies important for future naval 
operations and introducing 
technological innovations. These 
matters constitute classified information 
that is specifically authorized by 
Executive order to be kept secret in the 
interest of national defense and are, in 
fact, properly classified pursuant to 
such Executive order. Accordingly, the 
Secretary of the Navy has d e t e r m in e d  in 
writing that the public interest requires 
that all sessions of the meeting be closed 
to the public because they will be 
concerned with matters listed in section 
552b(c)(l) of title 5, United States Code.

For further information concerning 
this meeting, contact: J. Kevin Mattonen, 
Executive Secretary to the Executive 
Panel, 4401 Ford Avenue, suite 601, 
Alexandria, Virginia 22302-0268. Phone 
(703) 756-1205.
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Dated: September 15,1993.
Patrick W. Kelley,
Capt, JAGC, USN, Alternate Federal Register 
Liaison Officer.
[FR Doc. 93-23042 Filed 9-20-93; 8:45 am}
BILUNG CODE 3810-AE-P

DEPARTMENT OF EDUCATION

Services for Children With Deaf- 
Blindness Program; Inviting 
Application for New Awards for Fiscal 
Year (FY) 1994

[CFDA No.: 84.025]
Purpose o f Program: The Services for 

Children with Deaf-Blindness provides 
Federal assistance to address the special 
needs of infants, toddlers, children, and 
youth with deaf-blindness.

The competition announced by this 
notice supports National Education 
Goals 1 and 5 by assisting infants, 
toddlers, children, and youth who are 
deaf-blind to enter school ready to leam, 
and when they become adults, to 
complete in a global economy.

Eligible A pplicants: Public or 
nonprofit private agencies, institutions, 
or organizations, including an Indian 
tribe and the Bureau of Indian Affairs of 
the Department of the Interior (if acting 
on behalf of schools operated by the 
Bureau for children and students on 
Indian reservations) and tribally 
controlled schools funded by the 
Department of the Interior, are eligible 
to apply for an award.

D eadline fo r  Transmittal o f  
Applications: December 17,1993.

D eadline fo r  Intergovernm ental 
Review: February 16,1994.

A pplications A vailable: October 20, 
1993.

A vailable Funds: $680,000.
Estim ated Number o f Awards: 4
Note: The Department is not bound by any 

estimates in this notice.
Project Period: Up to 48 months.
A pplicable Regulations: (a) The 

Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
85, and 86; and (b) The regulations for 
this program in 34 CFR part 307.

Priority: The priority m this notice of 
final priority for this program, as 
published elsewhere in this issue of the 
Federal Register, applies to this 
competition.

For A pplications: To request an 
application, telephone (202) 205-8485. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the TDD number at (202) 
205-8169.

For Further Inform ation Contact: 
Charles Freeman, U.S. Department of

Education, 400 Maryland Avenue, SW., 
room 4617, Switzer Building, 
Washington, DC 20202-2644. 
Telephone: (202) 205-8165. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the TDD 
number at (202) 205-8169.

Program Authority: 20 U.S.C. 1422.
Dated: September 14,1993.

Andrew Pepin,
Acting Assistant Secretary fo r Special 
Education and Rehabilitative Services.
[FR Doc. 93-22995 Filed 9-20-93; 8:45 am]
BILUNG CODE 4000-01-M

DEPARTMENT O F ENERGY

Nevada Operations Office; 
Implementation of Noncompetitive 
Financial Assistance

AGENCY: Nevada Operations Office 
(DOE/NV), Department of Energy. 
SUMMARY: DOE/NV announces that , 
pursuant to the DOE Financial 
Assistance Rules, 10 CFR 600.7(b)(2), it 
intends to award a grant on a 
noncompetitive basis to the Clark 
County School District (CCSD) to 
develop an environmental education 
research park which will include 
promotion of pollution prevention and 
waste minimization

DOE/NV has been aggressively 
developing a pollution prevention/ 
waste minimization program. An 
integral part of this program is the 
promotion and awareness of pollution 
prevention opportunities. Educational 
outreach is an effective vehicle in 
meeting this goal. This program fulfills 
DOE/NV requirements under 
environmental regulations, and 
complies with the Secretary’s interest in 
promoting DOE educational programs in 
science and engineering.

A Memorandum of Understanding has 
been signed between DOE and the CCSD 
directed at reaching national 
educational goals related to 
mathematics, science, engineering, and 
other related technical subjects. The 
purpose of this grant is to increase the 
number of students pursuing careers in 
science and science-related areas, to 
improve teaching in these fields, and to 
improve the scientific and technical 
literacy of Americans.

DOE/NV management envisions that 
the development of an environmental 
education park will benefit from the 
technical expertise it can contribute 
thus providing a public service to a 
large community affected by the DOE/ 
NV complex. This grant to CCSD will 
provide technical support for the 
mission and programs of DOE/NV thus 
benefitting both organizations.

FOR FURTHER INFORMATION, CONTACT:
U.S. Department of Energy, Nevada 
Operations Office, ATTN: Angela 
Colarusso, P.O. Box 98518, Las Vegas, 
NV 89193-8518.
SUPPLEMENTARY INFORMATION: The 
following areas chosen for academic 
pursuit include areas in which DOE h a s  
a vital interest and can provide 
extensive technical assistance:

• Review other desert environmental 
educational facilities in use by other 
districts. Prepare a summary for use in  
a master plan for the CCSD facility .

• Develop a design for the land.
• Prepare quarterly progress reports 

on projects that encompass costs, 
schedule(s) and activities accomplished, 
and a final report on the master plan.

• Assist in the preparation of all 
documentation required by federal, 
state, and local laws; and regulations 
such as environmental assessments 
required for development of the facility.

• Participate in periodic planning and 
status meetings with DOE/NV as 
required.

The project period for the grant is 
from October 1,1993, to September 30,
1994. The total estimated cost of this 
award is $30,000.

Issued in  Las Vegas, Nevada, on Septem ber 
8 ,1 9 9 3 .
Nick C. A quilina,
Manager, DOE Nevada Operations Office.
[FR Doc. 9 3 -2 3 0 8 6  F iled  9 -2 0 -9 3 ; 8 :45  am) 
BILLING CODE «450-01-«

Bonneville Power Administration

Availability of the Bonneville 
Purchasing Instructions (BPI)

AGENCY: Bonneville Power 
Administration (BPA), DOE.
ACTION: Notice of document availability.

SUMMARY: Copies of the BPI which 
establishes the procedures BPA uses in 
the solicitation, award, and 
administration of its purchases of goods 
and services including construction, 
and the Bonneville Power Assistance 
Instructions (BPAI) which establishes 
the procedures BPA uses in the 
solicitation, award, and administration 
of financial assistance instruments 
(principally grants and cooperative 
agreements) are available from BPA for 
$15 and $10 each, respectively. 
ADDRESSES: Copies of the BPI or BPAI 
may be obtained by sending a check for 
the proper amount to the Head of the 
Contracting Activity, Routing AE, 
Bonneville Power Administration, P.O. 
Box 3621, Portland, Oregon 97208- 
3621.
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FOR FURTHER INFORMATION CONTACT: The 
Public Involvement Office, 1-800-622- 
4519.
SUPPLEMENTARY INFORMATION: BPA was 
established in 1937 as a Federal Power 
Marketing Agency in the Pacific 
Northwest. BPA operations are financed 
from power revenues as opposed to 
annual appropriations. Its purchasing 
operations are conducted under 16 
U.S.C. 832 et seq. and related statutes, 
pursuant to these special authorities, the 
BPI is promulgated as a statement of 
purchasing policy and as a body of 
interpretative regulations governing the 
conduct of BPA purchasing activities. It 
is significantly different from the 
Federal Acquisition Regulation, and 
reflects BPA’s private sector approach to 
purchasing the goods and services 
which it requires. The BPI is available 
on two 3'A inch diskettes in Microsoft’s 
Word for Window’s format in addition 
to the printed version. Please specify 
which is desired when placing the 
order. BPA’s financial assistance 
operations are conducted under 16 
U.S.C. 832 et seq., and 16 U.S.C. 839 et 
seq. The BPAI express BPA’s f in a n c ia l 
assistance policy. The BPAI also 
comprise BPA's rules g o v ern in g  
implementation of the principles 
provided in the following OMB 
circulars:
A-21 Cost principles applicable to 

grants, contracts, and other 
agreements within stitutions of higher 
education.

A-87 Cost principles applicable to 
grants, contracts, and other 
agreements with State and local 
governments.

A—102 Uniform administrative 
requirements for grants in aid to State 
and local governments, and the 
common rule.

A-110 Grants and agreements with 
institutions of higher education, 
hospitals and other nonprofit 
organizations.
A-12 Cost principles applicable to 

grants, contracts, and other 
agreements with nonprofit 
organizations.

A-128 Audits of State and local 
governments. BPA’s solicitations, 
include notice of applicability and 
availability of the BPI and the BPAI, as 
appropriate, for the information of 
offerors on particular purchases or 
financial assistance transactions.

Issued in Portland, Oregon, on September 
3,1993.
Randall W. Hardy,
Administrator, Bonneville Power 
Administration.
[FR Doc. 93-22918 Filed 9-20-93; 8:45 am]
BILLING CODE 8450-01-P

Federal Energy Regulatory 
Commission

[Docket No. QF93-126-000]

Blrchwood Power Partners, L.P.; 
Amendment to Filing

September 15,1993.
On September 9,1993, Birchwood 

Power Partners, L.P., tendered for f ilin g  
a supplement to its filing in this docket. 
No determination has been made that 
the submittal constitutes a complete 
filing.

The supplement provides additional 
information pertaining to the ownership 
structure and technical data of the 
facility.

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a motion to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests must be filed on or 
before October 5,1993, and must be 
served on the applicant. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 93-23009 Filed 9-20-93; 8:45 am] 
BILUNG,CODE «717-01-«

[Docket No. ER93-94G-000, et aL]

Boston Edison Co., et al.; Electric 
Rate, Small Power Production, and 
Interlocking Directorate Filings

September 14,1993.
Take notice that the following filings 

have been made with the Commission:
1. Boston Edison Company 
[Docket No. ER93-940-000]

Take notice that on September 10, 
1993, Boston Edison Company (Edison) 
tendered for filing its 1992 true up to 
actual charges for its Station 509 
Support Agreement with Cambridge 
Electric Light Company (Cambridge). 
This filing is made for informational 
purposes only and is made pursuant to 
a 1987 Settlement Agreement between 
Edison, Cambridge and the Town of 
Belmont, Massachusetts.

Edison states that it has served the 
filing on Cambridge and the Town of 
Belmont

Comment date: September 28,1993, 
in accordance with Standard Paragraph 
E at the end of this notice.
2. The Washington Water Power 
Company
[Docket No. ER93-866-000]

Take notice that on September 10, 
1993, The Washington Water Power 
Company (WWP) tendered for filing 
with the Federal Energy Regulatory 
Commission pursuant to 18 CFR 35.11 
an Amendment to the filing of the 
Agreement to the Purchase and Sale of 
Power between the Washington Water 
Power Company (WWP) and Public 
Utility District No. 1 of Douglas County. 
WWP requests that the Commission 
accept the Agreement for filing, effective 
as of July 1,1991 and grant waiver of 
the prior notice requirement.

A copy of the filing was served upon 
Public Utility District No. 1 of Douglas 
County.

Comment date: September 28,1993, 
in accordance with Standard Paragraph 
E at the end of this notice,
3. Consolidated Edison Company of 
New York, Inc.
[Docket No. ER93-640-Q00]

Take notice that on September 3,
1993, Consolidated Edison Company of 
New York, Lac. (Con Edison), in its 
capacity as a member system of the New 
York Power Pool, filed supplemental 
information and clarifications in 
response to Staff’s requests regarding 
the PARS Facilities Agreement, which 
was filed with the Commission on May
10,1993 in this docket. Con Edison 
renews its request for an effective date 
of August 1,1993, for the reasons set 
forth in its May 10th filing. Con Edison 
states further that its served copies of 
this filing on the entities which were 
served with a May 10,1993 filing in this 
docket.

Comment date: September 28,1993, 
in accordance with Standard Paragraph 
E at the end of this notice.
4. Southwestern Public Service 
Company
[Docket No. ER93-931-000]

Take notice that on September 3,
1993, Southwestern Public Service 
Company (Southwestern) tendered for 
filing a Rate Schedule to be included in 
its wholesale electric rate tariff. The rate 
schedule is an amended list of delivery 
points and a contribution in aid of 
construction agreement between 
Southwestern and Lea County Electric 
Cooperative (Lea County). The
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agreement provides for Lea County to 
pay Southwestern $3,992.00 for the 
installation of strut insulators and 
jumpers,, as well as an additional $178 
per month per delivery point far the two 
additional delivery points.

Southwestern has requested that the 
amendment become effective as of the 
date service commences and has 
requested a waiver pursuant to 18 CFR 
35.11. The waiver request is supported 
by the agreement of Lea County.

Comment date: September 28,1993, 
in accordance withrStandard Paragraph 
E at the end of this notice.
5. New England Power Company 
[Docket No. E R 9 3 -9 2 8 -0 0 0 ]

Take notice that New England Power 
Company (NEP), on September l r 1993, 
tendered for filing executed service 
agreements and certificates of 
concurrence for customers under NEP’s 
FERC Electric Service Tariff, Original 
Volume No. 6. Tariff No. 6 provides for 
short-term unit sales and exchanges.

In its filing, NEP has requested that 
the Commission rule on whether it will 
assert jurisdiction over certificates of 
concurrences executed by municipal 
light departments. NEP has furthermore 
asked the Commission to state whether 
NEP’s service agreements for Tariff No.
6 meet the Commission’s criteria form, 
given its recent ruling in  Docket No. 
PL93-2-000. Finally, NEP has requested 
clarification of the Commission’s 
statement hi that docket concerning 
filing requirements for transaction- 
specific data under umhrella tariffs such 
as NEP’s Tariff No. 6.

Comment date: September 28,1993, 
in accordance with Standard Paragraph 
E end of this notice.
6. Public Service Electric & Gas 
Company
[Docket No. F A 9 1 -4 6 -0 0 1 1

Take notice that on February 22,1993, 
Public Service Electric & Gas Company 
tendered for filing its refund report in 
the above-referenced docket.

Comment date: September 28,1993, 
in accordance with Standard Paragraph 
E at the end of this notice.
7. South Carolina Electric & Gas 
Company
[DocketNo. F A 9 2 -3 4 -0 0 1 ]

Take notice that on May 10,1993, 
South Carolina Electric & Gas Company 
tendered for filing its refund report in 
tlie above-referenced docket.

Comment date: September 28,1993, 
in accordance with Standard Paragraph 
E at the end of this notice.

Standard Paragraphs
E. Any person desiring to be heard or 

to protest said filing should file a 
motion to intervene or protest with die 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE,, 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois O. Cashell,
Secretary.
[FR Doc. 93-23003 Filed 9-20-93; 8:45 am] 
BILUNG CODE 8717-01-M

[Docket Nos. QF84-327-003 et a!.]

Coso Finance Partners, Navy I Facility 
et a!.; Amendment to Filing

September 15,1993.
In the matter of Docket Nos. QF86-590- 

005 and QF86-591-Q05; Coso Energy 
Developers BLM Facility and Coso Power 
Developers Navy II Facility.

On September 10,1993, Coso Finance 
Partners, Coso Energy Developers, and 
Coso Power Developers, tendered for 
filing supplements to their filings in 
above dockets. No determination has 
been made that the submittals constitute 
complete filings.

The supplements provide additional 
information pertaining to the ownership 
structure and the maximum net electric 
power production capacity of the 
facilities.

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a motion to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE.* Washington, DC 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests must be filed on or 
before October 5,1993, and must be 
served on the applicant. Protests will be 
considered by die Commission in 
determining die appropriate acdon to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the

Commission mid are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 93-23007 Filed 9-20-93; 8:45 am] 
BILLING CODE S717-01-M

[Docket No. QF92-54-0031

Polk Power Partners, L.P.; Amendment 
to Fifing

September 15,1993.
On September 7,1993, Polk Power 

Partners, L.P. tendered for filing a 
supplement to its filing in this docket. 
The supplement pertains to the 
ownership structure, certain 
confidential business and financial 
information, and waiver of the 
Commission’s operating and efficiency 
standards. No determination has been 
made that the submittal constitutes a 
complete filing.

Any persons desiring to be heard or 
objecting to the granting of qualifying 
status should file a modem to the 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests must be filed by 
October 6,1993, and must be served cm 
the applicant. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on fife with the 
Commission and are available for public 
inspection.
Lois D. C ashell,
Secretary.
[FR Doc. 93-23008 Filed 9-20-93; 8:45 am] 
BILUNG CODE 6717-01-M

[Docket No. TM93-2Q-4-000}

Granite State Gas Transmission, Inc.; 
Proposed Change hr Rates

September 15,1993.
Take notice that on September 13, 

1993, Granite State Gas Transmission, 
Inc. (Granite State), tendered for filing 
as part of its FERC Gas Tariff, Second 
Revised Volume No. 1, First Revised 
Sheet No. 26, containing changes in 
rates for effectiveness cm September 1, 
1993.

According to Granite State, it has been 
receiving a bundled storage and delivery 
service from Tennessee Gas Pipeline 
Company (Tennessee) under
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Tennessee’s Rate Schedule SS-NE. 
Granite State further states that 
Tennessee, in its compliance with Order 
Nos. 636, et al., in Docket No. RP92-23- 
000, effective September 1,1993, now 
provides the storage service component 
of former Rate Schedule SS-NE under 
its Rate Schedule FS—MA and the 
transportation delivery component 
under its Rate Schedule FT-A. It is 
further stated Granite State has been 
authorized to provide a storage service 
for its customers, Bay State Gas 
Company and Northern Utilities Inc., 
utilizing the underlying Tennessee Rate 
Schedule SS-NE service. According to 
Granite State, the revised rates on First 
Revised Sheet No. 26 track the changes 
in its Rate Schedule SS—NE to conform 
with the changes made by Tennessee in 
the underlying storage and delivery 
service in Tennessee’s Order No. 636 
compliance filing.

Granite State states that copies of its 
filing were served on Bay State Gas 
Company and Northern Utilities, Inc. 
and the regulatory commissions of the 
states of Maine, Massachusetts and New 
Hampshire.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Sections 
211 and 214 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211 and 385.214). all such motions 
or protests should be filed on or before 
September 22,1993. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 93-23011 Filed 9-20-93; 8:45 ami 
BILLING! CODE 6717-01-M

[Docket No. CP93-716-000]

HNG Sulphur Mines Co.; Application

September 15,1993.
Take notice that on September 10, 

1993, HNG Sulphur Mines Company 
(HNGSM), a Texas corporation with an 
office at 950 Threadneedle, Houston, 
Texas 77079, filed in Docket No. CP93- 
716-000 pursuant to section 7 of the 
Natural Gas Act and part 157 and 
subpart C of part 284 of the 
Commission’s regulations an

application for a certificate of public 
convenience and necessity authorizing 
it to convert, construct, and operate 
natural gas storage and related facilities 
and to render firm and interruptible 
contract storage service, and for a 
blanket certificate authorizing self- 
implementing storage service with 
pregranted abandonment authority.
HNG Sulphur Mines Company is a 
wholly-owned subsidiary of HNG 
Storage Company (HNG).

HNG has obtained an option to 
sublease two existing salt dome caverns 
from Union Texas Products Corporation 
(UTP) located in Calcasieu Parish, 
Louisiana, HNG is transferring the 
option to HNGSM who, by this 
application, proposes to convert the two 
caverns to gas storage service and to 
construct the necessary piping, 
compression, and appurtenant facilities 
and delivery pipelines to provide 
natural gas injection, storage, and 
withdrawal service to interstate gas 
markets. The delivery lines will 
connect, initially, to five interstate 
pipelines in soutwestem Louisiana. The 
five pipelines are Florida Gas 
Transmission Company, Sabine Pipe 
Line Company, Tennessee Gas Pipeline 
Company, Texas Eastern Transmission 
Corporation and Transcontinental Gas 
Pipeline Corporation.

The facility will initially provide up 
to 8.0 Bcf of working gas capacity and 
afford last day injection and withdrawal 
rates of 150,000 and 400,000 MMBtu per 
day, respectively. HNGSM is actively 
marketing the project and has provided 
over 200 sales brochures to potential 
customers. HNGSM is proposing open 
access service under an Order 636 type 
tariff. HNGSM has requested market 
based pricing for its project, similar to 
that granted Richfield Gas Storage 
System and Petal Gas Storage Company.

Any person desiring to be heard or to 
make any protest with reference to said 
petition should on or before October 6, 
1993, file with the Federal Energy 
Regulatory Commission, Washington,
DC 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.7). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken on the request for a permanent 
certificate but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on the 
application if no motion to intervene is 
filed within the time requested herein, 
if the Commission on its own review of 
the matter finds that a grant of the 
certificate is required^by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or 
if the Commission on its own believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.
Lois D. Cashell,
Secretary.
[FR Doc. 93-23004 Filed 9-20-93; 8:45 am]. j 
BILUNG CODE 6717-01-1*

[Docket No. C P93-721-000]

Northern Natural Gas Co.; Request 
Under Blanket Authorization

September 15,1993.
Take notice that on September 14, 

1993, Northern Natural Gas Company 
(Northern), P.O. Box 1188, Houston, 
Texas 77251-1188, filed in Docket No. 
CP93—721-000 a request pursuant to 
§§ 157.205 and 157.212 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205 and 
157.212) for authorization to upgrade an 
existing delivery point to accommodate 
increased natural gas deliveries to the 
City of Virginia Department of Public 
Utilities (City of Virginia), under the 
blanket certificate issued in Docket No. 
CP82-401-000, pursuant to section 7(c) 
of the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to 
public inspection.

Northern proposes to upgrade an 
existing delivery point (Virginia #1 town 
border station) located in St. Louis 
County, Minnesota to accommodate 
increased natural gas deliveries to City 
of Virginia under Northern’s currently 
effective service agreement with City of 
Virginia. It is indicated that City of 
Virginia has requested increased service 
due to the replacement of existing coal, 
fired facilities with new natural gas 
fired boilers at its municipal Power 
Plant in order to comply with the Clear 
Air Act. Northern estimates increased 
peak day and annual volumes through 
the upgraded town border station of 
2,200 Mcf and 766,500 Mcf, 
respectively. Northern estimates a cost \
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of upgrading die delivery point of 
$362,000 and indicates that the costs 
would be financed in accordance with 
the General Terms and Conditions of 
Northern’s FERC Gas Tariff, Fourth 
Revised Volume No. 1,

Northern advises that die total 
volumes to be delivered to the customer 
after the request do not exceed the total 
volumes authorized prior to the request. 
Also, Northern indicates that the 
proposed activity is not prohibited by 
its existing tariff and that it has 
sufficient capacity to accommodate the 
changes proposed herein without 
detriment or disadvantage to Northern’s 
other customers.

Any person or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice 
of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. . If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed 
for filing a protest, the instant request 
shaR be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act,
Lois D, Cashell,
Secretary.
(FR Doc. 93-23006 Filed 9-20-93; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP93-720-000]

Panhandle Eastern Pipe Line Co.; 
Application

September 15,1993.
Take notice that on September 14, 

1993, Panhandle Eastern Pif» Line 
Company (Panhandle), P.O. Box 1642, 
Houston, Texas 77251, filed in Docket 
No. CP93—720—000 an application 
pursuant to section 7(b) of the Natural 
Gas Act for authorization to abandon a 
certificated field sale to K N Energy, Inc. 
(K M ), all as more fully set forth in the 
application which is on file with the 
Commission gpd open to public 
inspection.

Panhandle states that it has provided 
a field sale service to KN under Rate 
Schedule F—1 which was authorized in 
Docket No. CP61-77. It is indicated that 
under Rate Schedule F—1 Panhandle 
sold gas to KN from the Graham No. 2— 
31 Lease in Texas County, Oklahoma. 
Panhandle states that the wells in the

Graham 2—31 Lease have ceased to 
produce and were plugged and 
abandoned in 1964. It is indicated that 
by letter dated November 12,1992, KN 
requested termination of die agreement 
with Panhandle. Panhandle does not 
request authority to abandon any 
facilities.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before October
6,1993, file with the Federal Energy 
Regulatory Commission, Washington,
DC 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211} and the Regulations 
under die Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules.

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by sections 7 and 15 of the Natural Gas 
Act mid the Commission’s Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the tiipe required herein, if 
the Commission on its own review of 
the matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
mid necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion behaves 
that a formal hearing is required, further 
notice of such hearing will be duly 
given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Panhandle to appear or 
be represented at the hearing.
Lois D. C ashell,
Secretary.
[FR Doc. 93-23005 Filed 9-20-93; 8:45 am]
BIUJMG CODE 6717-01-M

{Docket Nos. TQ94-1-4 -000 and TM 94-1- 
4-000]

Granite State Gas Transmission, Inc.; 
Proposed Changes in R a t »

September 15,1993.
Take notice that on September 10, 

1993, Granite State Gas Transmission,

Inc. (Granite State) tendered for filing 
with the Commission the revised tariff 
sheets listed below in its FERC Gas 
Tariff, Second Revised Volume No. 1 
and First Revised Volume No. 2 
containing changes in rates for 
effectiveness on October 1,1993;
Second Revised Vol. No. 1
Thirty-First Revised Sheet No. 21 
Eleventh Revised Sheet No. 22 
Twenty-Second Revised Sheet No. 25 
First Revised Sheet No. 27
First Revised Vol. No. 2
Fourth Revised Sheet No. 8 
Second Revised Sheet No. 18A 
Fifth Revised Sheet No. 29 
Third Revised Sheet No. 39A 
Fourth Revised Sheet No. 63 
Fourth Revised Sheet No. 73

According to Granite State in its filing 
proposes changes in its rates for 
wholesale sales to its two affiliated 
distribution company customers. Bay 
State Gas Company (Bay State) and 
Northern Utilities, Inc. (Northern 
Utilities) to reflect revised purchased 
gas costs and the revision in (he Annual 
Charge Adjustment (ACA) effective 
October 1,1993. Granite State further 
states that the revised sales rates also 
reflect in the Transportation Cost 
Adjustment the effect of the change in 
the ACA charge in the transportation 
rates charged by upstream pipelines for 
transporting gas to Granite State’s 
system. In connection with its purchase 
gas cost revision* Granite State states 
that it has projected gas costs and sales 
only for the month of October, 1993, 
because it has been notified that its 
Order No. 636 compliance plan in 
Docket No. RS93-1-000 has been 
accepted for effectiveness on November
1,1993. Granite State also states that its 
revised tariff sheets reflect changes in 
the rates for a storage service, and for 
storage-related and other transportation 
services for the revised ACA charge 
effective October 1,1993.

Granite State states that copies of its 
filing were served on Bay State Gas 
Company and the regulatory 
commissions of the states of Maine, 
Massachusetts and New Hampshire.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with sections 
211 and 214 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211 or 385.214). All such motions 
or protests should be filed on or before 
September 22,1993. Protests will be 
considered by the Commission in 
determining the appropriate action to be
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taken, but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the - 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 93-23012 Filed 9-20-93; 8:45 am]
BILLING CODE S717-01-M

[Docket No. RP92-166-000]

Panhandle Eastern Pipe Line Co.; 
Informal Settlement Conference

September 15,1993.
Take notice that an informal 

settlement conference will be convened^ 
in this proceeding on Wednesday, 
October 6,1993, at 10 a.m., at the offices 
of the Federal Energy Regulatory 
Commission, 810 First Street, NE., 
Washington, DC, for the purpose of 
exploring the possible settlement of the 
above-referenced docket.

Any party, as defined by 18 CFR 
385.102(c), or any participant, as 
defined by 18 CFR 385.102(b), is invited 
to attend. Persons wishing to become a 
party must move to intervene and 
receive intervenor status pursuant to the 
Commission’s regulations (18 CFR
385.214)(1993).

For additional information, contact Carmen 
Gastilo at (202) 208-2182 or Joanne Leveque 
at (202) 208-5705.
Lois D. Cashell,
Secretary.
[FR Doc. 93-23010 Filed 9-20-93; 8:45 am] 
BILLING CODE S717-01-M3

ENVIRONMENTAL PROTECTION 
AGENCY
[FRL-4732-5]

Federal Facility Compliance Act; 
Enforcement Authorities 
Implementation

AGENCY: Environmental Protection 
Agency.
ACTION: Supplementary information on 
how EPA will implement its new 
enforcement authorities granted by the 
Federal Facility Compliance Act which 
amended the Resource Conservation 
and Recovery Act.

The purpose of this information is to 
notify all Federal agencies of these new 
procedures and also to notify interested 
members of the public. The enforcement 
process is as follows.

On October 6,1992, the Federal 
Facility Compliance Act of 1992, Public

Law 102-386 (the Act), became law.
This Act amends the waiver of 
sovereign immunity found in the 
Resource Conservation and Recovery 
Act (RCRA). The Act's legislative 
history indicates that its primary 
purpose is to ensure that Federal 
facilities are treated the same as private 
parties with regard to compliance with 
the requirements of RCRA. For example, 
the Conference Report states “ (w]here 
EPA uses an administrative complaint 
pursuant to section 3008(a) to address 
particular types of violations detected at 
a private company or municipality the 
Administrator must use an 
administrative complaint to address the 
same types of violations at a federal 
facility.” H.Rep. No. 102-886,102nd 
Cong., 2nd Sess., p. 19 (1992). See also 
H.Rep. No. 102-111,102nd Cong., 1st 
Sess., p.2 (1991); S.Rep. No. 102-67, 
102nd Cong., 1st Sess. p .l (1991).

The purpose of this memorandum is 
to provide guidance on the use of the 
Agency’s authority to issue compliance 
orders to Federal agencies pursuant 
RCRA section 3008.1 It supersedes the 
Interim Final Guidance, dated April 15, 
1993.
Background

Prior to the Act’s passage, EPA took 
RCRA enforcement actions against 
Federal agencies differently than against 
private parties. This difference was tied 
to the language of section 6001 of RCRA, 
42 U.S.C. 6961. According to the 
Department of Justice’s 1987 testimony 
before the House Subcommittee on 
Oversight and Investigations, Committee 
on Energy and Commerce, EPA lacked 
the statutory authority necessary to 
issue administrative compliance orders 
pursuant to RCRA section 3008(a). EPA> 
thus negotiated Federal Facility 
Compliance Agreements with Federal 
facilities to bring them into compliance.

Through passage of the 1992 Act, 
Congress clarified that administrative 
order authority is available to the 
Administrator, and this authority has 
been given directly to the 
Administrator: “The Administrator shall 
initiate an administrative enforcement 
action against such a department * * * 
in the same manner and under the same 
circumstances as an action would be 
initiated against any other person.” See 
section 102(b)(1) of the Act, 42 U.S.C. 
6961(b)(2).2 In addition, under section

1 This guidance does not cover RCRA section 
3008(h) actions against Federal agencies which will 
continue to he governed by 40 CFR part 24. For 
cases involving violations under more than one 
media, this guidance applies only to the RCRA 
portion of those violations.

2 This contrasts with the Comprehensive 
Environmental Response, Compensation and

103 of the Act, Congress further clarified 
that federal agencies are persons for 
purposes of RCRA. EPA now has RCRA 
administrative compliance order 
authority against Federal facilities.
I. Hearing Procedures

As quoted above from the Conference 
Report “(w]here EPA uses an 
administrative complaint pursuant to 
RCRA section 3008(a) to address 
particular types of violations detected at 
a private company or municipality the 
Administrator must use an 
administrative complaint to address the 
same types of violations at a federal 
facility.” Upon issuance of a complaint 
and compliance order, the Regions 
should also issue a press release.

Since private parties have an 
opportunity to challenge that complaint] 
using the 40 CFR part 22 procedures, 
the same opportunity should be 
available to a Federal agency. While the 
part 22 procedures are available, the Act 
also provides the recipient Federal 
agency with an opportunity to confer 
with die Administrator before an order 
becomes final. “No administrative order 
issued to such a department, agency, or 
instrumentality shall become final until 
such department, agency, or 
instrumentality has had the opportunity 
to confer with the Administrator.” See 
section 102(b)(2), 42 U.S.C. 6961(b)(2).3
H. Settlement Negotiations

Settlement is encouraged in the same 
circumstances as with a private party. 
See 40 CFR 22.18. The Act also states 
that any voluntary resolution or 
settlement of such an action shall be set 
forth in a consent order. Cases which 
settle do not require a conference with 
the Administrator, and in settling a 
matter, the Respondent waives its 
opportunity to confer under the new Act j 
on the settled matter. In addition, 
Federal parties have the same 
opportunity to confer with EPA as 
provided under 40 CFR § 22.18. As a 
result, after EPA issues the complaint, 
the respondent Federal agency may 
confer with the complainant under part 
22 (EPA employee authorized to issue 
the complaint) concerning settlement 
whether or not the respondent requests 
a hearing. This part 22 opportunity to 
confer, however, does not affect the 
thirty-day deadline for filing an answer,

Liability Act (CERCLA) which provides response 
authority and administrative order authority to the 
President. In order to determine who has been 
delegated the authority from the President for the 
particular responsibilities under CERCLA, it is 
necessary to consult Executive Order 12580.

s The Administrator’s obligation to provide an 
opportunity confer is tied only to EPA-issued 
orders. The Administrator will not confer with 
Federal agencies in receipt of state-issued orders.
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just as with a private party under 
§ 22.18(a).

Following the Federal agency’s 
§22.18 opportunity to confer, if  EPA or 
the Federal agency determine that the 
case cannot be settled immediately 
consistent w ith the provisions and 
objectives of RCRA, the ease w ill be 
submitted to the part 22 hearing 
procedures. Often, however, settlement 
discussions continue on a parallel track 
with the hearing procedures. A case 
against a Federal agency proceeds as 
would any other com pliance hearing 
matter pursuant to part 22.

III. Opportunity To Confer Under the 
New Act

The new A ct’s “opportunity to 
confer’’ requirement would be satisfied 
by providing an opportunity to confer 
with a Regional official with properly 
delegated authority within a reasonable 
period of time following issuance of the 
order, but based on input from Regions 
and as a matter of policy, the , 
Administrator w ill retain that 
opportunity to confer personally* as set 
out below. Federal agencies w ill have 
the opportunity to meet with the 
Administrator only after exhaustion of 
the part 22 procedures. Placing the 
conference at the end of the process w ill 
enable the Regions to proceed with their 
enforcement case against the Federal 
agency in the same manner as they do 
against private parties.

Conferring with the Administrator 
before exhaustion of the part 22 
procedures would be premature, and 
EPA policy is that the Administrator 
will confer with the respondent Federal 
agency only after exhaustion of the part 
22 procedures. Likewise, Regions 
should not confer w ith the Federal 
agency outside of their usual conferring 
opportunity as found in the part 22 
procedures. In other words, each Region 
should use the same conference and 
settlement discussion procedures with 

I Federal agencies that it uses with 
private parties under part 22.

Within ten (10). days of service of a 
final decision by the Environmental 
Appeals Board under 40 CFR 22.31, the 
Federal agency "may seek further review 
by petitioning the Board for 
reconsideration under § 22.32 if  it 
believes the Board’s decision was 
erroneously decided. W ithin thirty (30) 
days of service of the Board’s decision 
if no petition for reconsideration is  filed 
or within thirty (30) days Of service o f 
the Board’s final decisidn i f  a petition 
for reconsideration is  filed, the head of 
I the Federal agency, i f  it wishes to confer 
with the Administrator, must file a 
written request addressed to the 
Administrator to seek an opportunity to

confer with the Administrator. If no 
written request to confer is filed within 
these thirty-day periods, the 
administrative order is final under the 
terms of section 102(b)(2) of the Act.

In many cases, the conference might 
be conducted through an exchange of 
letters. If the conference is handled 
through letters, the head of the Federal 
agency should serve his/her letter on the 
Administrator with a copy to the 
Director, Office of Federal Facilities 
Enforcement and all parties/counsel of 
record. In addition, the letter should 
specifically identify the issues which 
the Federal agency proposes that the 
Administrator consider. The head of the 
Federal agency should also attach 
copies o f all prior administrative 
decisions and briefs in  the underlying 
proceedings. Copies of the briefs and 
underlying decisions should be 
provided to the Director, Office of 
Federal Facilities Enforcement.

The head of the Federal agency , 
however, may prefer to request a direct 
meeting with the Administrator. The 
request for a direct conference should be 
served on the Administrator with a copy 
to the Director, Office o f Federal 
Facilities Enforcement, and all parties/ 
counsel of record. The request for a 
direct conference should specifically 
identify the issues w hich the Federal 
agency proposes to discuss with the 
Administrator, and shotlld specifically 
identify who w ill represent the Federal 
agency. In addition, as part o f its request 
for a direct conference, the head of the 
Federal agency should attach copies of 
all prior administrative decisions and 
briefs in the underlying proceedings. 
Copies of the briefs and underlying 
decisions should also be provided to the 
Director, Office o f Federal Facilities 
Enforcement.

The parties/counsel of record may 
request to be present during the direct 
conference. This request to attend the 
direct conference, likew ise, should be in 
writing and served on the Director, 
O ffice of Federal Facilities Enforcement 
and the parties/counsel of record. The 
Administrator or her designee shall 
notify the head of the Federal agency 
who requested the direct conference and 
the parties/counsel o f record regarding 
her plan and arrangements for the direct 
conference.

Following the conclusion of the direct 
conference, a person designated by the 
Administrator w ill provide a written 
summary of the issues discussed and 
addressed. Copies o f the written 
summary shall be provided to the 
parties/counsel o f record. Ordinarily, 
w ithin thirty (30) days o f the 
conference, or w ithin thirty (30) days 
following the receipt o f the letter from

the head o f the Federal agency in the 
event of no direct conference, the 
Administrator shall issue a written 
decision with appropriate instruction 
regarding the finality of the order. This 
decision shall be filed with the Regional 
Hearing clerk and made part of the 
administrative case file.

If the Board referred the matter to the 
Administrator for decision under 
§ 22.04(a) rather than deciding the 
matter itself and if  the Federal agency 
wants to request a conference with the 
Administrator, the Federal agency must 
do so prior to the Administrator’s 
decision.

To assure that federal agencies are 
aware of these procedures, Regions 
should draw responding agencies’ 
attention to part 22 and this and any 
other relevant Agency guidance.
IV. Penalties

In the Federal Facility Compliance 
Act o f 1902, Congress stated that “ [t]he 
Federal, State, interstate, and local 
substantive and procedural 
requirements referred to in this 
subsection include, but are not limited 
to, all administrative orders and all civil 
and administrative penalties and fines, 
regardless of whether such penalties or 
fines are punitive or coercive in nature 
or imposed for isolated, intermittent, or 
continuing violations.” See section 
102(a)(3), 42 U.S.C. 6961(a)(3).

As a matter of policy, EPA will pursue 
penalties only from the effective date of 
the Act forward.4 If violations occurred 
prior to the effective date and are 
ongoing, EPA could assess penalties for 
the violations from October 6 ,1 9 9 2  
until correction of the violation.

In summary, the Federal government 
is liable for RCRA civil and 
administrative penalties just like any 
other person (with the exception of the 
effective date of the Act limitation). 
S ince the law and the Congressional 
intent state that Federal agencies are 
liable for penalties, EPA w ill apply its 
current applicable penalty policy, 
presently the 1990 RCRA Civil Penalty 
Policy, against the Federal government 
for violations of RCRA in the same 
manner and to the same extent as 
against any private party.5 The February

4 While states also have the authority to assess 
penalties against Federal agencies under the Act, 
states are not necessarily required to use the 1990 
RCRA Civil Penalty Policy, but should assess 
penalties in accordance with state practices. EPA 
encourages states to use this new authority. As is 
dona in actions against private parties, thé Agency 
can work with those states without administrative 
penalty authority to assess penalties under the 
Agency’s authority;

3 Because the Anti-Deficiency Act, 31 U.S.C.
1341, makes payments by federal agencies subject

Continued
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12,1991 “Policy on the Use of 
Supplemental Enforcement Projects" 
also applies in this context. Moreover, 
for settled cases that require compliance 
work, stipulated penalties should be 
included in the Consent Agreement and 
Consent Order.
V. Conclusion

EPA is issuing this final policy to 
assist the Regions in carrying out their 
RCRA enforcement program.6 This 
guidance supersedes earlier guidance 
regarding RCRA enforcement at Federal 
facilities for compliance violations such 
as that found in the 1988 Federal 
Facilities Compliance Strategy. It may 
be necessary in the future to amend part 
22 to address the issue of the 
requirement for the opportunity for a 
conference before finalizing an 
Environmental Appeals Board order. 
Should you have any concerns or 
questions, please haVe your staff call 
Barry Breen or Sally Dalzell at (202) 
260-9801.
VI. Notice

This guidance and any internal 
procedures adopted for its 
implementation are intended solely as 
guidance for employees of the U.S. 
Environmental Protection Agency. Such 
guidance and procedures do not 
constitute rule making by the Agency 
and may not be relied upon to create a 
right or benefit, substantive or 
procedural, enforceable at law or in 
equity, by any person. The Agency may 
take action at variance with this 
guidance and its internal implementing 
procedures.
OATES: The Guidance was signed July 0, 
1993 and was effective immediately.
FOR FURTHER INFORMATION CONTACT: 
Persons needing further information on 
any aspect of these procedures should 
contact Sally Dalzell, U.S.

to the appropriation funds by Congress, there might 
be unique payment issues that arise with regard to 
payment of penalties by such agencies. Under the 
RCRA Civil Penalty policy, the burden regarding 
ability to pay will reside with the Federal agency, 
as Respondent. If the Federal agency demonstrates 
drat it cannot pay due to the Anti-Deficiency Act, 
the Regions should require that die particular 
Federal agency agree to request additional funds 
from Congress. In addidon, EPA may include an 
acceleration clausa in any payment schedule which 
is agreed to by the parties.

6 The Federal Facility Compliance Act addressee 
more than the waiver of sovereign immunity. For 
example, RCRA inspections are required at all 
Federal facilities. EPA issued the M uch 1?, 1993  
“F Y 1993 Guidance on Implementation of RCRA 
Inspection Requirements of the Federal Facility 
Compliance Act” in order to assist the Regions with 
these new requirements. Guidance should also be 
forthcoming in the near future to address other 
appropriate new provisions added by the Act 
(mixed waste, munitions, and federally-owned 
treatment works).

Environmental Protection Agency (OB- 
2261), 4 0 1 M Street, SW., Washington, 
DC 20460, (202) 260-9808.

Dated: September 8.1993.
Steven A . Herman,
Assistant Administrator, Office o f 
Enforcement
[FR Doc. 93-23062 Filed 9-20-93; 8^5 am]
BILLING CODE 66M -S0-P

[OPPTS-00143; FRL-4646-7]

Forum on State and Tribal Toxics 
Action; Coordinating Committee and 
Projects; Open Meetings

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of open meetings.

SUMMARY: The Coordinating Committee 
and the four Projects of the Forum on 
State and Tribal Toxics Action 
(FOSTTA) will hold two days of open 
meetings on the dates, and at the time 
and place listed below. FOSTTA, a 
group of state and tribal toxics 
environmental managers, is intended to 
foster the exchange of toxics-related 
program and enforcement information £ 
among the states/tribes and between the 
states/tribes and U.S. EPA’s Office of 
Prevention, Pesticides and Toxic 
Substances (OPPTS). FOSTTA currently 
consists of the Coordinating Committee 
and four issue-specific Projects. The 
four Projects are: (1) the Chemical 
Information Management Project; (2) the 
State and Tribal Enhancement Project;
(3) the Chemical Management Project; 
and (4) the Lead (Pb) Project.
DATES: The meetings are scheduled as 
follows.

1. The Coordinating Committee and 
all the Projects will hold meetings on 
October 18 and 19,1993.

2. The four Projects will meet op 
October 18 from 8 a.m. to 5 p.m. and on 
October 19 from 8 a.m. to noon. Oil 
October 18 at 1 p.m. there will be a 
plenary session with a presentation by 
the Assistant Administrator-Designate 
for Prevention, Pesticides and Toxic 
Substances. The Coordinating 
Committee will meet on October 19 
from noon to 3 p.m.
ADDRESSES: The meetings will be held 
at: The Holiday Inn, 480 King St.« 
Alexandria VA.
FOR FURTHER INFORMATION CONTACT: By 
mail: Shirley Pate, Office of Compliance 
Monitoring (EN—342), Environmental 
Protection Agency, 40 1 M St., SW., 
Washington, DC Z0460, telephone (202) 
260-8318, or Jim King, Office of 
Pollution Prevention and Toxics (TS— 
799), at the same address, telephone 
(202)260-6581.

List of Subjects 
Environmental protection.
Dated: September 15,1993.

Michael M. Stahl,
Director,, Office of Compliance Monitoring.
[FR Doc. 93-20368 Filed 9-20-93; 8:45 am] 
BILLING CODE 6S60-S0-F

[FRL-4731-7J

Georgia; Final Determination of 
Adequacy of State/Tribal Municipal 
Solid Waste Permit Program

AGENCY: Environmental Protection 
Agency.
ACTION: Notice of final determination of 
full program adequacy for State of 
Georgia’s application.

SUMMARY: Section 4005(c)(1)(B) of the 
Resource Conservation and Recovery 
Act (RCRA), as amended by the 
Hazardous and Solid Waste 
Amendments (HSWA) of 1984, requires 
States to develop and implement permit 
programs to ensure that municipal solid 
waste landfills (MSWLFs) which may 
receive hazardous household waste or 
small quantify generator waste will 
comply with the revised Federal 
MSWLF Criteria (40 CFR part 258). 
RCRA section 4005(e)(1)(G) requires the 
Environmental Protection Agency (EPA) 
to determine whether States have 
adequate “permit” programs for 
MSWLFs, but does not mandate 
issuance of a rule for such 
determinations. EPA has drafted and is 
in the process of proposing a State/ 
Tribal Implementation Rule (STIR) that 
will provide procedures by whifeh EPA 
will approve, or partially approve, 
State/Tribal landfill permit programs. 
The Agency intends to approve 
adequate State/Tribal MSWLF permit 
programs as applications are submitted. 
Thus, these approvals are not dependent 
on final promulgation of the STIR. Prior 
to promulgation of the STIR, adequacy 
determinations will be made based on 
the statutory authorities and 
requirements. In addition, Siates/Tribes 
may use the draft STIR as an aid in 
interpreting these requirements. The 
Agency believes that early approvals 
have an important benefit Approved 
State/Tribal permit programs provide 
interaction between the State/Tribe and 
the owner/operator regarding site- 
specific permit conditions. Only those 
owners/operators located in States/ 
Tribes with approved permit programs 
can use the site-specific flexibility 
provided by part 258 to the extent the 
State/Tribal permit program allows such 
flexibility.
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Georgia applied for a determination of 
adequacy under section 4005 of RCRA. 
EPA reviewed Georgia’s application and 
proposed a determination that Georgia’s 
MSWLF permit program is adequate to 
ensure compliance with the revised 
MSWLF Criteria. After consideration of 
all comments received, EPA is today 
issuing a final determination that the 
State’s program is adequate.
EFFECTIVE DATE: The determination of 
adequacy for Georgia shall be effective 
on September 21,1993.
FOR FURTHER INFORMATION CONTACT: 
Patricia S. Zweig, Program Coordinator, 
Office of Solid Waste, Waste 
Management Division, U.S. 
Environmental Protection Agency,
Region IV, 345 Courtland Street, NE., 
Atlanta, Georgia 30365.
SUPPLEMENTARY INFORMATION:

A. Background
On October 9,1991, EPA promulgated 

revised Criteria for MSWLFs (40 CFR 
part 258). Subtitle D of RCRA, as 
amended by the Hazardous and Solid 
Waste Amendments of 1984 (HSWA), 
requires States to develop permitting 
programs to ensure that facilities 
comply with the Federal Criteria under 
part 258. Subtitle D also requires in 
section 4005 that EPA determine the 
adequacy of State municipal solid waste 
landfill permit programs to ensure that 
facilities comply with the revised 
Federal Criteria. To fulfill this 
requirement, the Agency has drafted 
and is in the process of proposing a 
State/Tribal Implementation Rule 
(STIR). The rule will specify the 
requirements which State/Tribal 
programs must satisfy to be determined 
adequate.

EPA intends to approve State/Tribal 
MSWLF permit programs prior to the 
promulgation of STIR. EPA interprets 
the requirements for States or Tribes to 
develop “adequate” programs for 
permits or other forms of prior approval 
to impose several minimum 
requirements. First, each State/Tribe 
must have enforceable standards for 
new and existing MSWLFs that are 
technically comparable to EPA’s revised 
MSWLF criteria. Next, the State/Tribe 
must have the authority to issue a 
permit or other notice of prior approval 
to all new and existing MSWLFs in its 
jurisdiction. The State/Tribe also must 
provide for public participation in 

| permit issuance and enforcement as 
| required in section 7004(b) of RCRA. 

Finally, EPA believes that the State/ 
Tribe must show that it has sufficient 
compliance monitoring and 
enforcement authorities to take specific 
action against any owner or operator

that fails to comply with an approved 
MSWLF program.

EPA Regions will determine whether 
a State/Tribe has submitted an 
"adequate” program based on the 
interpretation outlined above. EPA 
plans to provide more specific criteria 
for this evaluation when it proposes the 
State/Tribal Implementation Rule. EPA 
expects States/Tribes to meet all of these 
requirements for all elements of a 
MSWLF program before it gives full 
approval to a MSWLFprogram.

On April 15,1993, Georgia submitted 
an application for adequacy 
determination for their municipal solid 
waste landfill permit program. On 
August 5,1993, EPA published a 
tentative determination of adequacy for 
all portions of Georgia's program.
Further background on the tentative 
determination of adequacy appears at 58 
FR 41767,41768 (August 5,1993).

Along with the tentative 
determination, EPA announced the 
availability of the application for public 
comment.

A public hearing was tentatively 
scheduled, based on sufficient public 
interest. As EPA Region IV received no 
requests for a hearing during the public 
comment period, the tentatively 
scheduled hearing has been cancelled.

EPA Region IV received one set of 
comments during the public comment 
period on the tentative determination of 
adequacy for Georgia. The commenter 
maintained that use of the draft State/ 
Tribal Implementation Rule ("STIR”) as 
guidance is a violation of the 
Administrative Procedure Act (“APA”) 
requirements that a rule must go 
through notice and opportunity for 
comment. EPA does not believe that it 
is violating any requirements in the 
APA for notice and comment on a 
rulemaking. The Agency is not utilizing 
the draft STIR as a regulation which > 
binds either the Agency or the States. 
Instead, EPA is using the draft STIR as 
guidance for evaluating State permit 
programs and maintains its discretion to 
approve State programs utilizing the 
draft STIR and/or other criteria which 
assures compliance with 40 CFR part 
258.

In addition, members of the public 
have an opportunity to comment on the 
essential criteria by which EPA assures 
the adequacy of the State. MSWLF 
permit programs because the Agency 
discusses the criteria for approval of a 
State permit program when it publishes 
each tentative determination notice in 
the Federal Register. The Agency set 
forth the minimum requirements for an 
adequate permit program in the 
tentative determination notice for 
approval of the State of Georgia’s permit

program. See 58 FR 41767, 41768 
(August 5,1993).

There are no federally recognized 
Indian Tribes or lands in the State of 
Georgia.
B. Decision

After reviewing the public comments,
I conclude that Georgia's application for 
adequacy determination meets all of the 
statutory and regulatory requirements 
established by RCRA. Accordingly, 
Georgia is granted a determination of 
adequacy for all portions of its 
municipal solid waste permit program.

Section 4005(a) of RCRA provides that 
citizens may use the citizen suit 
provisions of section 7002 of RCRA to 
enforce the Federal MSWLF criteria in 
40 CFR part 258 independent of any 
State/Tribal enforcement program. As 
EPA explained in the preamble to the 
final MSWLF criteria, EPA expects that 
any owner or operator complying with 
provisions in a State/Tribal program 
approved by EPA should be considered 
to be in compliance with the Federal 
Criteria. See 56 FR 50978, 50995 
(October 9,1991).

Today’s action takes effect on the date 
of publication. EPA believes it has good 
cause under section 553(d) of the 
Administrative Procedure Act, 5 U.S.C 
553(d), to put this action into effect less 
than 30 days after publication in the 
Federal Register. All of the 
requirements and obligations in the 
State’s/Tribe’s program are already in 
effect as a matter of State/Tribal law. 
EPA’s action today does not impose any 
new requirements with which the 
regulated community must begin to 
comply. Nor do these requirements 
become enforceable by EPA as federal 
law. Consequently, EPA finds that it 
does not need to give notice prior to 
making its approval effective.
C om pliance With Executive Order 
12291

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291.
Certification Under the Regulatory 
Flexibility Act

Pursuant to the provisions of 5 U.S.C. 
605(b), I hereby certify that this 
approval will not have a significant 
economic impact on a substantial 
number of small entities. It does not 
impose any new burdens on small 
entities. This rule, therefore, does not 
require a regulatory flexibility analysis.

Authority: This notice is issued under the 
authority of section 4005 of the Solid Waste 
Disposal Act as amended; 42 U.S.C. 6946.



49048 Federal Register f  Vol. 58, No. 181 /  Tuesday, September 21, 1993 f  Notices

Dated: September 13,1993.
Winston A. Smith,
Acting Hegional Administrator.
(FR Doc. 93-23061 Filed 9-20-93; 8:45 ami 
BILLING CODE: 6560-60-P

[FRL-4731—4}

Idaho; Final Determination of 
Adequacy of State/Tribal Municipal 
Solid Waste Permit Program

AGENCY: Environmental Protection 
Agency.
ACTION: Notice of final determination of 
full program adequacy for Idaho’s 
application.

SUMMARY: Section 4005(c)(1)(B) of the 
Resource Conservation and Recovery 
Act (RCRA), as amended by the 
Hazardous and Solid Waste 
Amendments (HSWA) of 1984, requires 
States to develop and implement permit 
programs to ensure that municipal solid 
waste landfills (MSWLFs) which may 
receive hazardous household waste or 
small quantity generator waste will 
comply with the revised Federal 
MSWLF Criteria (40 CFR part 258). 
RCRA section 4005(c)(1)(C) requires the 
Environmental Protection Agency (EPA) 
to determine whether States have 
adequate "permit” programs for 
MSWLFs,. but does not mandate 
issuance of a rule for such 
determinations. EPA has drafted and is 
in the process of proposing a State/ 
Tribal Implementation Rule (STIR) that 
will provide procedures by which EPA 
will approve, or partially approve, 
State/Tribal landfill permit, programs. 
The Agency intends to approve 
adequate State/Tribal MSWLF permit 
programs as applications are submitted. 
Thus, these approvals are not dependent 
on final promulgation of the STIR. Prior 
to promulgation of the STIR, adequacy 
determinations will be made based on 
the statutory authorities and 
requirements. La addition, States/Tribes 
may use the draft STIR as an aid in 
interpreting these requirements. The 
Agency believes that early approvals 
have an important benefit. Approved 
State/Tribal permit programs provide 
interaction between the State/Tribe and 
the owner/operator regarding site- 
specific permit conditions. Only those 
owners/ operators located in State/Tribes 
with approved permit programs can use 
the site-specific flexibility provided by 
Part 258 to the extent the State/Tribal 
permit program allows such flexibility.

Idaho applied for a determination o i 
adequacy under section 4005 of RCRA. 
EPA reviewed Idaho’s application and 
proposed a determination that Idaho’s

MSWLF permit program is adequate to 
ensure compliance with the revised 
MSWLF Criteria. After consideration of 
all comments received, EPA is  today 
issuing a final determination that the 
State/Tribe's program is adequate. 
EFFECTIVE DATE: The determination of 
adequacy for Idaho shall be effective 
September 21,1993.
FOR FURTHER INFORMATION CONTACT: Ms. 
Paula vanHaagen, M/S HW-107, ILS. 
EPA, 1200 Sixth Avenue, Seattle, WA 
98101, (206) 553-1847.
SUPPLEMENTARY INFORMATION:

A. Background
On October 9,1991, EPA promulgated 

revised Criteria for MSWLFs (40 CHI 
part 258). Subtitle D of RCRA, as 
amended by the Hazardous and Solid 
Waste Amendments of 1984 (HSWA), 
requires States to develop permitting 
programs to ensure that facilities 
comply with the Federal Criteria under 
Part 258. Subtitle D also requires in 
section 4005 that EPA determine the 
adequacy of State municipal solid waste 
landfill permit programs to ensure that 
facilities comply with the revised 
Federal Criteria. To fulfill this 
requirement, the Agency has drafted 
and is in the process of proposing a 
State/Tribal Implementation Rule 
(STIR). The rule will specify the 
requirements which State/Tribal 
programs must satisfy to be determined 
adequate.

EPA intends to approve State/Tribal 
MSWLF permit programs prior to the 
promulgation of STIR. EPA interprets 
the requirements for States or Tribes to 
develop "adequate” programs for 
permits or other forms of prior approval 
to impose several minimum 
requirements. First, each State/Tribe 
must have enforceable standards for 
new and existing MSWLFs that are 
technically comparable to EPA’s revised 
MSWLF criteria. Next, the State/Tribe 
must have the authority to issue a 
permit or other notice of prior approval 
to all new and existing MSWLFs in its 
jurisdiction. The State/Tribe also must 
provide for public participation in 
permit issuance and enforcement as 
required in section 7004(b) of RCRA. 
Finally, EPA believes that the State/ 
Tribe must show that it has sufficient 
compliance monitoring and 
enforcement authorities to take specific 
action against any owner or operator 
that fails to comply with an approved 
MSWLF program.

EPA Regions will determine whether 
a State/Tribe has submitted an 
"adequate” program based on the 
interpretation outlined above. EPA 
plans to provide more specific criteria

for this evaluation when it proposes die 
State/Tribal Implementation Rule. EPA 
expects States/Tribes to meet all of these 
requirements for all elements of a 
MSWLF program before it gives full 
approval to a MSWLF program.

On April 5,1993, Idaho submitted an 
application for adequacy determination 
for Idaho’s municipal solid waste 
landfill permit program. On May 19, 
1993, EPA published a tentative 
determination of adequacy for all

Eortions of Idaho’s program. Further 
ackground on the tentative . 

determination of adequacy appears at 58 
FR 27568, May 10,1993.

Along with the tentative 
determination, EPA announced the 
availability of the application for public 
comment. EPA offered to hold a public 
hearing on June 30,1993, if a sufficient 
number of people requested such a 
hearing. There were no requests for a 
public hearing, so the hearing was not 
held.

EPA received three public comments. 
Two commenters support the tentative 
determination of adequacy. One 
commenter raised concerns that Idaho’s 
application and enclosed materials do 
not provide guidance to permit 
applicants When a proposed landfill is 
on or near Indian lands. The commenter 
requested that EPA encourage Idahq fo 
provide a mechanism that includes 
Indian Tribes and EPA early in the 
State’s permitting process and to 
provide guidance and education to 
permit applicants when Indian lands are 
involved directly or indirectly.

EPA agrees that timely notification of 
a Tribe directly or indirectly affected by 
a proposed landfill is important EPA 
also believes that the mechanism for 
notification of a Tribe can best be 
established by the Tribe and the state 
and local agencies involved in 
permitting decisions potentially 
affecting the Tribe. As stated in the 1984 
Indian Policy, EPA supports early 
communication and coordination 
between Tribes and States or local 
governments. While a special 
mechanism for notifying Tribes is not a 
requirement for approving state 
permitting programs, Idaho has agreed 
to pursue coordination mechanisms 
with Tribes. EPA affirms its full 
approval of Idaho’s permitting program.

As stated in the tentative 
determination of approval of Idaho’s 
program, the State’s program is not 
enforceable on Indian lands. Idaho has 
not asserted nor demonstrated 
jurisdiction within the exterior 
boundaries of Indian reservations in its 
application for adequacy determination. 
Accordingly, this approval does not 
extend to lands within Indian
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reservations in Idaho. Until EPA 
approves a State or Tribal MSWLF 
permitting program in Idaho for any part 
of “Indian Country,” as defined in 18 
U.S.C. 1151, the requirements of 40 CFR 
part 258 will, after October 9,1993, 
automatically apply to that area. 
Thereafter, the requirements of 40 CFR 
part 258 will apply to all owners/ 
operators of MSWLFs located in any 
part of “Indian Country” that is hot 
covered by an approved State or Tribal 
MSWLF permitting program.
B. D e c is io n

After reviewing the public comments,
I conclude that Idaho's application for 
adequacy determination meets all of the 
statutory and regulatory requirements 
established by RCRA. Accordingly,
Idaho is granted a determination of 
adequacy for all portions of its 
municipal solid waste permit program.

Section 4005(a) of RCRA provides that 
citizens may use the citizen suit 
provisions of section 7002 of RCRA to 
enforce the Federal MSWLF criteria in 
40 CFR part 258 independent of any 
State/Tribal enforcement program. As 
EPA explained in the preamble to the 
final MSWLF criteria, EPA expects that 
any owner or operator complying with 
provisions in a State/Tribal program 
approved by EPA should be considered 
to be in compliance with the Federal 
¡Criteria. See 56 FR 50978, 50995 
(October 9,1991).

Today's action takes effect on the date 
of publication. EPA believes it has good 
cause under section 553(d) of the 
Administrative Procedure Act, 5 U.S.C 
553(d), to put this action into effect less 
than 30 days after publication in the 
Federal Register. All of the 
requirements and obligations in the 
State’s/Tribe’s program are already in 
effect as a matter of State/Tribal law. 
EPA’s action today does not impose any 
new requirements that the regulated 
community must begin to comply with. 
¡Nor do these requirements became 
jenforceable by EPA as federal law. 
Consequently, EPA finds that it does pot 
need to give notice prior to making its 
approval effective.
[COMPLIANCE WITH EXECUTIVE ORDER 12291:
|Jhe Office of Management and Budget 
Ns exempted this notice from the 
[requirements of Section 3 of Executive 
¡Order 12291.
'CERTIFICATION UNDER THE REGULATORY 
FLEXIBILITY ACT: Pursuant to the 
provisions of 5 U.S.C. 605(b), I hereby 
certify that this approval will not have 
a significant economic impact on a 
substantial number of small entities. It 
does not impose any new burdens on 
pniall entities. This notice, therefore,

does not require a regulatory flexibility 
analysis.

Authority: This notice is issued under the 
authority of Section 4005 of the Solid Waste 
Disposal Act as amended: 42 U.S.C 6946.

Dated: September 13,1993.
Gerald A. Emison,
Acting Regional Administrator.
[FR Doc. 93-22992 Filed 9-20-93; 8:45 am)
BH.UNG COOE 6580-50-P

[FRL 4731-3]

Proposed Settlement Under Section 
122(h) of Comprehensive 
Environmental Response, 
Compensation and Liability Act

AGENCY: Environmental Protection , 
Agency.
ACTION: Notice of proposed 
administrative settlement and 
opportunity for public comment.

SUMMARY: The U.S. Environmental 
Protection Agency (EPA) is proposing to 
enter into an administrative settlement 
to resolve claims under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, (CERCLA), as amended. 
Notice is being published to inform the 
public of the proposed settlement and of 
the opportunity to comment. This 
settlement is intended to resolve 
liabilities of three parties for costs 
incurred by EPA at the Duffield Avenue 
Trailer Site.
DATES: Comments must be provided on 
or before October 21,1993.
ADDRESSES: Comments should be 
addressed to the U.S. Environmental 
Protection Agency, Office of Regional, 
Counsel, New Jersey Superfund Branch, 
room 309, 26 Federal Plaza, New York, 
New York 10278 and should refer to: In 
the Matter of: Duffield Avenue Trailer 
Site, U.S. EPA Index No. II-CERCLA- 
122—93-0102.
FOR FURTHER INFORMATION CONTACT:
U.S. Environmental Protection Agency, 
Office of Regional Counsel, New Jersey 
Superfund Branch, room 309, 26 
Federal Plaza, New York, New York 
10278, (212) 264-2858, Attention: 
Amelia Wagner.
SUPPLEMENTARY INFORMATION: In 
accordance with section 122(i)(l) of 
CERCLA, notice is hereby given of a 
proposed administrative settlement 
concerning thé Duffield Avenue Trailer 
Site which was located in Jersey City, 
New Jersey. Section 122(h) of CERCLA 
provides EPA with authority to 
consider, compromise, and settle certain 
claims for costs incurred by the United 
States.

The following parties are committed 
to participate in this settlement: North 
Carolina Department of Agriculture, JPS 
Converter and Industrial Corporation, 
and J.P. Stevens & Co., Inc. These three 
Settling Parties will pay a total of 
$190,000 under this agreement to 
reimburse EPA for response costs 
incurred at the Duffield Avenue Trailer 
Site.

A copy of the proposed administrative 
settlement agreement, as well as 
background information relating to the 
settlement, may be obtained in person 
or by mail from EPA’s Region II Office 
of Regional Counsel, New Jersey 
Superfund Branch, room 309, 26 
Federal Plaza, New York, New York 
10278.

Dated: September 8,1993.
William J. Muszynski,
Acting Regional Administrator.
[FR Doc. 93-22991 Filed 9-20-93; 8:45 am]
BILLING COOE 6560-60-M

EXPORT-IMPORT BANK OF TH E 
UNITED STA TES

Open Meeting of the Advisory 
Committee of the Export-import Bank 
of the United States

SUMMARY: The Advisory Committee was 
established by Public Law 98-181, 
November 30,1983, to advise the 
Export-Import Bank on its programs and 
to provide comments for inclusion in 
the reports of the Export-Import Bank to 
the United States Congress.

Time and Place: Tuesday, October 5,1993, 
from 9:30 a.m. to 11:30 a.m.. The meeting 
will be held at Eximbank In Room 1143 , 811 
Vermont Avenue, NW., Washington DC 
20571./

Agenda: The meeting agenda will include 
a discussion of the following topics:
Advisory Committee Responsibility to 
Comment on Lundine/Key Linkages Report; 
Subcommittee Reports: Small Business, 
Banking, Insurance, Project Finance, CIS/ 
Eastern Europe, Tied Aid; and other topics.

Public Participation: The meeting will be 
open to public participation; and the last 10 
minutes will be set aside for oral questions 
or comments; Members of the public may 
also file written statement(s) before or after 
the meeting. In order to permit the Export- 
Import Bank to arrange suitable 
accommodations, members of the public who 
plan to attend the meeting should notify 
Loretta Carrier, room 1112, 811 Vermont 
Avenue, NW., Washington DC 20571, (202) 
566-8893, not later than October 4,1993. If 
any person wishes auxiliary aids (such as a 
sign language interpreter) or other special 
accommodations, please contact, prior to 
September 30,1993, Loretta Carrier, room 
1112,811 Vermont Avenue, NW., 
Washington, DC 20571, Voice: (202) 566- 
8893 or TDD: (202) 535-3913.
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Further Information: For further 
information, contact Loretta Carrier, room 
1112, 811 Vermont Avenue, NW., 
Washington, DC 20571, (202) 566-8893. 
Helene H. Wall,
Vice President, Administrative & 
Management Services.
[FR Doc. 93-22984 Filed 9-20-93; 8:45 am] 
BILLING CODE 6690-01-N

FEDERAL RESERVE SYSTEM

First Fidelity Bancorporation, et al.; 
Acquisition of Company Engaged in 
Permissible Nonbanking Activities

The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) 
of the Board's Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than October 12, 
1993.

A. Federal Reserve Bank of 
Philadelphia (Thomas K. Desch, Vice

President) 100 North 6th Street, 
Philadelphia, Pennsylvania 19105:

1. First F idelity Bancorporation, 
Lawrenceville, New Jersey; to acquire 
Greenwich Financial Corporation, 
Greenwich, Connecticut, through its 
wholly-owned bank holding company 
subsidiary, Northeast Bancorp, Inc., 
New Haven, Connecticut, and thereby 
engage in operating a savings 
association pursuant to § 225.25(b)(9) of 
the Board’s Regulation Y. First Fidelity 
will acquire Greenwich's susidiary, 
Greenwich Financial Savings and Loan 
Associatioin, which will be merged into 
Union Trust Company, Stamfqrd, 
Connecticut.
Board of Governors of the Federal Reserve 
System, September 15,1993.
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc. 93-23098 Filed 9-20-93; 8:45 am] 
BILLING CODE 6210-01-F

MSB Bancorp, Inc.; Notice of 
Application to Engage de novo in 
Permissible Nonbanking Activities

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for die Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views-in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of die 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the

evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than October 7, 
1993.

A. Federal Reserve Bank of New 
York (William L. Rutledge, Vice 
President) 33 Liberty Street, New York, 
New York 10045:

1. MSB Bancorp, Inc., Goshen, New 
York; to engage d e novo through its 
subsidiary, MSB Financial Services, 
Inc., Middletown, New York, in general 
insurance agency activities at the full 
service branch office of Middletown 
Savings Bank in Chester, Orange 
County, New York, a town with a 
population of less than 5,000, pursuant 
to § 225.25(b)(8)(iii)(A) of the Board’s 
Regulation Y.
Board of Governors of the Federal Reserve 
System, September 15,1993.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 93-23100 Filed 9-20-93; 8:45 am] 
BILUNG CODE 6210-01-F

Norwest Financial, et al.; Formation of, 
Acquisition by, or Merger of Bank 
Holding Companies; and Acquisition 
of Nonbanking Company

The company listed in this notice has 
applied under § 225.14 of the Board’s 
Regulation Y (12 CFR 225.14) for the 
Board’s approval under section 3 of the 
Bank Holding Company Act (12 U.S.C. 
1842) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
§ 225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States.

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the
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question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
ianking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
oot suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than October 12,
1993,A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480:

1. Norwest Corporation, Minneapolis, 
Minnesota; to acquire 100 percent of the 
voting shares of Lindeberg Financial 
Corporation, Forest Lake, Minnesota, 
and thereby indirectly acquire Forest 
Lake State Bank, Forest Lake,
Minnesota.

In connection with this application, 
Applicant also proposes to indirectly 
acquire the mortgage origination 
business conducted by Forest Lake State 
Bank, Forest Lake, Minnesota, and 
integrate the mortgage origination 
business with the mortgage activities of 
one of its existing nonbank subsidiaries, 
Norwest Mortgage Inc., and thereby 
engage in making loans or other 
extensions of credit such as would be 
made by a mortgage company pursuant 
to § 225.25(b)(1) of the Board's 
Regulation Y.
Board of Governors of the Federal Reserve 
System, September 15,1993.
Jennifer J. Johnson,
Associate Secretary o f the Board.
IFR Doc. 93-23097 Filed 0-20-93; 8:45 am]
HUJNG CODE 6210-01-F

Norwest Corporation, et al.; 
formations of; Acquisitions by; and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied for the Board's approval 
Jtoder section 3 of the Bank Homing 
Nompany Act (12 U.S.C. 1842) and § 
r^-14 of the Board's Regulation Y (12 
pR 225.14) to become a bank holding 
(company or to acquire a bank or bank

holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute ana summarizing the 
evidence that would be presented at a 
hearing.

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than October
12,1993.

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480:

1. Norwest Corporation, Minneapolis, 
Minnesota; to acquire 100 percent of the 
voting shares of First National Bank of 
Arapahoe County, Aurora, Colorado; 
First National Bank of Lakewood, 
Lakewood, Colorado; and First National 
Bank of Southeast Denver, Denver, 
Colorado.
Board of Governors of the Federal Reserve 
System, September 15,1993.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 93-23101 Filed 9-20-93; 8:45 am]
BILLING CODE 621O-01-F

Lowell T . Sherwood, Jr., et a!.; Change 
In Bank Control Notices; Acquisitions 
of Shares of Banks or Bank Holding 
Companies

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817())) and § 
225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)).

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice

or to the offices of the Board of 
Governors. Comments must be received 
not later than October 7,1993.

A. Federal Reserve Bank of Boston 
(Robert M. Brady, VicqPresident) 600 
Atlantic Avenue, Boston, Massachusetts 
02106:

1. Low ell T. Sherw ood, Jr., Bangor, 
Maine; to acquire up to an additional
15.4 percent of the voting shares of 
UnitedCorp, Bangor, Maine, for a total 
of up to 24.9 percent, and thereby 
indirectly acquire United Bank, Bangor, 
Maine.

B. Federal Reserve Bank of Chicago 
(James A. Bluemle, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
6069Q:

1. Allen L. Samson, R. Max Samson, 
Dr. Barry L. Samson, and Harry E. 
Samson; to acquire at least 28.33 
percent of the voting securities of 
Liberty Bank, Milwaukee, Wisconsin.

Board of Governors of the Federal Reserve 
System, September 15,1993.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 93-23099 Filed 9-20-93; 8:45 am] 
BILUNG CODE 6210-01-F

DEPARTM ENT O F  HEALTH AND 
HUMAN SERVICES

Centers for Disease Control and 
Prevention

[CRADA 93-008]

Cooperative Research and 
Development Agreement; Detection of 
Acute Measles Virus Infection and 
Determination of Antibody 
Seroprevaience

AGENCY: Centers for Disease Control and 
Prevention (CDCJ, Public Health 
Service, HHS.
ACTION: Notice.

SUMMARY: The Centers for Disease 
Control and Prevention (CDC), National 
Center for Infectious Diseases, 
announces the opportunity for potential 
collaborators to enter into a Cooperative 
Research and Development Agreement 
(CRADA) for development of nucleic 
acid and/or recombinant protein-based 
diagnostic assays for the detection of 
acute measles virus infection and 
determination of antibody 
seroprevaience. In addition, 
opportunities exist for the development 
of vaccines effective against this group 
of viruses. The collaborator will design 
rapid new diagnostic assays in kit 
formation for detecting measles antigens 
or antibodies.

It is anticipated that inventions which 
may arise from this CRADA will be
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licensed on a nonexclusive royalty* 
bearing basis to the collaborator with 
whom the CRADA is made. '

Because CRADAs are designed to 
facilitate the development of scientific 
and technological knowledge into 
useful, marketable products, a great deal 
of freedom is given to Federal agencies 
in implementing collaborative research. 
The CDC may accept staff, facilities, 
equipment, supplies, and money from 
the other participants in a CRADA; CDC 
may provide staff, facilities, equipment, 
and supplies to the project. There is a 
single restriction in this exchange: CDC 
may not provide funds to the other 
participants in a CRADA. This 
opportunity is available until 30 days 
after publication of this notice. 
Respondents may be provided a longer 
period of time to furnish additional 
information if CDC finds this necessary.
FOR FURTHER INFORMATION CONTACT: 

Technical: William J. Bellini, Ph.D., 
Division of Viral and Rickettsial 
Diseases, National Center for Infectious 
Diseases, Centers for Disease Control 
and Prevention (CDC), 1600 Clifton 
Road, NE„ Mailstop G-17, Atlanta, GA 
30333, telephone (404) 639-3512.

Business: Lisa Blake-DiSpigna, 
Technology Transfer Representative, 
National Center for Infectious Diseases, 
Centers for Disease Control and 
Prevention (CDC), 1600 Clifton Road, 
NE., Mailstop C-19, Atlanta, GA 30333, 
telephone (404) 639-3227.
SUPPLEMENTARY INFORMATION: Between 
1989 and 1991 greater than 50,000 cases 
of measles and 100 measles-associated 
deaths occurred in the United States.
This resurgence of measles disease 
underscores the necessity of providing a 
rapid diagnostic assay to distinguish 
measles infection from other rash- 
causing illnesses such as rubella and 
parvovirus B19. CDC has developed 
recombinant-expressed antigens for both 
vaccine and wildtype strains of measles, 
as well as full-length clones of relevant 
genes, nucleic acid sequences, probes, 
and monoclonal antibodies capable of 
distinguishing between vaccine and 
wildtype viruses and the possible 
disease sequelae.

The goal of this CRADA is to develop, 
evaluate, and commercialize diagnostic 
tests for detecting measles virus 
infections in humans and to develop, 
evaluate, and commercialize a vaccine 
against infections caused by measles 
virus. CDC will provide nucleic acid 
sequence information, primers, probes, 
and antisera to both vaccine and 
wildtype strains of measles virus. The 
collaborator will utilize its expertise in 
vaccine, diagnostic development,

evaluation and commercialization of the 
products obtained.

Diagnostic test development may 
include characterization and expression 
of the antigens and production of 
antibodies which will be employed in 
serologic and/or antigen detection 
assays. Monoclonal antibodies produced 
under this CRADA will be evaluated for 
diagnostic purposes.

Respondents should provide evidence 
of expertise in die development and 
evaluation of vaccines, and/or 
diagnostic assays, evidence of 
experience in commercialization of 
vaccine products and/or diagnostics, 
and supporting data (e.g., publications, 
proficiency testing, certifications, 
resumes, etc.) of qualifications for the 
laboratory director and laboratory 
personnel who would be involved in the 
CRADA. The respondent will develop 
the final research plan in collaboration 
with CDC but should provide an outline 
of a research plan for review by CDC in 
judging applications.

Applicant submissions will be judged 
according to the following criteria:
1. Soundness of the analytic approach 

and research plan;
2. Evidence of appropriate personnel to 

complete the project in a timely 
fashion or evidence of a plan to 
recruit and fund personnel 
appropriate for the project;

3. Evidence of scientific credibility; and
4. Evidence of commitment and ability 

to develop an innovative design for 
diagnostic assays and/or vaccines.
This CRADA is proposed and

implemented under the 1986 Federal 
Technology Transfer Act: Pub. L. 99- 
502.

The responses must be made to:
Nancy C. Hirsch, Technology Transfer 
Coordinator, National Center for 
Infectious Diseases, Centers for Disease 
Control and Prevention (CDC), 1600 
Clifton Road, NE., Mailstop C-19,
Atlanta, GA 30333.

Dated: September 15,1993.
Robert L. Foster,
Acting Associate Director for Management 
and Operations, Centers for Disease Control 
and Prevention (CDC).
[FR Doc. 93-23028 Filed 9-20-93; 8:45 am] 
BILUNG COOE 4160-18-P

Food and Drug Administration

Advisory Committee Meeting; 
Amendment of Notice

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug 
Administration is announcing an 
amendment to the notice of a meeting of 
the Blood Products Advisory Committee 
which is scheduled for September 23 
and 24,1993. This meeting was 
announced in the Federal Register of 
August 24,1993 (58 FR 44683). The 
amendment is being made to change 
both the starting time of the September
23,1993, meeting and the location for 
die September 23 and 24,1993, meeting; 
and to remove an item from the agenda 
for the open committee discussion on 
September 23,1993. The agenda item 
has been postponed for discussion until 
a later advisory committee meeting. 
Additionally, die date of the closed 
committee deliberations has been 
changed from September 24,1993, to 
September 23,1993.
FOR FURTHER INFORMATION CONTACT: 
Linda A. Smallwood, Center for 
Biologies Evaluation and Research 
(HFM—300), Food and Drug 
Administration, 1401 Rockville Pike, 
suite 200N, Rockville, MD 20852-1448, J 
301-594-6700.
SUPPLEMENTARY INFORMATION: In the 
Federal Register of August 24,1993, 
FDA announced that a meeting of the 
Blood Products Advisory Committee i 
would be held on September 23 and 24, j  
1993. On page 44684, column 2, under j 
“Date, time, and place“ and “Type of 
meeting and contact person,“ and under | 
column 3, under “Open committee 
discussion,“ portions of this meeting 
notice are amended to read as follows: j

Date, tim e, and p lace. September 23, |
1993.10 a.m., and September 24,8:30 I
a.m., Holiday Inn Betnesda, Versailles 
Ballrooms I and n, 8120 Wisconsin 
Ave., Bethesda, MOD.

Type o f  m eeting and contact person. \ 
Open public hearing, September 23,
1993.10 a.m. to 10:30 a.m., unless 
public participation does not last that 
long; open committee discussion, 10:30 ¡1 
a.m. to 11:30 a.m.; closed committee 
deliberations, 11:30 a.m. to 12:30 p.m.; j] 
open committee discussion, 12:30 p.m. | 
to 5:30 p.m.; open public hearing, 
September 24,1993,8:30 a.m. to 9 a.m., 1 
unless public participation does not last j 
that long; open committee discussion, 9 , 
a.m. to 2 p.m.

Open com m ittee discussion. On 
September 23,1993, in the morning, the =. 
committee will review the report of the 
Scientific Site Visit for the Laboratory of 
Hemostasis, Division of Hematology, 
Office of Blood Research and Review, 
Center for Biologies Evaluation and 
Research. In the afternoon, the 
committee will review the report of the 
FDA contract study on increasing the 
safety of the blood supply by screening 1
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donors more effectively. On September
24,1993, the committee will hear 
presentations on blood product 
transmission of Hepatitis A and other 
nonenveloped viruses,

Closed com m ittee deliberation. On 
September 23,1993, in the morning, the 
committee will review the report of the 
scientific site visit for the laboratory of 
hemostasis, Division of Hematology, 
Office of Blood Research and Review, 
Center for Biologies Evaluation and 
Research.
This portion of the meeting will be 
closed to prevent disclosure of personal 
information concerning individuals 
associated with the research program, 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy (5 U.S.C. 552b(c)(6)).

Dated: September 15,1993.
Jane E. Henney,
Deputy Commissioner for Operations.
| [FR Doc. 93-23041 Filed 9-20-93; 8:45 am]
; BILLING CODE 4160-01-F

Centers for Disease Control and 
Prevention

HIV Prevention Community Planning 
Process

The Centers for Disease Control and 
¡Prevention (CDC) announces the 
following meeting.

Name: CDC’s HIV Prevention Conununity 
Planning Process.

Time and Date: 8:30 a.m.-5 p.m., October 
14,1993. -

Place: Atlanta Marriott Marquis Hotel, 265 
Peachtree Center Avenue, NE., Atlanta, 
Georgia 30303.

Status: Open to the public, limited only by 
the space available. The meeting room will 
¡accommodate 200.

Summary: Beginning in fiscal year (FY) 
11994, a portion of CDC’s health department 
pooperative agreement HIV prevention funds, 
¡authorized under 301,311, and 317 of the. 
Public Health Service Act, will be identified 
land specifically designated to support HIV 
prevention community planning. Each 
recipient of funds will be required to base its 
application for FY 1995 funds on the results 
pfan HIV prevention community planning 
process that will be undertaken and 
pompleted in FY 1994.

HIV prevention community planning is an 
Lngoing, collaborative process in which 
.tate/local health departments, other 
Agencies, nongovernmental organizations,
N  other representatives of communities 
pnd groups at risk for HIV infection work 
Pgether in partnership to plan and 
implement HTy prevention programs that are 
Nponsive to high priority, community- 
palidated needs within defined populations. 

Purpose of Meeting: To obtain public input 
to CDC’s proposed HIV prevention 
Namunity planning process. Information 
P°ni this meeting will be used by CDC in

finalizing the proposed HIV prevention 
community planning approach for FY 1994.

This open meeting will provide an 
opportunity for the public to comment on 
CDC’s draft guidance on HIV prevention 
community planning. Persons who wish to 
obtain a copy of the draft may do so after 
October 1,1993, by contacting the meeting 
organizer listed below.

Statements by the public should be guided 
by the following questions:

1. Based on the experience of your agency 
or organization, what do you consider to be 
the major barriers to identifying high priority 
HIV prevention needs for the populations 
you represent/serve?

2. How can meaningful community 
representation be achieved in an HIV 
prevention community planning process?

3. How should the responsibilities of state/ 
local health departments be defined in HIV 
prevention community planning?

4. What role should nongovernmental 
organizations play in HIV prevention 
community planting?

5. What lessons have been learned from 
other community planning and priority* 
setting efforts that might be applied to the 
HIV prevention community planning 
process?

Written comments regarding the above 
issues will be considered by CDC if received 
by the meeting organizer listed below no later 
than close of business October 21,1993.

Public Statements: Persons interested in 
providing oral comments at the meeting 
should notify the meeting organizer listed 
below in writing. Such written requests must 
be received no later than close of business 
October 7,1993, (facsimile submissions will 
be accepted).

All requests for making oral comments at 
the meeting should contain the name, 
address, telephone number, and any 
organizational affiliation of the person 
requesting to give oral comments.

Depending on the time available and the 
number of requests to present oral comments, 
it may be necessary to restrict the length of 
time for each commenter. Persons wishing to 
make oral statements will be notified by mail 
or telephone of the length of time available 
to the person and the approximate time on 
the agenda when the person’s comments are 
scheduled to begin.

For Further Information Contact the 
Meeting Organizer: Professional and 
Scientific Associates, Inc., 2635 Century 
Parkway, suite 990, Atlanta, Georgia 30345, 
telephone (404) 633-6869, fax (404) 633- 
6477.

Dated: September 16,1993.
Elvin Hilyer,
Associate Director for Policy Coordination, 
Centers for Disease Control and Prevention 
(CDC).
(FR Doc. 93-23158 Filed 9-20-93; 8:45 am] 
BILLING! CODE 4160-16-M

National Institutes of Health

Conference on “ Disease Prevention 
Research at NIH: An Agenda for All”

Notice is hereby given of the NIH 
Conference on “Disease Prevention 
Research at NIH: An Agenda For All,” 
which will be held October 6-8,1993 in 
the Masur Auditorium of the National 
Institutes of Health, 9000 Rockville 
Pike, Bethesda, Maryland 20892. This 
conference is sponsored by the NIH 
Office of Disease Prevention and 
cosponsored by the Office of the 
Assistant Secretary for Health, the 
Public Health Service, the Association 
of Schools of Public Health, the 
American College of Preventive 
Medicine, and the Association of 
Teachers of Preventive Medicine.

The purpose of this conference is to 
chart a course for future prevention 
research activities at the National 
Institutes of Health. The extramural 
scientific community will address 
issues in prevention research through 
lectures and workshops.

Speakers will be asked to highlight 
the important research questions that 
require attention and to indicate 
innovative approaches to answering or 
addressing these questions. The product 
of this conference will be an agenda for 
prevention research representing the 
best advice of the scientific community.

The conference will focus on future 
research rather than on existing research 
efforts. The “Agenda for All” refers to 
the commitment to bring together all of 
the Institutes at NIH in planning 
prevention research and to include all 
population groups in considering the 
future research agenda.

The conference is supported by all 
NIH Institutes, Centers, and Divisions as 
well as by the Office of the Director. It 
has been planned by a committee 
consisting of governmental and 
nongovernmental organizations.

Information on the program may be 
obtained from: Carol Sadler, Prospect 
Associates, 1801 Rockville Pike, suite 
500, Rockville, Maryland 20852, 301- 
468-MEET.

Dated: September 8,1993.
Ruth L. Kirschstein,
Acting Director, NIH.
[FR Doc. 93-23060 Filed 9-20-93; 8:45 am] 
BILUNG CODE 4140-01-M
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DEPARTMENT O f  HOUSING AND 
URBAN DEVELOPMENT
[Docks! No. D-63-1034; FR-3586-EM)1]

Office of the Manager, Milwaukee 
Office; Designation of Succession

AGENCY: Department of Housing ft 
Urban Development.
ACTION: Designation of succession.

SUMMARY: The Manager is designating 
officials who may serve as the Acting 
Manager during absence or vacancy in 
the position of the Manager.
EFFECTIVE DATE: The designation is 
effective August 16,1993.
FOR FURTHER INFORMATION CONTACT: 
Lewis M. Nixon, Regional Gram sol, 
Chicago Regional Office, Department of 
Housing & Urban Development, 77 West 
Jackson Boulevard, Chicago, Illinois 
60606-6765, (312) 353-4691. (This is 
not a toll-free number.)
Designation

Each of the officials appointed to the 
following positions is designated to 
serve as Acting Manager during the 
absence or vacancy in the position of 
the Manager, with all of the powers, 
functions and duties redelegated or 
assigned to the Manager; Provided, that 
no official is authorized to serve as 
Acting Manager unless all preceding 
listed officials in this diftsignfltinn are 
unavailable to act by reason of absence 
or vacancy in the position.
1. Deputy Manager
2. Director, Housing Development 

Division
3. Director, Community Planning ft 

Development Division
4. Director, Public Housing Division
5. Director, Housing Management 

Division
6. Director, Fair Housing ft Equal 

Opportunity Division
This designation supersedes the 

designation published at Docket No. D-

87-857, Federal Register VoL 52, No. 
163, dated Monday, August 24,1987.

Authority: Delegation o f Authority, 27 FR 
4319 (1962); Sec. 9(c), Department of 
Housing and Urban Development Act, 42 
U.S.C. 3531 note; and Interim Order 11,31 
FR 615 (1966).
Delbert F. Reynolds,
Manager, Milwaukee Office, 5.8C.
Joseph P. Garaffa,
Acting Regional Administrator, Regional 
Homing Commission, Region 5, SS.
[FR Doc 93-23001 Filed 9-20-93; 8:45 am]
BILLING CODE 42tO-01-M

Office of the Assistant Secretary for 
Community Planning and 
Development

[Docket No. N-93-3437; FR-3202-N-02]

Section 107 Technical Assistance 
Awards Program for Statq Community 
Development Block Grant (CDBG) 
Grantees; Announcement of Funding 
Awards

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD.
ACTION: Announcement of funding 
awards.

SUMMARY: In accordance with section 
102(a)(4)(C) of the Department of 
Housing and Urban Development 
Reform Act of 1989, this announcement 
notifies the public of funding decisions 
made by the Department in a 
competition for funding under die 
section 107 Technical Assistance 
Awards Program for State C o m m u n ity  
Development Bloch Grant (CDBG) 
Grantees. The announcement contains 
the names and addresses of the award 
winners and the amount of the awards. 
FOR FURTHER INFORMATION CONTACT: 
Jerome B. Friedman, Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Washington, DC

20410, telephone (202) 708-3176. The 
TDD number for bearing impaired is 
(202) 708—2565. (These are not toll-free 
numbers.)
SUPPLEMENTARY INFORMATION: Tim  
purpose of the competition was to 
provide assistance to States 
administering non-entitlement 
Community Development Block Grant 
(CDBG) funds for small communities 
within their Jurisdiction. The 
competition had the following specific 
objectives:

a. Assist those states whose 
nonentitlement localities face the most 
serious technical assistance needs 
related to the state CDBG program;

b. Build the capacity of state's 
recipients to more effectively meet the 
needs of low and moderate income 
persons under the state CDBG prqgram;

c. Assist nonentitlement localities to 
strengthen the implementation and 
management of troubled economic 
development projects funded under the 
state CDBG program;

d. Develop local capacity to clear 
audit and monitoring findings; and

e. Develop local capacity in financial 
management.

The 1992 awards announced in fins 
Notice were selected for funding in a 
competition announced in a Federal 
Register Notice published on May 29, 
1992 (57 FR 22880). Applications were 
scored and selected for funding on the 
basis of selection criteria contained in 
that Notice.

A total of $3.0 million was awarded 
to 22 States administering Community 
Development Block Grant Programs for 
small localities within their jurisdiction. 
In accordance with section 182(a)(4)(C) 
of Department of Housing and Uiban 
Development Reform Act of 1989 (P u b . 
L. 101-235, approved December 15, 
1989), the Department is publishing tbs 
names, addresses and amounts of those 
awards as follows:

S ection 107.—Technical Assistance Awards P rogram for  S tate Community Development B lock G rant
(CDBG) G rantees

Grantee Amount

1. State of Arizona, Department of Commerce, 3800 N. Central, Suite 1500, Phoenix, AZ 85012 ;________________________ _
2. State of Connecticut, Department of Housing, Community Development Division, 505 Hudson Street, Hartford. C T 061 OS-

7106 ____ __________________________________ __ ____________________________________ _____  ____
3. State of Florida, Department of Community Affairs, 2740 Centerviaw Drive, Tallahassee, FL 32399-2100 ________________
4. State of Georgia, Department of Community Affairs, Bureau of Financial Assistance, 100 Peachtree St., Suite 1200. Atlanta.

GA 30303 .... ................................... ....................................................... .....  ’
5. State of loa«, Department of Economic Development 200 East Grand Avenue, Des Moines, tA 50309 - _________________
6. State of Idaho, Department of Commerce, Division of Comrnurrfly Development 700 West State Street Bafea, 1083720___
7. State of Illinois, Department of Commerce & Community Affairs, 620 East Adams Street, a h  R , Springfield, ft 82701 ____
8. Commonwealth of Kentucky, Department of Local Government 1024 Capita* Center Orive, Frankfort, KY 40601___________
9. State of Louisiana, Division of Administration, Office of Community Development P.O. Box 64095, Baton Rouge. tA  70804-

ÛAÛC ’

$107,307

125.000 
125,133

185.000
125.000
125.000
184.000 
145,531

135,500
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S e c tio n  107.— T e c h n ic a l  A s s is t a n c e  A w a r d s  P r o g r a m  f o r  S t a t e  C o m m u n ity  D e v e l o p m e n t  B l o c k  G r a n t
(C D B G ) G r a n t e e s — C ontinued

Grantee

10. Commonwealth of Massachusetts, Executive Office of Communities & Development Bureau of Small Cities, 100 Cam
bridge Street— 18th ft, Boston, M A 0 2202..................... ........................................................ ........................................... .............................

11. State of Maryland, Department of Housing and Community Development, 100 Community Place, Crownsviile, MD 21023 ....
12. State of Minnesota, Department of Trade and Economic Development 150 E. Kellogg Blvd., St. Paul, MN 55101 .............
13. State of Missouri, Department of Economic Development C D B G  Program, P.O. Box 148, Jefferson City, M O 65102 ............
14. State of Montana, Department of Commerce, 1424 9th Avenue, Capitol Station, Helena, M T 59620 ............. ...... ...................
15. State of Nebraska, Department of Economic Development, Community & Rural Development Division, P.O. Box 94666, Lin

coln, N E 68509 .................................. ........................................ ............................... ....... ...... .j ..................... ....... ............... •............. .............
16. State of New Mexico, Department of Finance and Administration, Bataan Memorial Bldg., Suite 201, Sante Fe, NM 87503 ..
17. State of Oregon, Economic Development Department 775 Summer Street, NE., Salem, O R  97310 ......... ...... ............ ..............
18. Commonwealth of Pennsylvania, Department of Community Affairs, Bureau of Local Government Services, P.O. Box 155,

Harrisburg, PA 17108 ............................................ .................................................. ...................................... ..........................— •................•.......
! 19. State of South Dakota, Governor’s Office of Economic Development, 711 East Wells Avenue, Pierre, SD  57501 .....................
[20. State of Texas, Department of Housing and Community Affairs, P.O. Box 13941, Austin, T X  78711-3941 ................................
j 21. Commonwealth of Virginia, Department of Housing and Community Development Office of Project Management, 501 North 

Second Street Richmond, V A  323219 ............................................................... ...................... ...................... ...................... ............. .............
22. State of Wisconsin, Department of Development, P.O. Box 7970, Madison, Wl 53707 ...... ............................ ..................................

Amount

140.000
125.000
125.000
125.000 
116,474

118,787
125.000 
40,898

221,500
125.000 
249,867

125.000
125.000

Dated: September 14,1993.
Mark C. Gordon,
Deputy Assistant Secretary for Operation, 
Community Planning and Development. 
(FRDoc. 93-23002 Filed 9-20-93; 8:45 am] 
BILUNG CODE 4210-29-M

Office of the Assistant Secretary for 
Fair Housing and Equal Opportunity

[Docket No. D-93-1035; FR-3587-D-01]

Redelegation of Authority Under the 
Fair Housing Act

AGENCY: Office of the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, HUD.
ACTION: Notice of redelegation of 
authority.

SUMMARY: Under this notice, the 
Assistant Secretary for Fair Housing and 
Equal Opportunity is redelegating the 
authority to issue subpoenas under 
section 811(a) of the Fair Housing Act, 
in the jurisdictions covered by the 
Young v. Cisneros litigation, to Peter 
Kaplan, Director of the Office of 
Program Training and Technical 
Assistance, Office of Fair Housing and 
Equal Opportunity.

I EFFECTIVE DATE: September 13,1993.
FOR FURTHER INFORMATION CONTACT:
Harry L. Carey, Assistant General 
Counsel for Fair Housing, 451 Seventh 
Street SW., room 9238, Washington, DC 
20410, telephone (202) 708-0570. (This 
is not a toll-free number.)
SUPPLEMENTARY INFORMATION: On March 
30,1989, HUD published a notice in the 
Federal Register, at 54 F R 13121, which 
delegated from the Secretary of HUD to 
the Assistant Secretary and General 
Deputy Assistant Secretary for Fair 
Housing and Equal Opportunity all the

power and authority of the Secretary 
under the Fair Housing Act, with some 
exceptions. The power and authority 
delegated to the Assistant Secretary and 
General Deputy Assistant Secretary for 
Fair Housing and Equal Opportunity 
included the authority to issue 
subpoenas pursuant to section 811(a) of 
the Fair Housing Act. The General 
Counsel and both Deputy General 
Counsels were authorized to approve or 
disapprove the legality of these 
subpoenas.

Under this redelegation of authority, 
the Assistant Secretary for Fair Housing 
and Equal Opportunity is redelegating 
the authority to issue subpoenas under 
section 811(a) of the Fair Housing Act, 
in the jurisdictions covered by the 
Young v. Cisneros litigation, to Peter 
Kaplan, Director of the Office of 
Program Training and Technical 
Assistance. By separate redelegation, the 
General Counsel is redelegating the 
authority to approve or disapprove the 
legality of these subpoenas to Harry L. 
Carey, the Assistant General Counsel for 
Fair Housing and to William J. Daley, 
the HUD Regional Counsel for Region 
Six.

The Assistant Secretary for Fair 
Housing and Equal Opportunity retains 
for herself and the General Deputy 
Assistant Secretary for Fair Housing and 
Equal Opportunity the concurrent 
authority to issue subpoenas under 
section 811(a) of the Act in these 
jurisdictions.

Accordingly, the Assistant Secretary 
for Fair Housing and Equal Opportunity 
redelgates the following authority:
Section A . Authority R edelegated

The Assistant Secretary for Fair 
Housing and Equal Opportunity 
redelegates the authority to issue

subpoenas under section 811(a) of the 
Fair Housing Act, in the jurisdictions 
covered by the Young v. Cisneros 
litigation, to Peter Kaplan, Director of 
the Office of Program Training and 
Technical Assistance, Office of Fair 
Housing and Equal Opportunity.
Section B. No Further R edelegation

The authority granted under Section 
A of this redelegation may not be further 
redelegated pursuant to this 
redelegation.

Authority: 42 U.S.C. 3535(d); 42 U.S.C. 
3610(a).

Dated: September 13,1993.
Roberta Achtenberg,
Assistant Secretary for Fair Housing and 
Equal Opportunity.
[FR Doc. 93-23000 Filed 9-20-93; 8:45 am] 
BILUNG CODE 4210-2S-M

Office of the General Counsel 

[Docket No. D-93-1036; FR-3588-D-01]

Redelegation of Authority Under the 
Fair Housing Act

AGENCY: Office of the General Counsel, 
HUD.
ACTION: Notice of redelegation of 
authority.

SUMMARY: Under this notice, the General 
Counsel is redelegating the authority to 
approve or disapprove the legality of 
subpoenas under section 811(a) of the 
Fair Housing Act, in the jurisdictions 
covered by the Young  v. Cisneros 
litigation, to Harry L. Carey, Assistant 
General Counsel for Fair Housing and 
William J. Daley, HUD Regional Counsel 
for Region Six.
EFFECTIVE DATE: September 13,1993.
FOR FURTHER INFORMATION CONTACT:
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Harry L. Casey» Assistant General 
Counsel for Fair Housing, 451 Seventh 
Street SW., room 9238» Washington, TTf! 
20419, telephone (202) 708-0570. (This 
is not a toll-free number.) 
SUPPLEMENTARY INFORMATION; On March 
30,1989, HUD published a notice in the 
Federal Register, at 54 F R 13121, which 
delegated from the Secretary of HUD to 
the Assistant Secretary and General 
Deputy Assistant Secretary for Fair 
Housing and Equal Opportunity all the 
power and authority of the Secretary 
under the Fair Housing Act, with some 
exceptions. The power and authority 
delegated to the Assistant Secretary and 
General Deputy Assistant Secretary for 
Fair Housing and Equal Opportunity 
included the authority to issue 
subpoenas pursuant to section 811(a) of 
the Fair Housing Act. The General 
Counsel and both Deputy General 
Counsels were authorized to approve or 
disapprove the legality of these 
subpoenas.

under this redelegation of authority, 
the General Counsel is redelegating the 
authority to approve or disapprove the 
legality of subpoenas under section 
811(a) of the Fair Housing Act, in the 
jurisdictions covered by the Young v. 
Cisneros litigation, to Harry L. Carey, 
the Assistant General Counsel for Fair 
Housing and to William J. Daley, the 
HUD Regional Counsel for Region Six.
By separate redelegation, the Assistant 
Secretary for Fair Housing and Equal 
Opportunity redelegated the authority to 
issue subpoenas under section 811(a) of 
the Fair Housing Act, in the 
jurisdictions covered by the Young v. 
Cisneros litigation, to Peter Kaplan, 
Director of the Office of Program 
Training and Technical Assistance,
Office of Fair Housing and Equal 
Opportunity.

The General Counsel retains for 
himself and the Deputy General 
Counsels the concurrent authority to 
approve or disapprove subpoenas und*»* 
section 811(a) ofthe Act in these 
jurisdictions.

Accordingly, the General Counsel 
redelegates the following authority:
Section A . A uthority R ed eh ga ted

The General Counsel redelegates the 
authority to approve or disapprove the 
legality of subpoenas under section 
811(a) of the Fair Housing Act, in the 
jurisdictions covered by the Young v. 
Cisneros litigation, to Harry L. Carey, 
the Assistant General Counsel far Fair 
Housing and to William JL Daley, the 
HUD Regional Counsel for Region Six.
Section B. No Fu rth er R edelegotion  

The authority granted under Section 
A of this redalegation may not be feather

redelegated pursuant to this 
redelegstkm.

Authority: 42 U.S.C. 3535fdfc 42 tLS.C. 
3610(a).

Dated: September 13, 1993.
Nelson A. Diaz,
General Counsel.
(FR Doc. 93—22909 Filed 9-20-93; 8:45 ami 
HLUMQ CODE 4210-01-M

DEPARTMENT OF TH E INTERIOR

Fish and Wildlife Service

Availability of a Draft Revised 
Recovery Plan for Ozark Big-Eared Bat 
for Review and Comment

AGENCY: Fish and Wildlife Service, 
Interior.

ACTION: Notice of document availability 
and public comment period.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces the 
availability for public review of a draft 
revised recovery plan for the Ozark big- 
eared bat (Plecotus tow nsendii ingens) 
which the Service listed as endangered 
in 1979 (FR Vol. 44, Number 232, Nov. 
30). This mammal occurs in the Ozark 
plateau region in northeastern 
Oklahoma mud northwestern Arkansas. 
Populations are presently known from 
Adair, Cherokee, Delaware, and Ottawa 
Counties in Oklahoma and Crawford 
and Washington Counties in Arkansas. 
The Service solicits review and 
comment from the public on titip draft 
plan. The original recovery plan was 
approved May 8» I960.

DATES: Comments on the draft recovery 
plan must be received on or before 
October 21,1993, to receive 
consideration by the Servica
ADDRESSES: Persons wishing to review 
the draft recovery plan may obtain a 
copy by contacting the Field Supervisor, 
Ecological Services, 222 South Houston, 
Suite A, Tulsa, Oklahoma 74127; 
telephone (918) 581-7458. Written 
comments and materials regarding the 
plan should be addressed to Field 
Supervisor at the above address. 
Comments and materials received are 
available on request for public 
inspection, by appointment, during 
normal business hours at the above 
address.

FOR FURTHER «FORMATION CONTACT:
Mr. Steve Hensley, U.S. Fish and 
Wildlife Service biologist; at foe above 
phone number or address.

SUPPLEMENTARY INFORMATIOII: 

Background

Restoring an endangered or 
threatened animal ca plant to the point 
where it Is again a  secure, self- 
sustaining member of its ecosystem is a 
primary goal of the Service’s 
endangered species program. To help 
guide tile recovery effort, the Service is 
working to prepare recovery plans lor 
most ofthe listed species native to the 
United States. Recovery plans describe 
site-specific considered 
necessary for conservation and survival 
of the species, establish objective 
measurable criteria for the recovery 
levels for downlisting or defeating 
species, and estimate time and cost for 
implementing recovery measures 
needed.

The Endangered Species Act of 1973 
(Act), as amended (16 U.S.C. 1531 ef 
seq.), requires the development of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4(f) of the Act, as amended in 
1988» requires that a publto nntirtfr Anti 
an opportunity for public review and 
comment be'provided during recovery 
plan development. The Sendee will 
consider all information presented 
during a public comment period prior to 
approval of each new or revised 
recovery plan. The Service and other 
Federal agencies will also take these 
comments into account in the course of 
implementing approved recovery plans.

The primary species rrmsidempd in 
this draft revised recovery plan is the 
Ozark big-eared bat (p lecotus 
tow nsendii ingests^. This bat is fisted as 
endangered because of its small 
population sire, reduced distribution, 
and vulnerability to human disturbance;. 
The area of emphasis for recovery 
actions is the limestone caves and 
forested uplands of the Ozark plateau 
region of northeastern Oklahoma, 
Northwestern Arkansas, and 
southwestern Missouri. Preventing 
human disturbance to important caves 
and implementation of management 
practices to protect the cave and forest 
ecosystems used by this bat are major 
objectives of this recovery plan.

The objective of the recovery plan is 
to restore the species to the point that 
Its continued existence is no longer 
endangered and it c m  be delisted. 
Downlisting criteria m e presented in die 
draft revised plan. The plan will be 
finalized sad approved fallowing 
incorporation of comments and 
materials received Airing tf»k comment 
period.
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Public Comments Solicited
The Service solicits written comments 

on the recovery plan described. All 
comments received by the date specified 
above will be considered prior to 
approval of the plan.

Authority: The authority for this action is 
Section 4(f) of the Endangered Species Act,
16 U.S.C. 1533(f).

Dated: September 14,1993;
James A. Young,
Acting Regional Director.
[FR Doc. 93-23025 Filed 9-20-93; 8:45 am] 
BiLUNQ CODE 4310-6S-M

Notice of Availability of a Technical/ 
Agency Draft Recovery Plan for 
Ottoschulzia Rhodoxyton (palo de 
rosa) for Review and Comment

AGENCY: Fish and W ildlife  Service, 
Interior.
ACTION: Notice of document availability.

SUMMARY: The Fish and Wildlife Service 
(Service) announces the availability for 
public review of a draft recovery plan 
for O ttoschulzia rhodoxylon  (palo de 
rosa). This endangered tree is known 
only from Puerto Rico and Hispaniola. 
Fewer than 200 individual trees are 
known from Puerto Rico. The Service 
solicits review and comment from the 
public on this draft plan.
DATES: Comments on the draft recovery 
plan must be received on or before 
November 22,1993, to receive 
consideration by the Service.
ADDRESSES: Persons wishing to review 
the recovery plan may obtain a copy by 
contacting the Southeast Regional 
Office, Richard B. Russell Federal 
Building, 75 Spring Street SW., Atlanta, 
Georgia 30303. Written comments and 
materials regarding the plan should be 
addressed to Field Supervisor,
Caribbean Field Office, P.O. Box 491, 
Boqueron, Puerto Rico 00622.
Comments and materials are available 
on request for public inspection, by 
appointment, during normal business 
hours at the above-mentioned address. 
FOR further information contact: Ms. 
Susan R. Silander, Caribbean Field 
Office, P.O. Box 491, Boqueron, Puerto 
Rico 00622 (809/851-7297).
SUPPLEMENTARY INFORMATION:

Background
Restoring an endangered or 

threatened animal or plant to the point, 
where it is again a secure, self- 
sustaining member of its ecosystem is a 
jjriinaty goal of the U.S. Fish and 
Wildlife Service’s endangered species 
program. To help guide me recovery

effort, the Service is working to prepare 
recovery plans for most of the listed 
species native to the United States. 
Recovery plans describe actions 
considered necessary for the 
conservation of the species, establish 
criteria for the recovery levels for the 
downlisting or delisting of them, and 
estimate time and cost for implementing 
the recovery measures needed.

The Endangered Species Act of 1973 
(Act), as amended (16 U.S.C. 1531 et 
seq .) requires the development of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4 (f) of the Act, as amended in 
1988, requires that public notice and an 
opportunity for public review and 
comments be provided during recovery 
plan development. The Service will 
consider all information presented 
during a public comment period prior to 
approval of each new or revised 
Recovery Plan. The Service and other 
Federal agencies will also take these 
comments into account in the course of 
implementing approved recovery plans.

fThis Recovery Plan is for O ttoschulzia 
rhodoxylon  or palo rosa, a small 
evergreen tree known from only Puerto 
Rico and Hispaniola. In Puerto Rico 
fewer than 200 trees are known from 
thirteen populations in the Isabela/ 
Quebradillas, Guaynabo, Cabo Rojo, 
Guánica, Yauco, Sabana Grande,
Arecibo and San Germán 
municipalities. Urban, industrial and 
residential expansion have greatly 
reduced the forested area in all of these 
localities. Available evidence indicates 
that the majority of individuals have 
been cut in the past possibly for use as 
posts or for use of the species’ valuable 
wood.

Public Comments Solicited

The Service solicits written comments 
on the recovery plan described. All 
comments received by the date specified 
above will be considered for inclusion 
in the Recovery Plan.

Authority

The authority for this action is section 
4 (f) of the Endangered Species Act, 16 
U.S.G. 1533 (f).

Dated: September 13,1993.
Su san  R . S iland er,
Field Supervisor.
[FR Doc. 93-22980 Filed 9-20-93; 8:45 am) 
BILUNQ CODE 4310-SS-M

Availability of a Technlcal/Agency 
Draft Recovery Plan for Aristida 
Portorlcensls (peios de dlablo) for 
Review and Comment

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Notice of document availability.

SUMMARY: The Fish and Wildlife Service 
(Service) announces the availability for 
public review of a draft recovery plan 
for A ristida portoricensis (peios de 
diablo). This endemic, endangered grass 
grows on serpentine slopes and red clay 
soils in southwestern Puerto Rico. The 
Service solicits review and comment 
from the public on this draft plan.
DATES: Comments on the draft recovery 
plan must be received on or before 
November 22,1993, to receive 
consideration by the Service.
ADDRESSES: Persons wishing to review 
the recovery plan may obtain a copy by 
contacting the Southeast Regional 
Office, Richard B. Russell Federal 
Building, 75 Spring Street, SW., Atlanta, 
Georgia 30303. Written comments and 
materials regarding the plan should be 
addressed to Field Supervisor, 
Caribbean Field Office, P.O. Box 491, 
Boqueron, Puerto Rico 00622.
Comments and materials are available 
on request for public inspection, by 
appointment, during normal business 
hours at the above-mentioned address. 
FOR FURTHER INFORMATION CONTACT:
Ms. Susan R. Silander, Caribbean Field 
Office, P.O. Box 491, Boqueron, Puerto 
Rico 00622 (809/851-7297).
SUPPLEMENTARY INFORMATION: 

Background
Restoring an endangered or 

threatened animal or plant to the point 
where it is again a secure, self- 
sustaining member of its ecosystem is a 
primary goal of die U.S. Fish and 
Wildlife Service’s endangered species 
program. To help guide the recovery 
effort, the Service is working to prepare 
recovery plans for most of the listed 
species native to the United States. 
Recovery plans describe actions 
considered necessary for the 
conservation of the species, establish 
criteria for the recovery levels for the 
downlisting or delisting of them, and 
estimate time and cost for implementing 
the recovery measures needed.

The Endangered Species Act of 1973 
(Act), as amended (16 U.S.C. 1531 et 
seq.) requires the development of 
recovery plans for listed species unless 
such a plan would not promote the 
conservation of a particular species. 
Section 4 (f) of the Act, as amended in 
1988, requires that public notice and an
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opportunity for public review and 
comments be provided during recovery 
plan development. The Service will 
consider all information presented 
during a public comment period prior to 
approval of each new or revised 
Recovery Plan. The Service and other 
Federal agencies will also take these 
comments into account in the course of 
implementing approved recovery plans.

This Recovery Plan is for Aiistiabi 
portoricensis, a grass endemic to the 
serpentine-derived and red clay soils of 
southwestern Puerto Rico. The species 
was originally known from 4 sites: Cerro 
Las Mesas in Mayaguez; Sierra Bermeja 
in Cabo Rojo and Lajas; Hormigueros; 
and Guanajibo. Urban and commercial 
development eliminated the latter two 
populations. Residential and tourist 
development, mining, grazing, fire and 
competition from introduced grasses „ 
threaten the remaining two populations.
Public Comments Solicited

The Service solicits written comments 
on the recovery plan described. All 
comments received by the date specified 
above will be considered for inclusion 
in the Recovery Plan.
Authority

The authority for this action is section 
4(f) of the Endangered Species Act, 16 
U.S.C. 1533(f).

Dated: September 13,1993.
Susan R. Silander,
Acting Field Supervisor.
{FR Doc. 93-22981 Filed 9-20-93; 8:45 am] 
BILUNG CODE 4310-56-M

National Park Service

National Register of Historic Places; 
Notification of Pending Nominations

Nominations for the following 
properties being considered for listing 
in the National Register were received 
by the National Park Service before 
September 11,1993. Pursuant to § 60.13 
of 36 CFR part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evalùation may be forwarded 
to the National Register, National Park 
Service, P.O. Box 37127, Washington, 
DC 20013—7127. Written comments 
should be submitted by October 6,1993. 
Antoinette J. Lee,
Acting Chief o f Registration, National 
Register.
ALABAMA

Jefferson County
Miles Memorial College Historic District,

5501 Myron Massey Blvd., Fairfield, 
93001031

CALIFORNIA 

Orange County
Olive Civic Center, 3030 N. Magnolia Ave., 

Orange, 93001038
HAWAII

Honolulu County
Bumingham, Thomas Alexander, House, 

2849 Pall Hwy., Honolulu, 93001029
Kauai County
Hanapepe Town Lot No. 18, Hanapepe Rd. W 

of jet, with Ko Rd., Hanapepe, 93001033
LOUISIANA ■ .
Catahoula Parish
Spring Ridge Baptist Church, Sherwood Rd., 

near je t  with LA 559 and LA 124, 
Enterprise vicinity, 93001037

St. Mary Parish
Hanson Lumber Company Office, 10400 LA 

182, Garden City, 93001034 
Hanson Lumber Company Owner’s House, 

10407 LA 182, Garden City, 93001035
Terrebonne Parish
Montegut School, 1137 LA 55, Montegut, 

93001036

West Baton Rouge Parish
Hebert House (Louisiana’s French Creole 

Architecture MPS), 919 E. Main St., Brusly, 
93001032

OREGON

Josephine County
Grants Pass G Street Historic District, 

Bounded by SW. G and H Sts. and 4th and 
6th Sts., Grants Pass, 93001030

SOUTH DAKOTA
Custer County
Archeological Site No. 39CU70 (Prehistoric v 

Rock Art of South Dakota MPS), Address 
Restricted, Custer vicinity, 93001039 

Archeological Site No. 39PN376 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Custer vicinity, 93001072

Fall River County
Archeological Site No. 39FA88 (Prehistoric 

Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001040 

Archeological Site No. 39FA90 (Prehistoric 
Rock A h of South Dakota MPS), Address 
Restricted, Hot Springs vicinity, 93001041 

Archeological Site No. 39FA99 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001042 

Archeological Site No. 39FA243 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001043 

Archeological Site No. 39FA244 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001044 

Archeological Site No. 39FA316 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001045 

Archeological Site No. 39FA321 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001046 

Archeological Site No. 39FA395 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001047

Archeological Site No. 39FA446 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001048 

Archeological Site No. 39FA447 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001049 

Archeological Site No. 39FA448 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001050 

Archeological Site No. 39FA542 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001051 

Archeological Site No. 39FA679 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001052 

Archeological Site No. 39FA680 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001053 

Archeological Site No. 39FA682 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001054 

Archeological Site No. 39FA683 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001055 

Archeological Site No. 39FA686 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001056 

Archeological Site No. 39FA688 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001057 

Archeological Site No. 39FA690 (Prehistoric 
Rock Art o f South Dakota MPS), Address 
Restricted,Edgemont vicinity, 93001058 

Archeological Site No. 39FA691 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted. Edgemont vicinity, 93001059 

Archeological Site No. 39FA767 (Prehistoric 
Rock Art o f South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001060 

Archeological Site No. 39FA788 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001061 

Archeological Site No. 39FA819 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001062 

Archeological Site No. 39FA1010 (Prehistoric 
Rock Art o f South Dakota MPS), Address 
Restricted, Hot Springs vicinity, 93001063 

Archeological Site No. 39FA1013 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Hot Springs vicinity, 93001064 

Archeblogical Site No. 39FA1046 (Prehistoric 
Rock Art o f South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001065 

Archeological Site No. 39FA1093 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Hot Springs vicinity, 93001066 

Archeological Site No. 39FA1152 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Hot Springs vicinity, 93001067 

Archeological Site No. 39FA1154 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Hot Springs vicinity, 93001068 

Archeological Site No. 39FA1155 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Hot Springs vicinity, 93001069 

Archeological Site No. 39FA1190 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Edgemont vicinity, 93001070 

Archeological Site No. 39FA1204 (Prehistoric 
Rock Art of South Dakota MPS), Address 
Restricted, Hot Springs vicinity, 93001071

[FR Doc. 93-23030 Filed 9-20-93; 8:45 am] 
BILLING CODE 4310-70-M
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DEPARTMENT O F  JU STIC E

Antitrust Division

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993; The Genosensor 
Consortium

Notice is hereby given that, on August
20,1993, pursuant to section 6(a) of the 
National Cooperative Research and 
Production Act of 1993,15 U.S.C. 4301 
et seq. (“the Act”), The Genosensor 
Consortium (“GC”) has filed written 
notifications simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing (1) the identities 
of the parties and (2) the nature and 
objective of the venture. The 
notifications were filed for the purpose 
of extending the Act’s provisions 
limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. Pursuant to 
section (5(b) of the Act, the identities of 
the parties are Baylor College of 
Medicine, Houston, TX; Beckman 
Instruments, Inc., Fullerton, CA;
Houston Advanced Research Center,
The Woodlands, TX; Genometrix, 
Incorporated, The Woodlands, TX; 
Genosys Biotechnologies, The 
Woodlands, TX; Laboratories for 
Genetic Services, Houston, TX; Microfab 
Technologies, Inc., Plano, TX; 
Massachusetts Institute of Technology , 
Lincoln Laboratory, Lexington, MA; and. 
Triplex Pharmaceutical Corporation,
The Woodlands, TX. The general area of 
planned activity is the development and 
transfer to industry of a revolutionary 
technology to support automated, low- 
cost DNA sequence analysis. The 
Houston Advanced Research Center has 
been chosen by GC as die administrator 
of the program.
Joseph H. Widmar,
Director o f Operations, Antitrust Division.
[FR Doc 93-22968 Filed »-20-93; 8:45 am] 
BILLING CODE 4410-01 ~M

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993; OAS Joint Venture

Notice is hereby given that, on August
19,1993, pursuant to section 6(a) of the 
National Cooperative Research and 
Production Act of 1993,15 U.S.C 4301 
®t seq. (“the Act”), the Diversey Corp. 
bas filed a written notification 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing (1) the identities 
of the parties to the OAS Joint Venture 
(“Joint Venture”) and (2) the nature and 
objective of the Joint Venture. The

notification was filed for the purpose of 
invoking the Act’s provisions limiting 
the recovery of antitrust plaintiffs to 
actual damages under specified 
circumstances. Pursuant to section 6(b) 
of the Act, the identities of the parties 
to the Joint Venture are Alex C. 
Fergusson, Inc., Frazer, PA; BIT 
Manufacturing, Inc., Copperhill, TN; 
Chemical Specialties Manufacturers 
Association, Inc., Washington, DC; and 
Diversey Corp., Livonia, MI. The 
objective of the Joint Venture is to 
sponsor and conduct toxicological 
research on chemicals known as oleic 
acid sulfonates (EPA case #4069) and to 
submit the results to the U.S. 
Environmental Protection Agency 
(“EPA”) in response to the Registration 
Notice-List D issued by the EPA in 
October 1989. Membership in the Joint 
Venture remains open, and the parties 
intend to file additional written 
notification disclosing all changes in 
membership to the Joint Venture.
Joseph H. Widmar,
Director o f Operations, Antitrust Division.
[FR Doc. 93-22969 Filed 9-20-93; 8:45 am] 
BILLMQ CODE 4410-01-M

Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993; Petroleum Environmental 
Research Forum

Notice is hereby given that, on August
23,1993, pursuant to section 6(a) of the 
National Cooperative Research mid 
Production Act of 1993,15 U.S.C. 4301, 
et seq. (“the Act”), the Petroleum 
Environmental Research Forum 
(“PERF”) filed written notifications 
simultaneously with the Attorney 
General and with the Federal Trade 
Commission disclosing changes in its 
membership. The notifications were 
filed for the purpose of extending the 
Act’s provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, Ashland Oil, Inc., has 
terminated its membership in PERF, and 
Sim Company, Inc,, Marcus Hook, PA, 
has become a member of PERF.

No other changed have been made in 
either the membership or planned 
activities of PERF. Membership in PERF 
remains open and PERF intends to file 
additional written notification 
disclosing all changes in membership.

On February 10,1986, PERF filed its 
original notification pursuant to section 
6(a) of the A ct The Department of 
Justice (the “Department”) published a 
notice in the Federal Register pursuant 
to section 6(b) of the Act an March 14, 
1986 (51 FR 8903).

The last notification was filed with 
the Department on April 29,1993. A 
notice was published  ̂in the Federal 
Register pursuant to section 6(b) of the 
Act on June 22,1993 (58 FR 33954). 
Joseph H. Widmar,
Director o f Operations, Antitrust Division. 
[FR Doc. 93-22967 Filed 9-20-93; 8:45 am] 
BILLING- CODE 4410-01-M

Notice of Lodging of Consent Decrees 
Pursuant to the Comprehensive -  
Environmental Response, 
Compensation, and Liability Act

Notice is hereby given that a proposed 
consent decree in U nited States v. 
A nchor M otor Freight, et al.. Civil 
Action No. 4:89CV1999, was lodged on 
September 10,1993, with the United 
States District Court for the Northern 
District of Ohio. The proposed consent 
decree requires five defendants in this 
action under the Comprehensive 
Environmental Response,
Compensation, and Liability Act 
(“CERCLA”), 42 U.S.C. 9601, et seq., to 
reimburse the United States a total of 
approximately $1.4 million for certain 
costs incurred by the United States in 
connection with the Laskin/Polar Oil 
Superfund Site (the “Laskin Site”), 
located in Jefferson, Ohio. Five prior 
consent decrees have been entered in 
connection with the Laskin Site. 
Through entry of the 1989 consent 
decree in U nited States v. A lvin F. 
Laskin, et al., CA No, 84-2035Y (N.D. 
Ohio), defendants paid the United 
States $1.47 million as partial 
reimbursement for certain past costs. In 
1990, the United States entered into a 
Remedial Design/Remedial Action 
consent decree with certain defendants 
in U nited States v. A lvin Laskin, et al., 
CA No. 4:90CV0483 (N.D. Ohio), 
wherein 27 defendants became 
obligated to conduct the remedial action 
at the Laskin Site and pay, along with 
131 de minimis defendants, certain 
future oversight costs and 
approximately $1.38 million as partial 
reimbursement of additional United 
States’ past costs. Through entry on 
August 27,1993, of three consent 
decrees in U nited States v. A nchor 
M otor Freight, CA No. 4:89CV1999 (N.D. 
Ohio), ten defendants are obligated to 
pay the United States approximately 
$2.7 million as partial reimbursement 
for certain costs.

Each of the five Settling Defendants in 
the current action, U nited States v. 
A n chor M otor Freight, et al., signed thin 
proposed consent decree, but none has 
signed any of the prior consent decrees 
that were previously entered. Settling 
Defendants in this proposed consent
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decree are: Consolidated Railroad 
Corporation, Matlack, Inc., National 
Forge Company, Mercer Forge Company 
and White Consolidated Industries, Inc. 
(on its own behalf and on behalf of its 
separately-named subsidiary, Copes 
Vulcan, Inc., and its former division, 
RP&C Valve, Inc.).

For a period of thirty (30) days from 
the date of this publication , the 
Department of Justice will receive 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General, Environment and Natural 
Resources Division, Department of 
Justice, Washington, DC 20530, and 
should refer to U nited States v. A nchor 
M otor Freight, et al. (N.D. Ohio) and 
DOJ Ref. No. 90—11-3-38A.

The proposed consent decree may b e ' 
examined at the office of the United 
States Attorney, Northern District of 
Ohio, 600 Superior Street, Cleveland, 
Ohio, 44114; the Region 5 office of U.S. 
EPA, 77 West Jackson Blvd., Chicago, 
Illinois 60604-3590; and at the Consent 
Decree Library, 1120 G Street, NW., 
Washington, DC 20005, (202) 624-0892. 
Copies of the proposed consent decree 
may be obtained in person or by mail 
from the Consent Decree Library. In 
requesting a copy of a consent decree, 
please identify which consent decree is 
sought and enclose a check in the 
amount of $5.75 for the consent decree 
(25 cents per page reproduction costs) 
payable to “Consent Decree Library.” 
John C. Cruden,
Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division. 
[FR Doc. 93-22970 Filed 9-20-93; 8:45 am] 
BILLING CODE 4410-01-M

Lodging of Consent Decree Pursuant 
to the Clean Water Act

JOn March 10,1993, a proposed 
consent decree in U nited States v. Fina  
Oil and C hem ical Com pany, Civil 
Action No. 1:93CV—114, was lodged 
with the United States District Court for 
the Eastern District of Texas. Notice of 
lodging was published in the Federal 
Register on March 22,1993. Pursuant to 
the proposed consent decree, Fina has 
agreed to pay a $450,000 civil penalty 
for these violations, to implement a 
compliance plan, and to pay stipulated 
penalties for future violations. By the 
Order of the Court this additional notice 
is being published to afford an 
opportunity for comment on the 
compliance plan required by the 
proposed decree.

For a period of thirty (30) days from 
the date of this publication, the 
Department of Justice will receive

written comments relating to the 
proposed consent decree and 
compliance plan from persons who are 
not parties to the action. Comments 
should be addressed to the Assistant 
Attorney General, Environment and 
Natural Resources Division, U.S. 
Department of Justice, P.O. Box 7611, 
Washington, DC 20530, and should refer 
to United States v. Fina Oil and  
Chem ical Com pany, DOJ# 9 0 -5 -1 -1 - 
2527A.

The proposed consent decree and 
compliance plan may be examined at 
the offices of the United States Attorney 
for the Eastern District of Texas, 700 
North Street, Suite 102, Beaumont,
Texas 77701 and at the office of the 
United States Environmental Protection 
Agency, Region VI, 1445 Ross Avenue, 
Dallas, Texas 75202 (Attention: Ralph 
Corley, Assistant Regional Counsel). A 
copy of the consent decree and 
compliance plan may also be examined 
at the Consent Decree Library, 1120 G 
Street NW., 4th Floor, Washington, DC 
20005. A copy of the proposed Consent 
Decree and compliance plan can be 
obtained in person or by mail from the 
Consent Decree Library. In requesting a 
copy, please refer to the reference case 
and enclose a check in the amount of 
$6.75 (25 cents per page reproduction 
charge) payable to the Consent Decree 
Library.
John C  Cruden,
Chief, Environmental Enforcement Section; 
Environment and Natural Resources Division. 
(FR Doc. 93-22971 Filed 9-20-93; 8:45 am] 
BILUNG CODE 4410-01-M

Lodging of Consent Decree Pursuant 
to the Comprehensive Environmental 
Response, Compensation, and Liability 
Act

In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that a proposed consent decree in 
U nited States v. Hastings Irrigation Pipe 
Co., Civil Action No. 4:CV93-3315, was 
lodged on September 10,1993 with the 
United States District Court for the 
District of Nebraska. The Hastings 
Irrigation Pipe Co. (HIPCO) is a 
Nebraska corporation that owns a 
portion of the FAR-MAR-CO Subsite, 
one of seven subsites at the Hastings 
Ground Water Contamination Site. The 
portion of the FAR-MAR-CO Subsite 
owned by HIPCO is an operable unit 
where a spill of hazardous waste, 1,1,1- 
trichloroethane (TCA) occurred. The 
Environmental Protection Agency (EPA) 
incurred costs in investigating the TCA 
contamination as well as costs of 
overseeing a removal action, a risk 
assessment, and a feasibility study

undertaken by HIPCO pursuant to an 
administrative order on consent.

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General for the Environment and 
Natural Resources Division, Department 
of Justice, Washington, DC 20530, and 
should refer to U nited States v. Hastings 
Irrigation Pipe Co., DOJ Ref. #90-11-2- 
880.

The proposed consent decree may be 
examined at the office of the United 
States Attorney, 520 Federal Building 
100 Centennial Mall North, Lincoln, 
Nebraska 68508; the Region VII Office of 
the Environmental Protection Agency, 
726 Minnesota Avenue, Kansas City, 
Kansas 66101; and at the Consent 
Decree Library, 1120 G Street, NW., 4th 
Floor, Washington, DC 20005, (202) 
624-0892. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the Consent 
Decree Library, 1120 G Street, NW., 4th 
Floor, Washington, DC 20005. In 
requesting a.copy please refer to the 
referenced case and enclose a check in 
the amount of $5.00 (25 cents per page 
reproduction costs), payable to the 
Consent Decree Library.
M yles E. Flint,
Acting Assistant Attorney General, 
Environment and Natural Resources Division.% 
[FR Doc. 93-22972 Filed 9-20-93; 8:45 am] 
BILLING CODE 4410-01-M

DEPARTMENT O F LABOR

Office of the Secretary

Commission on the Future of Worker- 
Management Relations; Hearing

AGENCY: Office of the Secretary, Labor. 
ACTION: Notice of public hearing.

SUMMARY: The Commission on the 
Future of Worker-Management Relations 
issued a notice in the Federal Register 
of June 30,1993 (58 FR 35048) Volume 
58, Number 124, as reopened in the 
Federal Register notice of July 29,1993, 
(58 FR 40677) Volume 58, Number 144, 
requesting comments on whether the 
Commission should hold a hearing on 
issues related to the Railway Labor Act 
in the railroad or airline industries and 
their applicability to the mission 
statement of the Commission.

In view of the comments received, 
that are in the public record, and in 
accordance with the Federal Advisory 
Act (FACA) (Pub. L. 92-463, as 
amended), the Commission has decided
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to bold a hearing on issues arising under 
the Railway Labor Act as they relate to 
the Mission Statement of the 
Commission. Pursuant to section 10(a) 
of FACA, this is to announce that the 
Commission will hold the hearing at the 
time and place shown below:

Time and Place: The hearing will be 
held on Wednesday, October 20,1993 
from 10 a.m. to 5 p.m. in Conference 
Room N-3437 A-D in the Department of 
Labor, 200 Constitution Avenue, NW.r 
Washington, DC.

Agenda: The Commission has 
formulated the following questions to 
provide guidance to interested parties as 
to the questions on which it particularly 
seeks views from interested parties at 
the hearing on October 20th or in 
written statements filed with the 
Commission.

1. The Railway Labor Act was 
originally enacted in 1926 to deal with 
disputes in the railroad industry; 
airlines were brought under the Act at 
a later date. Both industries, the 
economy, and their relative roles have 
changed substantially over the years. 
Should either industry, or both, be taken 
from the Railway Labor Act and placed 
under a general labor-management 
statute? With or without special 
provisions?

2. The Railway Labor Act mandates 
an arbitration process with respect to 
grievances through a System Board of 
Adjustment structure. Should the 
parties be free to redesign their own 
grievance procedure processes? In the 
railroads, should the private parties 
rather than the government pay for the 
system, including compensation of 
neutrals?

3. Should the Railway Labor Act be 
amended to provide for some form of 
mandatory arbitration after a mediation 
process? What form of arbitration, or 
who should determine among the 
different forms of arbitration? Or, 
should the parties in these industries be 
assured, as a matter of general public 
policy, of the right to self-help, that is, 
of the strike or the lock-out?

4. What changes, if any, should be 
made to the Railway Labor Act to 
accommodate significant employee 
ownership of airline equity and 
participation on company boards of 
directors?

5. Are the distinctions between 
''major'’ and “minor” disputes and the

provisions for continuation of the 
“status quo” appropriate, or not 
appropriate, to the future?

6. How should any proposed changes 
in the Railway Labor Act, or the status 
of either industry under the Act, be 
developed? What mechanisms are 
possible to develop a measure of 
consensus?

The parties are, of course, free to 
comment on other issues. The 
Commission, however, does not believe 
it would be appropriate to spend time 
on the issues relating to the reform of 
the Federal Employers’ Liability Act 
(FELA), raised by a number of 
comments, since a study by the National 
Research Council, Transportation 
Research Board, is forthcoming early in 
the new year.

Organizations or individuals who 
wish to testify or to present statements 
should advise by October 1,1993, Mrs. 
June M. Robinson, Designated Federal 
Official, U.S. Department of Labor, room 
C-2318, 200 Constitution Avenue, NW., 
Washington, DC 20210, telephone (202) 
219-9148. Those seeking to testify will 
be scheduled within the available time. 
The Commission will notify the parties 
or individuals to be heard of time 
assignments by October 8,1993. All 
others may file statements that will be 
incorporated in the record of the 
Commission.

Participation: The Commission will 
be in session from 10 a.m. to 12 noon 
when it will recess for lunch and will 
return at 1 p.m. Seating will be available 
to the public on a first-come, first-served 
basis. Handicapped individuals wishing 
to attend should contact the 
Commission to obtain appropriate 
accommodations. Individuals or 
organizations wishing to submit written 
statements should send 11 copies to 
Mrs. June M. Robinson, Designated 
Federal Official, Commission on the 
Future of Worker-Management 
Relations, U.S. Department of Labor,
200 Constitution Avenue, NW., 
Washington, DC 20210, telephone (202) 
219-9148.

Signed at Washington, DC, this 15th day of 
September, 1993.
Robert B. Reich,
Secretary o f Labor.
(FR Doc. 93-23090 Filed 9-20-93; 8:45 am] 
BILLING CODE 4510-22-M

A p p e n d i x

Employment and Training 
Administration

Investigations Regarding Certifications 
of Eligibility To  Apply for Worker 
Adjustment Assistance

Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
Section 221(a) of the Act.

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved.

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address show below, 
not later than October 1,1993.

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 1,1993.

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 200 Constitution Avenue, NW., 
Washington, DC 20210.

Signed at Washington, DC, this 7th day of 
September, 1993.
M arvin M . Fooks,
Director, Office of Trade Adjustment 
Assistance.

Petitioner (union/workers/R rm) Location Date
received

Date of 
petition Petition No. Articles produced

Aluminum Co of America (USWA) ..... Alcoa, TN  ............ 09/07/93 07/30/93 29,002 Aluminum.
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Appendix—Continued

Petitioner (union/workers/firm) Location Date
received

Date of 
petition Petition No. Articles produced

Johnson & Johnson Medical, Inc. 
(Wkrs).

Artington, TX  ....... 09/07/93 08/25/93 29,003 Latex Gloves.

Sigri Great Lakes Carbon (USWA) .... Niagara Falls, NY . 09/07/93 08/19/93 29,004 Graplite Electrodes.
Zinc Corporation of America (Co) ..... Bartlesville, O K __ 09/07/93 08/24/93 29,005 Zinc Metal.
TRW, Inc. (Wkrs) ... ............... ....... Redondo Beach, 

CA.
Port Clinton, OH ...
Ford City, P A .......
Munde, IN ...... .1

09/07/93 08/22/93 29,006 Satellites.

Standard Products Co. (UAW) ...........
PPG Industries, Inc. (A B G U ).............
ABB Power T  & 0  Co. (IUE) .............

09/07793
09/07/93
09/07/93

08/24/93
08/24/93
08/02/93

29.007
29.008
29.009

Military Trucks and Parts. 
Glass—Commercial Windows. 
Power Transformers.

Reynolds Aluminum Recycling (Wkrs) Salt Lake City, U T 09/07793 08/26/93 29,010 Recycle Aluminum Cans & Scrap.
Phoenix Dye Works (ACTW U) Cleveland, O H ..... 09707793 1 08/27/93 * 29,011 Yam Dye.
OMC Systematised Parts & Acces

sories (Co).
Beloit, W l....  ..... i 09/07793 08/30/93 29,012 Packaging & Distributing of Parts.

Lincoln Brass Works, Inc. (UAW) Detroit, M l............. 09/07/93 08/16/93 29,013 Brass Control Valves.
Kogap Manufacturing Co. (W krs)...... Medford, O R ........ 09/07/93 08/17/93 29,014 Softwood Veneer.
Comptech (W krs)................................ Erie, P A __ , 09/07/93 08/24/93 29,015 Coin Changer.
Imperial Wallcoverings (W krs)........... Waterford, NY ..... 09/07/93 08/22/93 29,016 Wait coverings.
City Auto Stamping Co., Inc. (UAW) „ Toledo, O H .......... 09/07/93 08/24/93 29,017 Auto Body Stampings.
Bocar Apparel (W krs)_____________ Tun khan nock, PA . ■ 09/07/93 08/25/93 29,018 Ladies’ Evening Dresses.
Abex/NWL Aerospace (Co) ............... Santa Maria, C A ... 09707793 07/16/93 29,019 Hydraufic Pumps & Valves for Aero-

Chalk-Line, Inc. (W krs)...................... Anniston, AI______ 09/07/93! 07/27/93 29,020
space.

Men’s Outerwear and Sportswear.

[FR Doc. 93-23013 Filed 9-20-93; 8:45 am] 
BiLXJNQ CODE 4810-M-M

[TA-W-28,475]

Airfoil Forging Textron, Inc., Euclid, 
Ohio; Affirmative Determination 
Regarding Application for 
Reconsideration

On July 16,1993, Local # 2562 of the 
United Auto Workers of America (UAW) 
requested administrative 
reconsideration of the Department’s 
Denial Notice Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance for workers at the subject 
firm. The Denial Notice was issued on 
May 17,1993 and published in the 
Federal Register on June 15,1993 (58 
FR 33121). The Department also denied 
an application for adm inistrative 
reconsideration on July 22,1993 (58 FR 
39234).

On July 16,1993, the union again 
requested administrative 
reconsideration. The union claims that 
the company misrepresented the facts to 
the Department when it stated that it 
had no outside customers for the jet 
engine blades forgings.

Conclusion

After careful review of the 
application, I  conclude that the claim is 
in sufficient weight to justify 
reconsideration of the Department of 
Labor’s prior decision. The application 
is, therefore, granted.

Signed at Washington, DC, this September 
14,1993.
Stephen A. W andner,
Deputy Director, Office o f Legislation & 
Actuarial Services, Unenmployment 
Insurance Service.
[FR Doc. 93-23014 Filed 9-20-93; 8:45 am) 
BILLING CODE 4510-30-M

(TA-W -28,605A]

Alcoa Electronic Packaging, Alcoa 
Center, Pennsylvania; Affirmative 
Determination Regarding Application 
for Reconsideration

On August 21,1993, one of the 
petitioners requested administrative 
reconsideration of the Department of 
Labor’s Notice of Negative 
Determination Regarding Eligibility to 
Apply for Worker Adjustment 
Assistance for workers at the subject 
firm. The Department’s Negative 
Determination was issued on July 1, 
1993 and published in the Federal 
Register on July 27,1993 (58 FR 40161).

The petitioner claims that the 
Department’s investigation concerned 
itself with the research and 
development facility and not the Alcoa 
Electronic Packaging, an affiliate.
Conclusion

After careful review of the 
application, I conclude that the claim is 
of sufficient weight to justify 
reconsideration of the Department of 
Labor’s prior decision. The application 
is, therefore, granted.

Signed at Washington, DC, this September 
14,1993.
Stephen A . W andner,
Deputy Director, Office of Legislation & 
Actuarial Services, Unemployment Insurance 
Service.
[FR Doc. 93-23015 Filed 9-20-93; 8:45 am] 
BILLING CODE 451S-3D-M

[TA-W-28,722]

Anchor Woven Label Company, Alcoa, 
TN ; Revised Determination on 
Reconsideration

On September 10,1993, the 
Department issued an Affirmative 
Determination Regarding Application 
for Reconsideration for me former 
workers of the subject firm. The notice 
was published in the Federal Register 
on July 27,1993 (58 FR 40161).

On September 10,1993, the 
Department issued an Affirmative 
Determination Regarding Application 
for Reconsideration for workers and 
former workers at the subject plant

Investigation findings show that the 
workers produced woven labels. 
Production of woven labels and 
employment declined in 1992 compared 
to 1991. All production of woven labels 
ceased in April, 1993.

New findings on reconsideration, 
however, show that in 1993 the 
company began to import woven labels 
at an increased level compared to 1992 
from Canada and the Far East. The 
findings show that the company is now 
a broker and imports the same products 
that it previously manufactured.
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Conclusion
After careful consideration of the new 

facts obtained on reconsideration, it is 
concluded that workers at Anchor 
Woven Label Company in Alcoa, 
Tennessee were adversely affected by 
increased imports of articles that are 
like or directly competitive with the 
woven labels previously produced at 
Anchor Woven Label Company in 
Aloca, Tennessee. In accordance with 
the provisions of the Act, I make the 
following revised determination for 
workers of Anchor Woven Label 
Company in Alcoa, Tennessee.

All workers of Anchor Woven Label 
Company in Alcoa, Tennessee who became 
totally or partially separated from 
employment on or after May 21,1992 and 
before June 1,1993 are eligible to apply for 
adjustment assistance under Section 223 of 
the Trade Act of 1974.

Signed at Washington, DC, this September
14,1993.
Stephen A. W andner,
Deputy Director, Office o f Legislation Sr 
Actuarial Service, Unemployment Insurance 
Service.
[FR Doc. 93-23016 Filed 9-20-93; 8:45 am] 
BILUNG CODE 4510-30-M

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION

[Notice 93-4)761

Intent To  Grant a Partially Exclusive 
Patent License

AGENCY: National Aeronautics and 
Space Administration.
ACTION: Notice of intent to grant a patent 
license.

SUMMARY: NASA hereby gives notice of 
intent to grant Umpqua Research 
Company of Myrtle Creek, Oregon, a 
partially exclusive, royalty-bearing, 
revocable license to practice the 
invention described and claimed in U.S. 
Patent No. 5,176,836, entitled 
“Regenerable Biocide Delivery Unit." 
The proposed patent license will be for 
a limited number of years and will 
contain appropriate terms, limitations 
and conditions to be negotiated in 
accordance with the NASA Patent 
Licensing Regulations, 14 CFR part 
1245, subpart 2. NASA will negotiate 
the final terms and conditions and grant 
the partially exclusive license, unless 
within 60 days of the Date of this 
Notice, the Director of Patent Licensing 
receives written objections to the grant, 
together with any supporting 
documentation. The Director of Patent 
Licensing will review all written 
objections to the grant and then

recommend to the Associate General 
Counsel (Intellectual Property) whether 
to grant the partially exclusive license. 
DATES: Comments to this notice must be 
received by November 22,1993. 
ADDRESSES: National Aeronautics and 
Space Administration, Code CP, 
Washington, DC 20546.
FOR FURTHER INFORMATION CONTACT:
Mr. Harry Lupuloff, (202) 358-2041.

Dated: September 14,1993.
Edw ard A. Fran kie ,
General Counsel.
[FR Doc. 93-23096 Filed 9-20-93; 8:45 am] 
BILLING CODE 7510-01-M

NATIONAL SCIENCE FOUNDATION

Office of Polar Programs

Permit Issued Under the Antarctic; 
Conservation Act of 1978

AGENCY: National Science Foundation. 
ACTION: Notice of permits issued under 
the Antarctic Conservation Act of 1978, 
Public Law 95-541.

SUMMARY: The National Science 
Foundation (NSF) is required to publish 
notice of permits issued under the 
Antarctic Conservation Act of 1978.
This is the required notice.
FOR FURTHER INFORMATION CONTACT: 
Thomas F. Forhan, Permit Office, Office 
of Polar Programs, National Science 
Foundation, Washington, DC 20550. 
SUPPLEMENTARY INFORMATION: On July 9, 
1993 the National Science Foundation 
published a notice in the Federal 
Register of permit applications received. 
Permit for taking/importing and . 
entering specially protected area, was 
issued to Antarctic Support Associates 
on September 14,1993.
Thom as Forhan,
Permit Office, Office o f Polar Programs.
[FR Doc. 93-23046 Filed 9-20-93; 8:45 am] 
BILLING CODE 7555-01-«

Proposal Review Panel In Earth 
Sciences; Notice of Meeting

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92 - 
463, as amended), the National Science 
Foundation announces the following 
meeting.

Date and Time: October 6-8,1993; 9 a.m. 
to 5 p.m.

Place: National Science Foundation, 1800 
G Street NW., Washington, DC 20550, room 
1243.

Type o f Meeting: Closed.
Contact Person: Dr. Leonard E. Johnson, 

Program Director, Division of Earth Sciences,

room 602, National Science Foundation,
1800 G St. NW., Washington, DC 20550, 
Telephone: (202) 357-7721.

Purpose o f Meeting: To provide advice and 
recommendations concerning proposals 
submitted to NSF for financial support 

Agenda: To review and evaluate 
Continental Dynamics proposals as part of 
the selection process for awards.

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, including 
technical information; financial data, such as 
salaries; and personal information 
concerning individuals associated with the 
proposals. These matters are exempt under 5 
U.S.C. 552b(c) (4) and (6) of the Government 
in the Sunshine Act.

Dated: September 16,1993.
M . R ebecca W inkler, ‘
Committee Management Officer.
[FR Doc. 93-23038 Filed 9-20-93; 8:45 am] 
BILLING CODE 7555-01-11

Proposal Review Panel In Earth 
Sciences; Meeting

In accordance with the Federal 
Advisory Committee Act (Pub. L. 92- 
463, as amended), the National Science 
Foundation announces the following 
meeting.

Date and Time: October 4-5 ,1993; 8 a.m. 
to 6 p.m.

Place: University of Minnesota, 
Minneapolis 55455, Nolte Center, room 229 
(Monday) and room 140 (Tuesday).

Type o f Meeting: Closed.
Contact Person: Dr. Daniel F. Weill, 

Program Director, Division of Earth Sciences, 
Room 602, National Science Foundation, 
1800 G St. NW., Washington, DC 20550. 
Telephone: (202) 357-7807.

Purpose o f Meeting: To provide advice and 
recommendations concerning proposals 
submitted to NSF for financial support.

Agenda: To review and evaluate 
Continental Dynamics proposals as part of 
the selection process for awards.

Reason for Closing: The proposals being 
reviewed include information of proprietary 
or confidential nature, including technical 
information; financial data, such as salaries; 
and personal information concerning 
individuals associated with the proposals. 
These matters are exempt under 5 U.S.C. 
552b(c) (4) and (6) of the Government in the 
Sunshine Act.

Dated: September 16,1993.
M . R ebecca W inkler,
Committee Management Officer.
[FR Doc. 93-23040 Filed 9-20-93; 8:45 am] 
BILLING CODE 7555-01-M
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NUCLEAR REGULATORY 
COMMISSION

Documents Containing Reporting or 
Recordkeeping Requirements; Office 
of Management and Budget (OMB) 
Review

AGENCY: Nuclear Regulatory 
Commission (NRC).
ACTION: Notice of the OMB review of 
information collection.

SUMMARY: The Nuclear Regulatory 
Commission has recently submitted to 
OMB for review the following proposal 
for collection of information under the 
provisions of the Paperwork Reduction 
Act of 1980 (44 U.S.C. chapter 35).

1. Type of submission, new, revision, 
or extension: Revision.

2. The title of the information 
collection: 10 CFR part 72—Notification 
of Events at Independent Spent Fuel 
Storage Installations (ISFSIs) and the 
Monitored Retrievable Storage 
Installation (MRS).

3. The form number if applicable: Not 
applicable.

4. How often is the collection 
required: On occasion.

5. Wiho will be required or asked to 
report: Licensees of ISFSIs and the MRS.

6. An estimate of the number of 
responses annually: Four.

7. An estimate of the number of hours 
needed annually to complete the 
requirement or request: 16 hours (an 
average of 4  hours per response).

8. An indication of whether section 
3504(h) Public Law 96-511 applies: Yes.

9. Abstract: The Nuclear Regulatory 
Commission (NRC) proposes to amend 
its regulation to revise licensee 
reporting requirements regarding die 
notification of events related to 
radiation safety at Independent Spent 
Fuel Storage Installations (ISFSIs) and 
the Monitored Retrievable Storage 
Installation (MRS). This action is 
needed to ensure that significant 
occurrences at these licensed facilities 
are promptly reported to NRC so that 
the Commission can evaluate whether 
the licensee has taken appropriate 
actions to protect die public health and 
safety and whether prompt NRC action 
is necessary to address generic safety 
concerns. Licensee compliance with 
these reporting requirements would be 
mandatory whenever a significant event 
occurs.

Copies of the submittal may be 
inspected or obtained for a fee from the 
NRC Public Document Room, 2120 L 
Street NW. (Lower Level!, Washington, 
DC.

Comments and questions can be 
directed by mail to the OMB reviewer:

Ronald Minsk, Office of Information and 
Regulatory Affairs, (3150-0132), NEOB- 
3019, Office of Management and Budget, 
Washington, DC 20503.

Comments may also be communicated 
by telephone at (202) 395-3084.

The NRC Clearance Officer is Brenda 
Jo Shelton, (301) 492-8132.

Dated at Bethesda, Maryland, this 10th day 
of September, 1993.

For the Nuclear Regulatory Commission. 
Gerald F. Cranford,
Designated Senior Official for Information 
Resources Management.
[FR Doc. 93-23034 Filed 9-20-93; 8:45 am] 
BILUNG CODE 7580-01-M

Licensing Support System Advisory 
Review Panel

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Notice of meeting.

The Licensing Support System 
Advisory Review Panel (LSSARP) will 
hold a meeting on October 5 and 6,
1993, at the Emerald Springs Inn, 325 
East Flamingo Rd., Las Vegas, Nevada. 
The entire meeting will be open to the 
public pursuant to the Federal Advisory 
Committee Act (Bib. L. 94-463, 86 Stat. 
770-776).

The Nuclear Regulatory Commission 
(NRC) established the LSSARP in 1989 
to provide advice and recommendations 
to the NRC and to the Department of 
Energy (DOE) on topics, issues, and 
activities related to the design, 
development and operation of an 
electronic information management 
system known as the Licensing Support 
System (LSS). This system will contain 
information relevant to the 
Commission’s future licensing 
proceeding for a geologic repository for 
the disposal of high-level radioactive 
waste. Membership on the Panel 
consists of representatives of the State of 
Nevada, a coalition of effected units of 
local government in Nevada, the 
National Congress of American Indians, 
a coalition of organizations representing 
the nuclear industry, DOE, NRC and two 
other agencies of the Federal 
government which have eiqierience 
with large electronic information 
management systems. •

The meeting will begin on October 5, 
1993 at 9 a.m. and conclude at 5 p.m.
It will begin again at 8:30 a.m. on 
October 6,1993 and conclude at j»*. 
approximately 12:30 p.m. The first day’s 
agenda will consist of briefings by NRC 
and DOE and discussions by the Panel 
members of a modified approach for the 
design and operation of tne LSS which 
has been proposed by the NRC. On the

second day, the Panel is planning to 
receive presentations by a representative 
of the University of Nevada at Las Vegas 
and by TRW on activities related to the 
electronic scanning and capture of 
information for the LSS.

Interested persons may make oral 
presentations to the Panel or file written 
statements. Requests for oral 
presentations should be made to the 
contact person listed below as far in 
advance as practicable so that 
appropriate arrangements can be made.

For further information regarding this 
meeting contact John C. Hoyle, Office of 
the Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555: 
telephone 301-504-1968.

Dated: September 15,1993.
John C. Hoyle,
Advisory Committee Management Officer.
[FR Doc. 93-22998 Filed 9-20-93; 8:45 am] 
BILLING CODE 7590-01-M

Advisory Committee on Reactor 
Safeguards; Meeting of the 
Subcommittee on Decay Heat Removal 
Systems; Meeting

The ACRS Subcommittee on Decay 
Heat Removal Systems will hold a 
meeting on October 5,1993, room P - 
422, 7920 Norfolk Avenue, Bethesda, 
MD.

The meeting will be open to public 
attendance.

The agenda for the subject meeting 
shall be as follows:
Tuesday, October 5,1993-12-30 p.m. until 
the conclusion of business

The Subcommittee will review the 
proposed rule to address resolution of 
Generic Safety lssue-23, "Reactor Coolant 
Pump Seal Failure.” The purpose of this 
meeting is to gather information, analyze 
relevant issues and facts, and to formulate 
proposed positions and actions, as 
appropriate, for deliberation by the full 
Committee.

Oral statements may be presented by 
members of the public with the concurrence 
of the Subcommittee Chairman; written 
statements will be accepted and made 
available to the Committee. Recordings will 
be permitted only during those portions of 
the meeting when a transcript is being kept, 
and questions may be asked only by m em b e rs 
of the Subcommittee, its consultants, and 
staff. Persons desiring to make oral 
statements should notify the ACRS staff 
member named below as far in advance as is 
practicable so that appropriate arrangements 
can be made.

During the initial portion of the meeting, 
the Subcommittee, along with any of its 
consultants who may be present, may 
exchange prelim inary views regarding 
matters to be considered during the balance 
of the meeting.
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The Subcommittee will then hear 
presentation by and hold discussions with 
representatives of the NRC staff, the nuclear 
industry, their consultants and other 
interested persons regarding this review.

Further information regarding topes 
to be discussed» whether the meeting 
has been cancelled or rescheduled» the 
Chairman's ruling on requests for die 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant ACRS staff engineer, Mr. 
Paul Boehnert (telephone 301/402—
8558) between 7:30 a.m. and 4:15 p.m. 
(EDT). Persons planning to attend this 
meeting are urged to contact die above 
named individual one or two days 
before the scheduled meeting to be 
advised of any changes in schedule, etc., 
that may have occurred.

Dated: September 14,1993.
Sam Duraiswamy,
Chief, Nuclear Reactors Branch.
(FR Doc. 93-23037 Filed 9-20-93:8 :45 am)
BILLING CODE 7S90-41-M

Advisory Committee on Reactor 
Safeguards; Meeting of the 
Subcommittee on Mechanical 
Components; Meeting

The ACRS Subcommittee on 
Mechanical Components will hold a 
meeting cm October 5» 1993, room P - 
110,7920 Norfolk Avenue, Bethesda,
MD.

The meeting will be open to public 
attendance.

The agenda for the subject meeting 
shall be as follows:
Tuesday, Octobers, 1999—9 :3 0 a.m. until 
the conclusion o f business

The Subcommittee will discuss the status 
of the ongoing NRC and industry activities 
associated with motor-operated valves, check 
valves, butterfly valves, and other related 
matters. The purpose of this meeting is to 
gather information, analyze relevant issues 
and facts, and to formulate proposed 
positions and actions, as appropriate, for 
deliberation by the full Committee.

Oral statements may be presented by 
members of the public with the concurrence 
of the Subcommittee Chairman; written 
statements will be accepted and made 
available to the Committee!. Recordings will 
be permitted only during those portions of 
the meeting when a  transcript is being kept» 
and questions may be asked only by members 
of the Subcommittee, its consultants, and 
staff. Persons desiring to make oral 
statements should notify die ACRS staff 
member named below as for in advance as ie 
practicable so that appropriate arrangements 
can be made.

During the initial portion of the meeting, 
tho Subcommittee, along with any o f its 
consultants who may be present, may 
exchange preliminary views regarding

matters to be considered during the balance 
of the meeting.

The Subcommittee will then hear 
presentations by and hold discussions with 
representatives of the NRC staff and its 
consultants» industry, and cither interested 
persons regarding tide review.

Further information regarding topics 
to be discussed, the scheduling of 
sessions open to the public, whether the 
meeting has been cancelled or 
rescheduled, the Chairman’s ruling cm 
requests for the opportunity to present 
oral statements ana the time allotted 
therefor can be obtained by a prepaid 
telephone call to the cognizant ACRS 
staff engineer, Mr. Elpidio Igne 
(telephone 301/492-8192) between 7:30 
a.m. and 4:15 pan. (EDT). Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc ,  that may have 
occurred.

Dated: September 14,1993.
Sam Dur aiswamy,
Chief, Nuclear Reactors Branch.
[FR Doc. »3-23032 Filed 9-20-93; 8:45 am) 
BILLING CODS 7590-01-M

Advisory Committee on Reactor 
Safeguards; Subcommittee on 
Improved Light Water Reactors; 
Meeting

The ACRS Subcommittee on 
Improved Light Water Reactors will 
haul a meeting on October 6 ,1993» in 
room F-110» 7820 Norfolk Avenue, 
Bethesda, MD.

The entire meeting will be open to 
public attendance.

The agenda for the subject meeting 
shall be as follows:
Wednesday, October 6,1993—8:30 a.m. until 
the conclusion of business

The Subcommittee will begin its review of 
the NSC staffs Safety Evaluation Report for 
the Electric Power Research Institute (EPRI) 
passive LWR Utility Requirements document 
The purpose of this meeting ie to gather 
information, analyze relevant issues and 
facts, and to foimulate proposed positions 
and actions; as appropriate, for deliberation 
by the foil Committee.

Oral statements may be presented by 
members of foe public with foe concurrence 
of foe Subcommittee Chairman; written 
statements will be accepted and made 
available to the Committee. Recordings will 
be permitted only during those portions of 
foe meeting when a transcript U being kept, 
and questions may be asked only by members 
of foe Subcommittee, its consultants, and 
staff. Persons desiring to make oral 
statements should notify  foe ACRS staff 
member named below as for in advance as is 
practicable so that appropriate arrangements 
am  be made.

During the initial portion of foe meeting, 
foe Subcommittee, along with any of its 
consultants who may be present, may 
exchange preliminary views regarding 
matters to be considered during foe balance 
of the meeting.

The Subcommittee will then hear 
presentations by and hold discussions with 
representatives of foe NRC staff and its 
consultants, EPRI representatives, and other 
interested persons regarding this review.

Further information regarding topics 
to be discussed, the scheduling of 
sessions open to foe public, whether foe 
meeting has been cancelled or 
rescheduled» the Chairman's ruling on 
requests for the opportunity to present 
oral statements mid the time allotted 
therefor can be obtained by a prepaid 
telephone call to foe cognizant ACRS 
staff engineer» Dr. Medhat El-Zeftawy 
(telephone 361/492-9901) between 7:30 
a.m. and 4:15 p.m. (EDT). Persons 
planning to attend this meeting are 
urged to contact foe above named 
individual one cur two days before the 
scheduled meeting to be advised of any 
changes in schedule» etc.» that my have 
occurred.

Dated: September 14,1993.
Sam Duraiswamy,
Chief, Nuclear Reactors Branch.
[FR Doc. 93-23033 Filed 9-20-93; 8:45 ami
BILLING CODE 7M0-41-M

[Docket No. 50-341]

Detroit Edison Co.; Fernri-2; Dental of 
Amendment to Facility Operating 
License and Opportunity for Hearing

The U S. Nuclear Regulatory 
Commission (the Commission) has 
partially denied a request by Detroit 
Edison Company, (DECo licensee) for an 
amendment to Facility Operating 
License No. NPF-43 issued to foe 
licensee for operation of the Fermi-2 
facility, located in Monroe Comity, 
Michigan. Notice ol Consideration of 
Issuance of this amendment was 
published in foe Federal Register on 
September 18,1991 (56 FR 47233).

The purpose of foe licensee's 
amendment request was to remove 
completed license conditions from foe 
Facility Operating License.

The NRC staff has concluded that foe 
licensee's request cannot fully be 
granted. The licensee was notified of foe 
Commission's denial of foe proposed 
change by a letter.

By October 21,1993, foe licensee may 
demand a hearing with respect to foe 
denial described above. Any person 
whose interest may be affected by foie 
proceeding may fife a written petition 
for leave to intervene.
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A request for hearing or petition for 
leave to intervene must be filed with the 
Secretary of thé Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street NW., Washington, DC by 
the above date.

A copy of any petitions should also be 
sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC, 20555, 
and to John Flynn, Esq., Detroit Edison 
Company, 1000 Second Avenue, Detroit, 
Michigan 48226, attorney for the 
licensee.

For further details with respect to this 
action, see (1) the application for 
amendment dated November 14,1990, 
and (2) the Commission's letter to the 
licensee dated September 7,1993.

These documents are available for 
public inspection at the Commission's 
Public Document Room, the Gelman 
Building, 2120 L Street NW., 
Washington, DC and at the Monroe,». 
County Library System, 3700 South 
Custer Road, Monroe, Michigan 48161.
A copy of item (2) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, DC, 20555, Attention: 
Document Control Desk.

Dated at Rockville, Maryland, this 7th day 
of September, 1993.

For the Nuclear Regulatory Commission. 
William M. Dean,
Acting Project Director, Project Directorate 
ni-I, Division o f Reactor Project^—in/IV/V, 
Office of Nuclear Reactor Regulation,
[FR Doc. 93-23035 Filed 9-20-93; 8:45 am]
BILLING CODE 7590-01-M

OFFICE O F PERSONNEL 
MANAGEMENT

Federal Employées Retirement 
System; Normal Cost Percentages

AGENCY: Office of Personnel
Management.
a c tio n : Notice.

SUMMARY: The Office of Personnel 
Management (OPM) is providing notice 
of revised normal cost percentages for 
employees covered by the Federal 
Employees Retirement System (FERS) 
Act of 1986.
DATES: The revised normal cost 
percentages are effective at the 
beginning of the first pay period 
commencing on or after October 1,1994.

Agency appeals of the normal cost 
percentages must be filed no later than 
March 21,1994.

ADDRESSES: Send or deliver agency 
appeals of the normal cost percentages 
to the Board of Actuaries, care of Curtis 
J. Smith, Associate Director for 
Retirement and Insurance, Office of 
Personnel Management, room 4A10, 
1900 E Street NW., Washington, DC 
20415.

Send requests for actuarial 
assumptions and data to the Office of 
the Actuary, room 4307 STOP, Office of 
Personnel Management, Washington,
DC 20415.
FOR FURTHER INFORMATION CONTACT: 
Harold L. Siegelman, (202) 606-0299:
SUPPLEMENTARY INFORMATION: The FERS 
Act of 1986, Public Law 99-335, created 
a new retirement system for some 
Federal employees. Section 8423 of title 
5, United States Code, as added by the 
FERS Act of 1986, provides for the 
payment of the Government’s share of 
the cost of the retirement system under 
FERS. Employees’ contributions are 
established by law and constitute only 
a small fraction of the cost of funding 
the retirement system; employing 
agencies are required to pay the 
remaining costs. The amount of funding 
required, known as “normal cost,’’ is the 
entry age normal cost of the provisions 
of FERS that relate to the Civil Service 
Retirement and Disability Fund (Fund). 
The normal cost must be computed by 
OPM in accordance with generally 
accepted actuarial practice and 
standards (using dynamic assumptions). 
Subpart D of part 84i of title 5, Code of 
Federal Regulations, regulates how 
normal costs are determined.

The Board of Actuaries of the Civil 
Service Retirement System has changed 
its economic assumptions. See 5 CFR 
841.405. The economic assumptions 
are—

Before
change

(percent)
Revised
(percent)

Rata of Inflation....... 5.0 4.5
General salary in-

creases ................ 5.0 4.5
Interest.................... 7.0 7.0

Based on the new economic 
assumptions, OPM has determined the 
normal cost percentage for each category 
of employees under § 841.403 of title 5, 
Code of Federal Regulations. The 
Government-wide normal cost 
percentages, including the employee 
contributions, are as follows:

Percent

Members.........................................
Congressional employees.............

19.1
18.2

Percent

Law enforcement officers, fire-
fighters, and employees under 
section 302 of the Central Intel-
ligence Agency Act of 1964 for 
Certain Employees .................... .25.6

Air traffic controllers ...................... 23.2
Military reserve technicians.... .......
Employees under section 303 of

12.1

the Central Intelligence Agency 
Act of 1964 for Certain Employ
ees (when serving abroad)........ 17.1

All other employees....................... * 12.2

Under § 841.408 of title 5, Code of 
Federal Regulations, these normal cost 
percentages are effective at the 
beginning of the first pay period 
commencing on or after October 1,1994. 
This gives agencies as much time as 
possible to budget for changes in 
retirement costs.

The time limit and address for filing 
agency appeals under §§ 841.409 
through 841.412 of title 5, Code of 
Federal Regulations, are stated in the 
DATES and ADDRESSES sections of this 
notice.
Office of Personnel Management.
Patricia W. Lattimore,
Acting Deputy Director.
[FR Doc. 93-23085 Filed 9-20-93; 5:45 am] 
BILLING CODE S325-01-M

SECURITIES AND EXCHANGE 
COMMISSION

[Release No. 34-32902; File No. SR-Amex-
91-33)

Self-Regulatory Organizations; Notice 
of Filing and Order Granting 
Accelerated Approval to a Proposed 
Rule Change by the American Stock 
Exchange, Inc., Relating to an 
Extension and Expansion of the Pilot 
Program for Position Limit Exemptions 
for Hedged Equity Option Positions

September 14,1993.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on December 6,1991, 
the American Stock Exchange, Inp. 
(“Amex” or “Exchange”) filed with the 
Securities and Exchange Commission 
(“Commission” or “SEC”) the proposed 
rule change as described in Items I and 
II below, which Items have been . 
prepared by the self-regulatory 
organization.^ The Commission is

* On September 13,1993, the Amex amended its 
proposal to request an extension of the pilot 
program through November 17,1993. See Letter 
from Claire McGrath, Special Counsel, Derivative 
Securities, Amex, to Richard Zack, Branch Chief
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publishing this notice to solicit 
comments on the proposed rale change 
from interested persons.
I. Self-Regulatory Organization’ s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The Amex proposes to extend until 
November 17,1993, its pilot program for 
position limit exemptions for hedged 
equity option positions ("Equity Hedge 
Exemption’*). The Exchange also 
proposes to add securities convertible 
into the underlying stocks to be a basis 
for the Equity Hedge Exemption.

The text of the proposed rule change 
is available at the Office of the 
Secretary; Amex, and at the 
Commission.
II. Self-Regulatory Organization’s 
Statement of the Purpose o& and 
Statutory Basra for, toe Proposed Rule 
Change

in its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, v 
and statutory basis for, toe proposed 
rule change and discussed any 
comments if received on the proposed 
rule change. The text of these statements 
maybe examined at the places specified 
in Item IV below. The self-regulatory 
organization has prepared summaries, 
set forth in sections (A), (B), and fC> 
below, of the most significant aspects of 
such statements.
A. Self-Regulatory Organization's 
Statement o f  the Purpose of, an d  
Statutory Basis for ,; toe P roposed Rule 
Change

In May 1988, the Commission 
approved a two-year pilot program by 
the Amex that provides for limited 
exemptions from applicable equity 
option position Emits.* Position limits 
for equity positions are determined in 
accordance with a three-tiered system 
based on the number of shares of the 
underlying security outstanding and the 
underlying security’s trading volume.® 
The Amex’s pilot program provides for 
exemptions from applicable equity 
option position limits for accounts 
which have established one of the four 
commonly used hedged positions on a 
limited one-for-one basis, i.e., long stock 
and short call, long stock and king put, 
short stock and long cadi, and short 
stock and short put. The maximum

Options Branch, Division of Market Regulation,
C ommissioB, dated September 13,1993..

* See Securities Exchange Act Release No. 25738  
(M&; 24,1988), 53 FR 20201. The pilot program 
was most recently extended in April 1991. See 
Securities Exchange Act Release No. 29044 (April 
4.1991), 56 FR 1455ft 

8 See Amex Rule 904, Commentary .09.

position that may be established 
pursuant to toe exemption, however, 
may not exceed twice toe present 
position l im it . The exemption also 
provides that exercise lunits still 
correspond to position limits, such that 
investors are allowed to exercise, during 
any five consecutive business days, the 
number of option contracts set forth as 
the position Emit, as well as those 
contracts purchased pursuant to the 
position l im it  exemption.«

The Exchange now requests (1) an 
extension of the Equity Hedge 
Exemption pilot program until 
November 17,1993, and (2) an 
expansion of the securities eligible to 
serve as the basis for the undedying 
hedged positions to include securities 
convertible into toe relevant underlying 
stocks.

First, with respect to extending the 
existing pik t program, the Exchange 
represents that during the period that 
the program has been in operation, it 
has monitored various aspects of the 
program including: [1) The types of 
investors using the exemption; (2) the 
size of the options positions held 
pursuant to the exemption; and (3) any 
customer complaints or disciplinary 
actions resulting from the operation of 
the pilot program. As anticipated when 
the initial pilot program was approved, 
the Amex represents that toe hedge 
exemption has been utilized by 
institutional investors and market 
professionals who have found the hedge 
exemption very useful in offsetting the 
risk attendant to their stock positkns. 
Moreover, during toe period that the 
program has been in operation, the 
Exchange represents that it has not 
experienced any significant problems 
with toe implementation of the pilot. 
Additionally, at toe request of toe 
Commission, in March 1991, the 
Exchange implemented several 
»dditioTial procedures to 
comprehensively monitor for intxa-day 
equity option position limit hedge 
exemption violations.®

Second, the Exchange proposes to 
expand the types of securities eligible to 
serve as the basis for toe underlying 
hedge positions to include securities 
convertible into the relevant underlying 
stocks. Specifically, the Exchange 
proposes to include economically 
equivalent instruments such as 
preferred shares and convertible bonds. 
In all instances, the Exchange represents 
that its surveillance staff will continue

* See Amex Rule 905.
* See tetter from Ellen T : Kandei, Senior Attorney, 

Amex, to Thomas Gira, Branch Chief, Option* 
Regulation, Division of Market Regulation, SEC; 
dated March 14,1991 .

to review each application to determine 
a position’s eligibility for tira position 
limit exemption and track toe positions 
and dollar values of the instruments.
The Exchange believes that expanding 
the scope of the hedge exemption 
should increase liquidity in toe equity 
options/ markets by alkwing investors 
with long stock portfolios to hedge their 
risks, without increasing the possibility 
of market manipulation and disruption 
in the market for toe underlying 
security. The maximum position 
permitted on the same-side-of-the- 
market in a particular option will 
remain at twice the present position 
Emit

The Exchange believes that the Equity 
Hedge Exemption pilot program is 
consistent with the requirements of toe 
Act and the rules and regulations 
thereunder applicable to the Exchange 
since it  will give investors toe ability to 
hedge their portfolios while increasing 
the depth and liquidity of the options 
marketplace, without increasing the risk 
of market manipulation or disruption. 
Therefore, the Exchange believes that 
the proposed role change specifically is 
consistent with section 6(b)(5) of the Act 
which provides in pertinent part that 
the rules of the Exchange must be 
designed to promote just and equitable 
principles of trade and to protect the 
investing public.
B. Self-Regulatory Organization's 
Statem ent on Burden on Com petition

The Amex believes that tira proposed 
rule change will not impose a Durden on 
competition.
C. Self-Regulatory Organization's 
Statem ent on Com m ents on the 
P roposed Rule Change R eceived from  
M embers, Participants, or Others

The Amex received several 
unsolicited requests from investors 
seeking to obtain exemptions from 
position hunts by hedging their options 
in RJR Nabisco Holdings Corp. (“RJR”) 
with their positions in toe preferred 
stock of RJR.
HI. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The Exchange requests that toe 
proposed rule change be given 
accelerated effectiveness pursuant to 
section 19(b)(2) of the Act.

The Commission finds that the 
proposed rule change is consistent with 
the requirements of toe Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of section 6(b)(5)
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thereunder.« Specifically, the 
Commission concludes, as it did when 
approving the commencement and 
extension of the pilot, as well as similar 
programs by the other options 
exchanges,7 that the Amex proposal to 
provide for increased position and 
exercise limits for equity options in 
circumstances where those excess 
positions are fully hedged with 
offsetting stock positions will provide 
greater depth and liquidity to the market 
and allow investors to hedge their stock 
portfolios more effectively, without 
significantly increasing concerns 
regarding intermarket manipulations or 
disruptions of either the options 
markets or the underlying stock market.

In addition, with respect to the 
Exchange’s proposal to expand the types 
of securities eligible to serve as the basis 
for the underlying hedge position to 
include convertible securities, the 
Commission believes such expansion is 
consistent with the Act because it will 
allow investors to use instruments that 
are economically equivalent to stocks 
more efficietitly and effectively for 
purposes of hedging their equity options 
positions.« Specifically, because the 
value of a convertible security likely 
will fluctuate in tandem with the value 
of the security that it is convertible into, 
the Commission believes investors with 
positions in convertible securities 
should be able to hedge their positions 
with equity options to the same extent 
that investors with long or short 
positions in the underlying security can. 
Moreover, as with the original pilot 
program, the Commission believes the 
expansion of the pilot program to 
include convertible securities likely will 
enhance the depth and liquidity in the 
Exchange’s options markets. In addition, 
because the pilot program still requires 
the positions in the convertible

* 15 U.S.C. 78f(6)(5) (1982).
7 The Commission has approved similar equity 

hedge exemption pilot programs by the Chicago 
Board Options Exchange ("CBOE”), New York- 
Stock Exchange (“NYSE”), and the Philadelphia 
Stock Exchange (“PHLX”). See Securities Exchange 
Act Release Nos. 25738 (May 24 ,1988), 53 FR 
20201; 29436 (July 12,1991), 56 FR 33317; and 
25811 (June 20 ,1988), 53 FR 23821.

8 The Commission expects the Exchange to 
determine on a case-by-case basis whether an 
instrument that is being used as the basis for the 
underlying hedged position is readily convertible 
into the security underlying the corresponding 
option position. In this regard, the Commission 
specifically finds that an instrument which will 
become convertible into a security at a future date, 
but which is not presently convertible, is not a 
“convertible” security for purposes of the Equity 
Hedge Exemption pilot program until the date it 
becomes convertible. Of course, i f  a convertible 
security used to hedge an option position was 
called for redemption by the issuer, the security 
would have to be converted into the underlying 
security immediately or the corresponding option 
position reduced accordingly.

securities and the corresponding 
options to be fully hedged, the 
Commission believes the expansion.will 
not significantly increase concerns 
regarding intermarket manipulations or 
disruptions of either the options 
markets or the underlying stock market. 
Lastly, the Commission notes that the 
Exchange’s pilot program for position 
limit exemptions for hedged positions 
involved broad-based stock index 
options already has been expanded to 
include convertible securities.« 
Accordingly, the Commission believes it 
is appropriate and consistent with the 
Act to expand the pilot program to 
include convertible securities.

The Commission also notes that 
before the pilot program can be 
approved on a permanent basis the 
Amex must provide the Commission 
with a report on the operation of the 
pilot. Specifically, the Amex must 
provide the Commissiqn with details on
(1) the frequency with which the 
exemptions have been used; (2) the 
types of investors using the exemptions;
(3) the size of the positions established 
pursuant to the pilot program; (4) what 
types of convertible securities are being 
used to hedge positions and how 
frequently convertible securities have 
been used to hedge; (5) whether the 
Exchange has received any complaints 
on the operation of the pilot program;
(6) whether the Exchange has taken any 
disciplinary action against, or 
commenced any investigations, 
examinations, or inquiries concerning, 
any of its members for any violation of 
any term or condition of the pilot 
program; (7) the market impact, if any, 
of the pilot program; and (8) how the 
Exchange has implemented surveillance 
procedures to ensure compliance with 
the terms and conditions of the pilot 
program.

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of notice of filing thereof 
in the Federal Register so that the pilot 
program will not lapse. In addition, 
because there have been no adverse 
comments concerning the pilot program 
since its implementation and because of 
the importance of maintaining the 
quality and efficiency of the Amex’s 
markets, the Commission believes good 
cause exists to approve the extension 
and expansion of the pilot program on 
an accelerated basis.

»See Securities Exchange Act Release No. 24556 
(June 5 ,1987), 52 FR 22695 (order approving File 
No. SR-Amex—87-16).

IV. Solicitation of Comments
Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number in the caption 
above and should be submitted by 
October 12,1993.

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,«) that the 
proposed rule change (SR-Amex-91- 
33) is approved, and thereby that the 
Equity Hedge Exemption pilot program 
is extended until November 17,1993.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-23054 Filed 9-20-93; 8:45 am] 
BILLING CODE 8010-01-M

[Release No. 34-32903; File No. SR -CBO E- 
91-44]

Self-Regulatory Organizations; Notice 
of Filing and Order Granting 
Accelerated Approval of Proposed 
Rule Change by the Chicago Board 
Options Exchange, Inc., Relating to 
Extension of the Position Limit Hedge 
Exemption Pilot Program for Stock 
Index Options

September 14,1993.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on November 18, 
1991, the Chicago Board Options 
Exchange, Inc. (“CBOE” or “Exchange”) 
filed with the Securities and Exchange 
Commission (“SEC” or “Commission”)

1015 U.S.C. 788(b)(2) (1982).
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the proposed rule change as described 
in Items I and n below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The CBOE proposes to extend until 
November 17,1993, the Exchange’s 
position limit hedge exemption pilot 
program for stock index options (“index 
hedge exemption program”) as 
described in Exchange Rule 24.4, 
Interpretation .01.1 The text of the 
proposal is available at the Office of the 
Secretary, CBOE, and at the 
Commission.

n. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in , 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements.

1 In May 1988, the Commission approved the 
CBOE*s proposal to implement the index hedge 
exemption program on a one-year pilot basis. 
Initially, the index hedge exemption program 
allowed public customers (i.e., customers whose 
trades would be eligible for placement on the 
CBOE’s public limit order book under Exchange 
Rule 7.4) to apply for a “hedge exemption” from 
broad-based index option position limits. To qualify 
for a “hedge exemption,” public customers, 
primarily large institutional investors, must hold 
qualified portfolios of stock. See Securities 
Exchange Act Release No. 25739 (May 24 ,1988), 53 
FR 20204 (order approving File No. SR-CBO E-87- 
25) (“Pilot Approval Order”). In September 1989, 
the Commission approved, through September 
1990, a revised pilot program that (1) expanded the 
scope of the hedge exemption to include short stock 
positions and (2) the securities eligible to serve as 
the underlying basis of the hedging stock portfolio 
position to include securities economically 
equivalent to the underlying stocks, such as 
securities that are readily convertible into stock. See 
Securities Exchange Act Release No. 27322  
(September 29 ,1989), 54 FR 41899 (order approving 
File No. SR-CBOE-89-08) (“Pilot Extension 
Order” ).

(A) Self-Regulatory Organization’s 
Statem ent o f  the Purpose of, and  
Statutory Basis for, tne Proposed Rule 
Change
(1) Purpose

The CBOE proposes to extend the 
index hedge exemption pilot program 
through November 17,1993. The 
Exchange proposes no changes to the 
operation or application of the pilot 
program, although it proposes to add 
paragraph (j) to CBOE Rule 24.4, 
Interpretation .01 to codify the pilot’s 
expiration date to ensure that the pilot’s 
expiration is not overlooked in the 
future. The CBOE notes that 
approximately ten customer accounts 
currently utilize the exemption and that 
the Exchange has experienced increased 
interest in the pilot program since it was 
expanded in 1989.

m 1988, the Commission approved 
the index hedge exemption pilot 
program, which allows public 
customers to apply for a "hedge 
exemption” from broad-based index 
option position limits.3 Specifically, the 
pilot program permits the CBOE to 
exempt from its position limits any 
positions in broad-based index options 
traded on the Exchange that are hedged 
against qualified portfolios of stock. The 
maximum size of an exempted position, 
however, cannot exceed 75,000 
contracts, regardless of the size of the 
underlying stock portfolio.

In September 1989, the Commission 
approved, through September 29,1990, 
a revised hedge exemption program 
which (1) expanded the scope of the 
hedge exemption to permit an 
exemption for index options hedging 
portfolios short stock positions and (2) 
expanded the types of securities eligible 
to serve as the basis for the underlying 
hedged stock portfolio position to 
include convertible securities.3 
Accordingly, under the revised pilot 
program, qualified public customer 
accounts« with short stock positions 
may hedge their positions with long 
calls or short puts, and receive the same 
hedge exemption that a qualified 
portfolio with net long positions in 
common stocks would receive.

In addition, the pilot program was 
revised to allow securities readily 
convertible into stock and, in the case 
of convertible bonds, those that are 
economically convertible into common

2 See Pilot Approval Order, supra note 1. 
a See Pilot Extension Order, supra note 1.
«To be qualified, a public customer must hold a 

net long or short position in a portfolio of at least 
20 stocks, none of which accounts for more than 
15% of the value of the portfolio. In addition, the 
portfolio must consist of stocks from four different 
industry groups.

stock, to be included in qualified stock 
portfolios. Prior to the amendment, the 
pilot program considered only the value 
of the common stock held in the public 
customer’s portfolio when establishing 
the value of the qualified stock portfolio 
available for hedging.
(2) Basis

The Exchange believes that the index 
hedge exemption pilot program 
provides greater depth and liquidity to 
the index option market and affords 
investors the opportunity to effectively 
hedge their stock portfolios without 
increasing the possibility of 
manipulation in the options or 
underlying stock market. The CBOE 
states that it has not experienced any 
significant problems with the operation 
of the pilot and will continue to monitor 
the effects of the index hedge exemption 
pilot program on the market to ensure 
that problems do not arise due to the 
increased position and exercise limits 
authorized by the exemption. 
Accordingly, the Exchange believes that 
the proposed rule change is consistent 
with Section 6(b) of the Act, in general, 
and with Section 6(b)(5), in particular, 
in that it is designed to prevent 
fraudulent and manipulative acts and 
practices and to protect investors and 
the public interest.
(B) Self-Regulatory Organization’s 
Statem ent on Burden on Competition

The CBOE does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition.
(C) Self-Regulatory Organization’s 
Statem ent on Comments on the 
Proposed Rule Change R eceived From  
M embers, Participants or Others

No written comments were either 
solicited or received with respect to the 
proposed rule change.
in. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The Exchange has requested that the 
proposed rule change be given 
accelerated effectiveness pursuant to 
section 19(b)(2) of the Act*

The Commission finds that the 
proposed rule change to extend the pilot 
is consistent with the requirements of 
the Act and the rules and regulation 
thereunder applicable to a national 
securities exchange, and, in particular, 
the requirements of Section 6(b)(5) 
thereunder.3 The Commission 
concludes, as it did when approving the 
commencement of the pilot, that the 
pilot program will allow more effective

»15 U.S.C. 78f(8)(5) (1982).
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hedging of stock portfolios and may 
increase the depth and liquidity of the 
stock index options market without 
significantly increasing concerns 
regarding manipulation of these 
products or disruptions of the stock 
market. The program allows institutions 
with long or short stock portfolios (or 
instrument convertible into such 
securities) to utilize the index hedge 
exemption, thereby making an 
alternative hedging technique more 
available to institutions and facilitating 
their use of index options to hedge their 
portfolios, rather than financially 
equivalent index futures products. In 
addition, the Commission notes that the 
CBOE will continue to monitor unusual 
customer activity and take steps to 
withdraw exemptions in the event of 
violations.®

Before the pilot program can be 
approved on a permanent basis the 
CBOE must provide the Commission 
with a report on the operation of die 
pilot. Specifically, the CBOE must 
provide the Commission with details on
(1) The frequency with which the 
exemptions have been used; (2) the 
types of investors using the exemptions;
(3) the size of the positions established 
pursuant to the pilot program; (4) what 
types of convertible securities are being 
used to hedge positions and how 
frequently convertible securities have 
been used to hedge; (5) whether the 
Exchange has received any complaints 
on the operation of the pilot program;
(6) whether the Exchange has taken any 
disciplinary action against, or 
commenced any investigations, 
examinations, or inquiries concerning, 
any of its members for any violation for 
any term or condition of the pilot 
program; (7) the market impact, if any, 
of the pilot program; and (8) how the 
Exchange has implemented surveillance 
procedures to ensure compliance with 
the terms and conditions of the pilot 
program.

Tne Commission finds good cause for 
approving the extension of the pilot 
prior to the thirtieth day after the date 
of publication of notice of filing thereof 
in the Federal Register in order to 
permit the pilot program to continue. In 
addition, the Commission notes that the 
CBOE has not experienced any 
significant problems with the operation 
of the pilot and that the Exchange will 
continue to monitor the effects of the 
index hedge exemption to ensure that 
no problems arise due to the increased 
position and exercise limits authorized

• The Commission also expects the CBOE to 
inform the Commission of the results of any 
surveillance investigations undertaken for apparent 
violations of the provisions of the hedge exemption 
rule.

by the exemption. Finally, because there 
have been no adverse comments 
concerning the pilot program since its 
implementation, the Commission 
believes good cause exists to approve 
the extension of the pilot program on an 
accelerated basis.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
ref»  to the file number in the caption 
above and should be submitted by 
October 12,1993.

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act/ that the 
proposed rule change (SB-CBOE-91- 
44) extending the index hedge 
exemption pilot program until 
November 17,1992, is approved.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-23058 Filed 9-20-93; 8:45 am] 
BILLING CODE 8010-01-M

[Release No. 34-32893; File No. S R -C B O E - 
93-12]

Self-Regulatory Organizations; Order 
Approving Proposed Rule Change by 
the Chicago Board Options Exchange, 
Inc., Relating to the Listing of 
Reduced-Value Options on the 
Standard & Poor’s 500 Stock Index

September 14,1993.
On February 18,1993, the Chicago 

Board Options Exchange, Inc. (“CBOE”

? 15 U.S.C. 76s(b)(2) (1982).

or “Exchange”) submitted to the 
Securities and Exchange Commission 
(“SEC” or “Commission”), pursuant to 
section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act”)/ and 
Rule 19b-4 thereunder/ a proposed rule 
change to allow the Exchange to list and j 
trade European-style 3 reduced-value j 
options equal to one-tenth of the value 
of the Standard & Poor’s (“S&P”) 500 
Stock Index (“SPX’V  ‘

Notice of the proposed rule change 
appeared in the Federal Register on 
March 18,1993.® No comments were 
received on the proposal,

The CBOE proposes to amend several 
Exchange rules to accommodate the 
listing and trading of reduced-value SPX 
options. Specifically, the CBOE 
proposes to amend Exchange Rule 24.9, 
“Terms of Index Option Contracts,” by 
adding Interpretation and Policy .09, 
which states that the current index 
value of the reduced-value SPX options 
will be one-tenth the value of the 
underlying index reported by the 
reporting authority.® The CBOE also 
proposes to amend Exchange Rule 24.9, 
Interpretation .01, to provide that the 
reduced-value SPX options shall have a 
strike price interval of no less than 
$2.50.

Except for the reduced value given to 
the index, all of the specifications and 
calculations for the reduced-value SPX 
options will be the same as those used 
for full-value SPX options. The reduced- 
value SPX options will trade 
independently of and in addition to full- 
size SPX options and will be subject to

115 U.S.C. 78s(b)(l) (1982).
a 17 CFR 240.19b-4 (1992).
* A European-style option may be exercised only 

during a specified period prior to the expiration of 
the option.

4 On June 15 ,1993 , the CBOE submitted a letter 
providing additional information about the 
proposed reduced-value SPX options. Among other 
things, the letter states that: (1) the reduced-value 
SPX options will trade in addition to full-value SPX 
options and will be aggregated with positions in 
full-value SPX options; (2) the current value of the 
SPX is calculated every fifteen seconds between the 
hours of 8:30 a.m. and 3:00 p.m. (Chicago time) and 
is disseminated continuously by the Options Price 
Reporting Authority ("OPRA") and, in turn, by 
numerous quotation vendors; (3) die CBOE will 
apply Exchange Rules 5.5, “Option Contracts Open 
for Trading,” and 24.9, “Terms of Index Option 
Contracts,” when adding and deleting strike prices 
for the reduced-value SPX options; and (4) the 
Exchange will use the surveillance procedures it 
presently employs in connection with full-value 
SPX options to monitor trading in the reduced- 
value SPX options. See Letter from Kenneth M. 
Rosenzweig, Schiff Hardin & Waite, to Yvonne 
Fraticelli, Staff Attorney, Options Branch, Division 
of Market Regulation (“Division”), Commission, 
dated June 14,1993  ("June 14 Letter").

8 See Securities Exchange Act Release No. 31993 
(March 12 ,1993), 58 FR 14682.

8 The reporting authority for the SPX is die S&P 
Corporation. See CBOE Rule 24.1, Interpretation 
and Policy .01.
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the same rules that presently govern the 
trading of Exchange index options, 
including sales practice rules, margin 
requirements, floor trading procedures 
and position and exercise limits. As 
provided in Exchange Rule 24.4(e), 
positions in the reduced-value SPX 
options will be aggregated with 
positions in full-value SPX options, and 
ten reduced-value SPX contracts will 
equal one full-value contract.?

The current index value of the SPX is 
calculated by the S&P Corporation every 
fifteen seconds between the hours of 
8:30 a.m. and 3:00 p.m. (Chicago time) 
and is disseminated continuously by 
OPRA and, in turn, by numerous 
quotation vendors. The current index 
value disseminated by OPRA and 
quotation vendors for the reduced-value 
SPX options will reflect the reduced 
value of the proposed options.® The 
settlement procedures for the reduced- 
value SPX options will be the same as 
those provided in Exchange Rule 24.9(4) 
for full-value SPX options.9

Consistent with Exchange Rule 24.9, 
“Terms of Option Contracts,” the CBOE 
proposes to list reduced-value SPX 
options expiring in the same quarterly 
cycle as full-value SPX options and to 
list expirations in the current and next 
two succeeding calendar months.™ The 
CBOE proposes to amend Exchange 
Rule 24.9, Interpretation and Policy .01 
to provide that the strike price interval 
for reduced-value SPX options will be 
no less than $2.50. In addition, the 
provisions of Interpretation and Policy 
.01 relating to the addition and deletion 
of strike prices will apply to the 
reduced-value SPX options.“  OPRA has

7 See June 14 Letter, supra note 4.
* See June 14 Letter, supra note 4.
9 Telephone conversation between Kenneth M. 

Rosenzweig, Schiff Hardin & Waite, and Yvonne 
Fraticelli, Staff Attorney, Options Brandi, Division, 
Commission, on August 11 ,1993 . CBOE Rule 
24.9(a)(4), “A.M.-Settled Index Options,” provides, 
in part, that the last day of trading for A.M-settled 
index options, inducting SPX options, shall be the 
business day preceding the last day of trading in the 
underlying securities prior to expiration. The 
current index value at expiration shall be 
determined on the last day of trading in the 
underlying securities prior to expiration by 
reference to the reported level of the index as 
derived from the first reported sale (opening) prices 
of the underlying securities on such day, except 
that the last reported sale price of such security 
shall be used in any case where that security does 
not open for trading on that day.

10 Thus, in January the CBOE would list reduced* 
value SPX options that expire in January, February, 
March, June, September and December. When the 
January option expires, the Exchange would list the 
February, March, April, June, September and 
December expirations. The listing cycle would be 
continued in this fashion throughout the year.

11 Interpretation and Policy .01 allows the 
Exchange to: (1) list four strike prices above and 
four strike prices below the current index price 
when a new serin  of index option contracts with

represented that the additional options 
series introduced as a result of the 
proposal should have no material 
impact on OPRA’s capacity, and the 
CBOE has represented that both the 
CBOE and OPRA have the necessary 
systems capacity to support the new 
series which would resuit from the 
proposed rule change.»

Tne CBOE has indicated that the 
Exchange will use the surveillance 
procedures which it uses for full-value 
SPX options to monitor trading in 
reduced-value SPX options.»

The Commission finds that the 
proposed rule change is consistent with 
the Act and the rules and regulations 
thereunder applicable to a national 
securities exchange, and, in particular, 
the requirements of section 6(b)(5)14 
because the proposal is designed to 
remove impediments to and perfect the 
mechanism of a free and open market. 
The CBOE has stated that the recent 
introduction of financial instruments 
which are linked to the SPX but have a 
smaller underlying value than the SPX 
has created a need for reduced-value 
hedging vehicle that can be used by 
market participants who trade the new 
SPX-linked instruments. The 
Commission believes that the reduced- 
value SPX options will benefit market 
participants who trade SPX-linked 
instruments by providing them with a 
hedging vehicle designed to meet their 
investment needs. In addition, the 
Commission believes that the reduced- 
value SPX options may benefit investors 
by providing them with a relatively low- 
cost means to hedge their portfolios.
The Commission believes that the lower 
cost of the reduced-value SPX options 
should allow investors to hedge their 
portfolios with a smaller outlay of 
capital and may facilitate investor 
participation in the market for SPX 
options, which should, in turn, help to 
maintain the depth and liquidity of the 
market for SPX options, thereby 
protecting investors and the public 
interest.»

a new expiration cycle is opened for trading; (2) add 
one or more additional strike prices when the value 
of the index underlying a class of index options 
reaches a strike price; and (3) list additional series 
of index option contracts up to six strike prices 
above and six strike prices below the current index 
price in unusual market conditions.

12 See Memorandum from Joseph P. Corrigan, 
Executive Director, OPRA, to Joseph Levin, CBOE, 
dated February 18 ,1993 , and letter form Charles J. 
Henry, President and Chief Operating Officer, 
CBOE, to Sharon Lawson, Assistant Director, 
Division of Market Regulation, Commission, dated 
February 16 ,1993 .

13 See June 14 Letter, supra note 4.
I* 15 U.S.C. 78f(b)(5) (1984).
18 Pursuant to section 6(b)(5) of the Act the 

Commission must predicate approval of any new 
securities product upon a finding that the

The Commission believes that trading 
in the reduced-value SPX options will 
not have an adverse market impact or be 
susceptible to manipulation. The 
Commission has determined previously 
that the SPX is a broad-based index *® 
and does not believe that dividing the 
SPX by ten changes this determination. 
The reduced-value SPX options will 
contain the same stocks with the same 
weightings as the SPX and will be 
calculated in the same manner as the 
SPX (with the exception of being one- 
tenth the value of the SPX). Moreover, 
the Commission believes that any 
potential manipulation concerns raised 
by the reduced-value SPX options are 
minimized by the fact that positions in 
the reduced-value SPX options and full- 
value SPX options will be aggregated for 
position and exercise limit purposes.*?
In addition, the Commission notes that 
the same Exchange surveillance 
procedures applied to full-value SPX 
options will be used for the reduced- 
value SPX options.»

Because the Exchange’s existing rules 
applicable to stock index options, 
including, among others, strike price 
interval, bid/ask differential, price 
continuity, sales practices rules, margin 
requirements, and position and exercise 
limits, will apply to the reduced-value 
SPX options, the Commission believes 
that the market for the reduced-value 
SPX options should be fair and orderly 
and does not raise any new customer 
protection concerns.

Finally , based on representations from 
the CBOE, the Commission believes that 
the CBOE and OPRA will have adequate 
systems processing capacity to 
accommodate the listing of the reduced- 
value SPX options.

It is  therefore ordered, pursuant to 
section 19(b)(2) of the A ct19 that the 
proposed, rule change SR-CBOE-93-12) 
is approved.

introduction of such product is in the public 
interest Such a finding would be difficult with 
respect to an option that served no hedging or other 
economic function because any benefit that might 
be derived by market participants likely would be 
outweighed by the potential for manipulation, 
diminished public confidence in the integrity of the 
markets, and other valid regulatory concerns.

88 See Securities Exchange Act Release No. 19907 
0une 24 ,1983), 48  FR 30814 (order approving File 
No. SR—CBOE—83—8).

ir In this regard, it is reasonable for the CBOE to 
count 10 reduced-value SPX option contracts as 
equivalent to one SPX contract for position and 
exercise limit purposes because the underlying 
value of one SPX contract is equal to the underlying 
value of 10 reduced-value SPX contracts.

18 See June 14 Letter, supra note 4.
« 1 5  U.S.C. 78s(b}(2) (1982).

J
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For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 20
Margaret R. McFarland,
Deputy Secretary.
[FR Doc. 93-23057 Filed 9-20-93; 8:45 ami 
BILLING CODE 8010-01-«

[Release No. 34-32885; File No. SR -M SE- 
93-15]

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by 
the Midwest Stock Exchange, Inc., To  
Amend Exchange Rules Regarding the 
Authority of the Exchange’s Floor 
Procedure Committee and die 
Composition and Authority of Its 

^Subcommittees

September 14,1993.
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”) 1 and Rule 19b-4 thereunder,2 
notice is hereby given that on June 3, 
1993, the Midwest Stock Exchange, Inc. 
(“MSE” or “Exchange”) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, II and m 
below, which Items haye been prepared 
by the self-regulatory organizations On 
August 2,1993, the Exchange submitted 
to the Commission Amendment No. 1 to 
the proposal.4 The Commission is 

■publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The MSE, pursuant to Rule 19b-4 of 
the Act, proposes to amend two 
Exchange Rules—Article IV, Rule 3 and 
Article XII, Rule 3—which address the

*°CFR 200.30-3(a)(12) (1992).
1 15 U.S.C. 78s(b)(l) (1988).
* 17 CFR 240.19b-« (1991).
3 As of July 8 ,1 9 9 3 , the MSE changed its name 

to the Chicago Stock Exchange, Inc. See Securities 
Exchange Act Release Nos. 32488 (June 18 ,1993), 
58 FR 34284 (June 24 ,1993) (File No. SR -M SE-93- 
13) (immediate effectiveness of proposed rule 
change relating to amendments to the MSE’s 
Certificate of Incorporation and Constitution to 
effect a name change) and 32489 (June 18 ,1993),
58 FR 34285 (June 24 ,1993) (File No. SR -M SE-93- 
18) (immediate effectiveness of proposed rule 
change relating to amendments to the MSE’s Rules 
to make conforming changes in accordance with its 
name change).

4 See letter from David T. Rusoff, Attorney, Foley 
& Lardner, to Cheryl Evans Dunfee, Attorney, 
Exchange Branch, Division of Market Regulation, 
Commission, dated July 29 ,1993 . Amendment No.
1 revised the proposed language in paragraph (d) of 
the list of Class A violations found in Interpretation 
and Policy .01 to Rule 3 of Article XII of the 
Exchange's Rules. The amendment eliminated the 
language “demeaning to tire status to the Exchange” 
and replaced it with “detrimental to the interest or 
welfare of the Exchange."

authority of the Exchange’s Floor 
Procedure Committee and the 
composition and authority of its 
subcommittees.

Specifically, the Exchange is 
proposing to: increase the amount of 
summary fines and exclusions from the 
trading floor which the Floor Procedure 
Committee^ its appropriately 
designated subcommittee,0 or their 
members can impose upon the 
membership for decorum and other 
improper conduct violations; permit 
Floor Procedure .Committee 
subcommittees to be made up of 
Exchange members who are not 
members of the full Floor Procedure 
Committee, provided that each 
subcommittee’s chairman be a member 
of the full Floor Procedure Committee; 
and, establish two classes of decorum 
violations for which appropriate 
sanctions can be imposed. The rule 
change also sets out the appropriate 
levels of review for action taken against 
the membership under the proposed 
changes.
II. Self-Regulatory Organization’s 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
Sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements.
A . Self-Regulatory Organization’s 
Statem ent o f the Purpose of, and  
Statutory Basis for, the Proposed Rule 
Change

(a) The purpose of the proposed rule 
change is to increase the deterrent effect 
that potential fines and exclusions from 
the trading floor have on the 
membership for violations of the 
Exchange’s decorum rules as well as for 
other improper conduct. The Exchange

8 The MSE’s Floor Procedure Committee is 
comprised of not less than seven members (at least 
three of whom shall be active on the floor of the 
Exchange as specialists, odd-lot dealers or floor 
brokers) in addition to the ex-officio members. See 
MSE Article IV, Rule 3.

8 The Exchange proposes to amend Article IV, 
Role 3 to specify that a subcommittee of the Floor 
Procedure Committee shall be composed of not less 
than three members of the Exchange appointed by 
the Chairman of the Committee. The Chairman of 
each subcommittee shall be a member of the full 
Floor Procedure Committee.

believes that the Floor Procedure 
Committee, on its own initiative or 
through its appropriate subcommittee, 
must be able to take fair but meaningful 
remedial action ior conduct which is 
disruptive, threatening to individual 
safety or Exchange facilities, or 
otherwise demeaning to the Exchange. 
The current level of fines and 
exclusions from the trading floor do not 
carry a forceful deterrent effect nor do 
they adequately address an offending 
member’s behavior commensurate with 
the type of misconduct involved.

Currently, the Floor Procedure 
Committee has authority to impose, as 
a maximum, a $500 fine and a two day 
exclusion from Exchange premises for 
improper conduct. Moreover, these 
maximum sanctions can only be 
imposed by the full Floor Procedure 
Committee; individual Floor Procedure 
Committee members are limited to 
imposing a summary $100 fine. 
Additionally, current Exchange rules do 
not provide for the ability to summarily 
exclude a member from file Exchange 
premises for any period of time other 
than by action of the full Floor 
Procedure Committee. As such, it is 
virtually intpossible to take immediate 
summary action against a member when 
the threat to individual safety and 
Exchange facilities is greatest.

Therefore, the Exchange proposes to 
increase the amount of summary fines 
which may be imposed on the 
membership from $500 to $2,500, and to 
increase the time of exclusion from the 
Exchange premises from two to five frill 
business days. Furthermore, the 
Exchange proposes to allow any 
member of the Floor Procedure 
Committee or a member of its 
appropriately designated subcommittee, 
with the concurrence of two other floor 
officials (members of the full Floor 
Procedure Committee and floor 
governors are floor officials), to fine 
members up to $2,500 and to exclude 
the offending member from the 
Exchange premises for the remainder of 
the trading day for certain more 
egregious, decorum violations (Class A 
violations).* Only the full Floor 
Procedure Committee, or the

'T h e  Exchange proposes to designate the 
following as Class A violations:

a. Fighting on Exchange premises.
b. Profanity, vulgarity, or any threatening or 

intimidating speech or conduct directed at anybody 
while on Exchange premises.

c. Smoking in an undesignated area on the 
trading floor at any time (Second offense or 
thereafter).

d. Any conduct which is detrimental to the 
interest or welfare of tire Exchange, or which 
endangers the personal safety of others on the 
Exchange premises or the operation of the machines 
and property of the Exchange.
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appropriate subcommittee as a whole, 
may impose a sanction which excludes 
a member for up to five full business 
days,

m order to accomplish the above 
stated changes in their entirety, it is 
necessary to permit Floor Procedure 
Committee subcommittees to be 
composed of Exchange members who 
are not members of the fall Floor 
Procedure Committee. However, the 
Chairman of each subcommittee shall be 
a member of the fall Floor Procedure 
Committee, This change is sought in 
older to permit the Floor Procedure 
Committee to function more effectively 
and efficiently as a policymaking group 
with fewer members than it has 
historically had. The Floor Procedure 
Committee believes that it can carry out 
its policymaking goal and oversee its 
other responsibilities without having 
various subcommittee members 
involved in all aspects of Floor 
Procedure Committee work.

Under this proposed rule change, for 
example, members who are fighting on 
Exchange premises, a Class A violation,, 
may be fined up to $2,500 and 
immediately excluded for up to die 
remainder of the trading day by three 
appropriate individuals without having 
to convene the entire Floor Procedure 
Committee to take such action. The 
Exchange does not believe that any one 
individual should unilaterally be 
empowered to impose fines in excess of 
$100 or to exclude a member from the 
premise». The Exchange believes that 
the concurrence of three appropriate 
individuals will ensure against arbitrary 
and capricious sanctions.

The Exchange is also setting out as an 
interpretation and policy under Article 
XII, Rule 3, conduct which is defined as 
Class A a and Class B 9 decorum 
violations. Far conduct defined as a 
Class B violation, the Exchange will 
continue to permit a maximum $100 
fine, which may be imposed by any 
member of the Floor Procedure 
Committee or its appropriately 
designated subcommittee. For Class A 
violations, the Exchange seeks to permit 
a maximum $2,500 fine and exclusion 
from the Exchange premises for up to 
the remainder of the trading day, which

* See supra note 7 for the Exchange's proposed 
Class A violations.

■The Exchange proposes to designate the 
following as Class B violations:

a. All violations of the Exchange’s Dress Code.
b. Unwarranted excessive speed in moving about 

the trading floor.
c. Cabinet areas and counter tops cluttered with 

c°ats or other extraneous materials.
d. Posters or pictures which are taped on

cabinets.
a. Smoking in on undesignated area on the 

trading floor at any time (First offense).

may be imposed by any member of the 
Floor Procedure Committee or a member 
of its appropriately designated 
subcommittee—with the concurrence of 
two other floor officials.

Finally, the proposed rule change will 
permit a member to appeal all actions 
taken pursuant to Article XII, Rule 3 (i.e. 
decorum and other improper conduct 
violations), other than a summary 
exclusion for a Class A decorum 
violation, to the full Floor Procedure 
Committee. If the Floor Procedure 
Committee imposes, or upholds on 
appeal, a sanction consisting of only a 
fine not in excess of $100 then the 
determination of the Floor Procedure 
Committee will be final. Otherwise die 
determination of the Floor Procedure 
Committee will be appealable to the 
Executive Committee. Both the Floor 
Procedure Committee and the Executive 
Committee shall be able to affirm, 
reverse or modify a lower 
determination; however, in no event 
shall either body be able to increase a 
sanction above a $2,500 fine and a five 
day exclusion from the Exchange 
premises.

Actions taken by a Floor Procedure 
Committee subcommittee pursuant to 
any other Exchange rule will be 
appealable only to the fall Floor 
Procedure Committee whose 
determinations shall be final. All 
actions appealed shall be stayed until a 
final determination is made.

fa) The proposed rule change is 
consistent with the purposes and 
requirements of section 6(b)(6) of the 
Act in that it provides for appropriate 
discipline for violations of Exchange 
rules by fine or other fitting sanction,
B. Self-Regulatory O rganization’s  
Statem ent on B urden on Competition

The Exchange believes that no burden 
will be placed on competition as a result 
of the proposed rule change.

C. Self-Regulatory Organization’s 
Statem ent on Com m ents on the 
Proposed R ule Change R eceived From  
M em bers, Participants or Others

No comments were received.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the date of 
publication of this notice fa the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will:

(A) By order approve the proposed 
rule change, or

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW„ 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the MSE. All submissions 
should refer to File No. SR-SE-93-15 
and should be submitted by October 12, 
1993.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-23053 Filed 9-20-93; 8:45 am] 
BILLING CODE 80KMH-M

[Release No. 34-32901; File No, SR -N YSE-
92-23]

Self-Regulatory Organizations; Notice 
of Filing and Order Granting 
Accelerated Approval of Proposed 
Rule Change by the New York Stock 
Exchange, Inc., Relating to an 
Extension of the Pilot Programs for 
Position Limit Exemptions for Hedged 
Equity Option and Index Option 
Positions

September 14,1993.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78sfo)(l), notice is 
hereby given that on September 18, 
1992, the New York Stock Exchange, 
Inc. (“NYSE” or “Exchange”) filed with 
the Securities and Exchange 
Commission (“SEC" or “Commission”) 
the proposed rule change as described 
in Items I and II below, which Items
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have been prepared by the self- 
regulatory organization.^ The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The NYSE proposes to amend 
Exchange Rule 704 (Position Limits) to 
extend through November 17,1993, its 
pilot programs for hedge exemptions 
from (i) the stock option position limits 
(Exchange Rule 704(b)(ii)); and (ii) the 
broad-based index option position 
limits (Exchange Rule 7 0 4 ( c ) ( i i ) ) . 2  The 
pilot program for equity option 
positions provides an automatic 
exemption from equity option position 
limits for accounts, that have established 
one of the following commonly used 
hedged positions: (1) long stock and 
short calls; (2) long stock and long puts;
(3) short stock and long calls; and (4) 
short stock and short puts. The NYSE 
proposes to expand the equity option 
position limit hedge exemption to 
include “securities readily converted 
into or economically equivalent to that 
number of shares of such stock” as the 
basis for the exemption.3

The stock index option hedge position 
limit exemption enables public 
customers of a member organization to 
hedge qualified stock portfolios with 
NYSE-traded broad-based stock index 
option contracts up to a maximum of
125,000 contracts, without regard to the 
normal position limits, provided that 
the customer has a previously 
established NYSE-approved stock 
portfolio that (a) is comprised of 
common stocks, or securities readily 
convertible into or economically

* On June 11 ,1993 , the NYSE amended its 
proposal to extend the pilot programs through 
November 17 ,1993 , and to expand the pilot 
program for equity option position limits to include 
as the basis for the exemption securities readily 
converted into or economically equivalent to that 
number of shares of the stock. See File No. SR- 
N YSE-92-23, Amendment No. 1.

* Position limits impose a ceiling on the aggregate 
number of options contracts on the same side of the 
market that can be held or written by an investor
or group of investors acting in concert. The 
Commission approved the NYSE’s hedge position 
limit pilot programs for stock and index option 
positions on March 8 ,1 9 9 0 . See Securities 
Exchange Act Release No. 27786 (March 8 ,1990),
55 FR 9523 ("Pilot Approval Order”). On July 12, 
1991, the Commission approved a six-month 
extension of the pilot programs and expanded the 
scope of the index option hedge pilot to include 
short positions in the underlying hedge portfolio 
and to allow the underlying hedged portfolio to 
include securities that are readily convertible into 
common stock. See Securities Exchange Act Release 
No. 29436 (July 12 ,1991), 56 FR 33317 ("Pilot 
Extension Order”). Both pilot programs expired on 
January 12 ,1992 .

a See Amendment No. 1, supra note 1.

equivalent to a portfolio of common 
stocks, that are distributed across at 
least four industry groups; (b) is 
comprised of at least 20 stocks (or their 
equivalents), none of which account for 
more than 15% of the value of the 
portfolio; and (c) is carried in an 
account with a member organization.

The text of the proposal is available 
at the Office of the Secretary, NYSE, and 
at the Commission.
II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements.
(A ) Self-Regulatory Organization’s 
Statem ent o f the P urpose of, and  
Statutory Basis fo r, the Proposed Rule 
Change

(a) Purpose
On March 14,1990, the Commission 

approved, on a pilot basis, amendments 
to Exchange Rule 704 providing for (1) 
an exemption from equity option 
position limits for certain equity options 
positions that are fully hedged and (2) 
an exemption from the broad-based 
index option position l im its  for certain 
hedged position in broad-based index 
options.« On July 12,1991, the _ 
Commission approved an extension of 
the pilot programs and an expansion of 
the scope of the index option hedge 
exemption pilot to include short 
positions in the underlying hedged 
portfolio and to allow die underlying 
hedged portfolio to include securities 
that are readily convertible into 
common stock.9

The pilot program for equity option 
positions provides for an automatic 
exemption from equity option position 
limits for accounts that have established 
one of the four most commonly used 
hedged positions on a limited one-for- 
one basis (i.e., 100 shares of stock for 
one option contract or, in the case of an 
adjusted contract, the number of shares 
represented by the adjusted contract).®

4 See Pilot Approval Order, supra note 2.
> See Pilot Extension Order, supra note 2. 
s Exchange Rule 704(b) sets forth position limits 

on the number of stock options on the same side

The exempted hedge positions are: (1) 
Long stock and short calls; (2) long stpck 
and long puts; (3) short stock and long 
calls; and (4) short stock and short puts. 
The maximum total position (hedged 
and unhedged) that may be established 
pursuant to the pilot program may not 
exceed twice the normal position limit.

The stock index option hedge position 
limit exemption enables public 
customers of a member organization, 
who have obtained NYSE approval, to 
hedge qualified stock portfolios with up 
to a maximum of 125,000 NYSE-traded 
broad-based stock index option 
contracts, without regard to the normal 
position limits.^ hi order to use die 
stock index option hedge exemption, a 
public customer of a member 
organization must have a previously 
established NYSE-approved stock 
portfolio that (a) is comprised of 
common stocks, or securities readily 
convertible into or economically 
equivalent to a portfolio of common 
stocks, that are distributed across at 

•least four industry groups, (b) is 
comprised of a least 20 stocks (or there 
equivalents), none of which account for 
more than 15% of the value of the 
portfolio, and (c) is carried in an 
account with a member organization, 
thus ensuring that the NYSE has the 
ability to conduct adequate surveltiance 
of the hedged position.®

Under both position limit exemption 
pilot programs, exercise limits still 
correspond to position limits, such that 
investors are allowed to exercise, during 
any five consecutive business days, the 
number of option contracts set forth as 
the position limit, as well as those 
contracts purchased pursuant to the 
position limit exemption.®

Both pilot programs expired on 
January 12,1992. Accordingly, the 
Exchange proposes to extend both pilots j 
programs through November 17,1993, 
and to expand the equity option hedge 
exemption to include “securities readily j 
converted into or economically 
equivalent to that number of shares of

of the market that an Investor may control. For 
equity options, the position limits are 3 ,0 0 0 ,5,500 
or 8,000 contracts on the same side of the market, 
depending upon the trading volume and n u m b er of 
outstanding shares of the underlying stock.

7 For broad-based stock index options, the 
position limits are 45,000 contracts on the same 
side of the market, with no more than 25,000 in the 
option serfe8 having the nearest expiration date.

•In addition, options established pursuant to the 
hedge exemption cannot be used for index 
arbitrage.

•Exercise limits prohibit the exercise by an 
investor or group of investors acting in concert of 
more than the number of options contracts specified 
in the position limit rule within five consecutive 
business days. See NYSE Rule 705.
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such stock" as the basis for the
exemption.™

The NYSE states that the Exchange’s 
Market Surveillance Department has 
been monitoring the use of the 
exemptions to detect any abuses or 
violations of the programs or any 
attempt at manipulation. Since their 
inception; only two public customers 
have utilized the exemption. In one of 
those two instances, the customer 
requested the exemption in respect of a 
multiple-traded option and the request 
came not to the NYSE but to another 
options exchange.

Throughout tne duration of the pilot 
program, the Exchange represents that it 
will review each exemption application 
to determine a position's eligibility foT 
the exemption and to track the positions 
and dollar values of the portfolios. The 
Exchange also will monitor on a daily 
basis (1) the use of the exemptions to 
determine if die positions are being 
maintained in accordance with a l  
conditions and requirements and (2) the 
effect of the exemptions on the market.
(b) Basis

The NYSE believes that the basis for 
the proposed rule change is the 
requirement under Section 6(b)(5) of the 
Act that an exchange have rules that are 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest.
(B) Self-Regulatory O rganization's 
Statement an B urden on Competition

The NYSE believes that the proposed 
rule change does not impose any burden 
on competition that is not necessary or 
appropriate in  furtherance of the 
purposes of the A ct
(C) Self-Regulatory Organization ’s 
Statement on Com m ents on the 
Proposed R ule C hange R eceived From  
Members, Participants or Others

The Exchange has not solicited, and 
does not intend to solicit, comments on 
this proposed rule change. The 
Exchange has not received any 
unsolicited written comments from 
members or other interested parties.
HI. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The NYSE has requested that the 
proposed rule change be given 
accelerated effectiveness pursuant to 
Section 19(b)(2) of the Act in order to

10 See Amendment No. 1, supra note 1.

assure uniformity in the rules of the ' 
options exchanges and to remove a 
competitive disparity among the rules of 
the options exchanges. The Exchange 
believes that accelerated approval of the 
pilot programs will enable the pilot 
programs to continue without 
unnecessary delay and will help the 
Exchange to maintain the quality and , 
efficiency of its markets. With respect to 
the expansion of the equity option 
hedge exemption pilot to include 
securities readily converted into or 
economically equivalent to that number 
of shares of stock, the NYSE notes that 
the American Stock Exchange, Inc. 
(“Amex") and the Chicago Board 
Options Exchange, hue. ("CBOE”) have 
similar pilot programs.

The Commission folds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder.™ The 
Commission concludes, as it did when 
approving the commencement of the 
NYSE’s pilot programs and similar 
programs by the other options 
exchanges,12 that the NYSE’s pilot 
programs will benefit investors by 
providing alternative hedging 
techniques, by allowing more effective 
hedging of stock portfolios, and by 
helping to increase the depth and 
liquidity of the equity options and stock 
index options markets without 
significantly increasing concerns 
regarding intermarket manipulations or 
disruptions of either the options 
markets or the underlying stock market. 
The Commission continues to believe, 
that the NYSE’s pilot programs, which 
are designed to permit investors to 
utilize additional equity and index 
options in conjunction with their stock 
portfolios, balance the benefits to be 
derived from increased position and 
exercise limits against the potential for 
increased market disruption and 
manipulation resulting from extremely 
large options positions.

15 U.S.C. 78ffb)(5) (1982). 
i* The Commission has approved similar equity 

options hedge position limit exemption pilot 
programs by the Amex, the CBOE, and the 
Philadelphia Stock Exchange, Inc. ("PHLX”). See 
Securities Exchange A ct Release Nos. 25738 (May 
24 ,1988), 53 FR 29201 and 25811 (June 20 ,1988). 
53 FR 23821. The Commission also has approved 
similar broad-based stock index options hedge 
position limit exemption pilot programs by die 
Amex, CBOE, and PHLX. See Securities Exchange 
Act Release No. 25738 (May 24 ,1988), 53 FR 20201 
(order appro vingFile Nos. SR -A m ex-87-13, SR— 
CBOE-87—27, and SR-PH LX-87-32).

The Commission behaves, as it has 
found in the past,13 that the proposal to 
expand the equity hedge exemption to 
include securities readily converted into 
or economically equivalent to the 
number of shares of stock is consistent 
with the Act because it will allow 
investors to use instruments that are 
economically equivalent to stocks more 
efficiently and effectively for purposes 
of hedging their equity options 
positions.14 Specifically, because the 
value of a convertible security likely 
will fluctuate in tandem with the value 
of the security that it is convertible into, 
the Commission believes investors with 
positions in convertible securities 
should be able to hedge their positions 
with equity options to the same extent 
that investors with long or short 
positions in the underlying security can. 
Because the pilot program requires the 
positions in the convertible securities 
and the corresponding options to be 
fully hedged, the Commission believes 
that the expansion of the equity option 
hedge exemption will not significantly 
increase concerns regarding intermarket 
manipulations or disruptions of either 
the options markets or the underlying 
stock market.

The Commission believes that the 
Exchange’s pilots may increase the 
depth and liquidity of the options 
markets by permitting investors to 
hedge greater amounts of stock than 
would otherwise be the case without the 
hedge exemptions. At the same time, the 
Commission notes that the higher 
position limits available by virtùe of the 
NYSE’s pilot programs have not resulted 
in disruptions of the underlying stock 
market due to their restrictions and to 
the NYSE’s surveillance program. In this 
regard, the Commission notes that the 
NYSE will continue to monitor the use 
of the exemptions to determine 
compliance with the requirements of the 
exemptions and the exemptions’ effects 
on the markets.

The Commission notes that before the 
pilot programs can be approved on a

w See Securities Exchange Act Release No. 32174 
(April 20 ,1993), 53 mi 25687 (order approving File 
No. SR -PH LX-92-22).

14 The Commission expects the Exchange to 
determine on a  case-by-case basis whether an 
instrument that is being used as the basis for the 
underlying hedged position is readily and 
immediately convertible into the security 
underlying the corresponding option position. In 
this regard, the Commission specifically finds that 
an instrument which will become convertible into 
a securityat a future date, butwhich is not 
presently convertible, is not a “convertible” 
security for purposes of the equity hedge exemption 
pilot program until the date it becomes convertible. 
Of course, if die convertible security used to hedge 
an option position was called for redemption by die 
issuer, the security would have to be converted into 
the underlying security immediately or the 
corresponding option position reduced accordingly.
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permanent basis the NYSE must provide 
the Commission with a report on the 
operation of the pilots. Specifically, the 
NYSE must provide the Commission 
with details on (1) the frequency with 
which the exemptions have been used;
(2) the types of investors using the 
exemptions; (3) the size of the positions 
established pursuant to the pilot 
programs; (4) what types of convertible 
securities are being used to hedge 
positions and how frequently 
convertible securities have been used to 
hedge; (5) whether the Exchange has 
received any complaints on the 
operation of the pilot programs; (6) 
whether the Exchange has taken any > 
disciplinary action against, or 
commenced any investigations, 
examinations, or inquiries concerning, 
any of its members for any violation of 
any term or condition of the pilot 
programs; (7) the market impact, if any, 
of the pilot programs; and (8)'how the 
Exchange has implemented surveillance 
procedures to ensure compliance with 
the terms and conditions of the pilot 
programs, including, among others, the 
requirement that any hedged option 
position be liquidated before any 
corresponding stock position.

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of notice of filing thereof 
in the Federal Register in order to allow 
the NYSE’s pilot programs to continue. 
Because there have been no adverse 
comments concerning the NYSE’s pilot 
programs, or similar programs in effect 
at the other options exchanges,18 and 
because of the importance of 
maintaining the quality and efficiency 
of the NYSE’s options markets and the 
uniformity of rules among the options 
exchanges, the Commission believes 
good cause exists to approve the 
extension of the NYSE’s pilot programs 
on an accelerated basis. In addition, the 
Commission finds good cause for 
approving Amendment No. 1 to the 
proposed rule change on an accelerated 
basis because the proposal to expand 
the equity option hedge exemption pilot 
program to include securities readily 
converted into or economically 
equivalent to that number of shares of 
stock is similar to other proposals 
approved previously by the Commission 
and does not raise new regulatory 
issues.1«

18 See note 9, supra.
i8 See Securities Exchange Act Release Nos.

32174 (April 20 ,1993), 58 FR 25687 (order 
approving file No. SR-PHLX-92-22 , expanding the 
PHLX’s equity option hedge exemption program to 
include stock options hedged by 100 shares of stock 
or securities convertible into stock); 27326 (October 
2 ,1989), 54 FR 42121 (order approving File No. SR-

IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC. Copies, of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number in the caption 
above and should be submitted by 
October 12,1993.

It is  therefore ordered, pursuant to 
section 19(b)(2) of the Act,17 that the 
proposed rule change (File No. SR- 
NYSE-92-93), is approved and, 
accordingly, the position limit 
exemption pilot programs for hedged 
equity and broad-based stock index 
options positions are extended until 
November 17,1993.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.1*
Margaret H. McFarland,
Deputy Secretary.
(FR Doc. 93-23052 Filed 9-20-93; 8:45 am] 
BIUJNQ CODE 8010-01-41

Amex—89-20 , extending and expanding the Amex’s 
index hedge exemption pilot program to include 
convertible instruments in the "equivalent” 
positions that may be eligible to serve as the basis 
for the underlying exemption) and 27322 
(September 29 ,1989), 54 FR 41889 (order approving 
File No. SR-CBO E-89-08, extending and 
expanding the CBOE’s index hedge exemption 
program to include in qualified stock portfolios 
securities readily convertible into stock and, for 
convertible bonds, those that are economically 
convertible into common stock).

1715 U.S.C. 78s(b)(2) (1982).
*•17 CFR 200.30-3(a)(12) (1993).

[RahHNM No. 34-32908; Rio No. SR-PSE- 
91-38]

Self-Regulatory Organizations; Pacific 
Stock Exchange, Inc.; Order Approving 
Proposed Rule Change Relating to 
Market Maker Eligibility Standards for 
Participation In the Automatic 
Execution Feature of the Pacific 
Options Exchange Trading Program

September 15,1993.
On December 12,1991, the Pacific 

Stock Exchange, Inc. (“PSE” or 
’’Exchange”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 ("Act”) 1 and Rule 19b-4 
thereunder,2 filed with the Securities 
and Exchange Commission (”SEC” or 
’’Commission”) a proposed rule change 
to amend the market maker eligibility 
standards for participation in the 
Automatic Execution feature (“Auto- 
Ex”) of tne Pacific Options Exchange 
Trading System (“POETS”).8

The proposed rule change was 
noticed for comment in Securities 
Exchange Act Release No. 30160 
(January 7,1992), 57 FR 1780. No 
comments were received on the 
proposedrule change.

Tne PSE proposes to amend its market 
maker eligibility standards for 
participation in the Auto-Ex feature of 
POETS in the following ways. First, the 
PSE proposes to restrict a market 
maker’s eligibility for Auto-Ex to only 
one trading post, which trading post 
must be within the market maker’s 
primary appointment zone. Second, the 
PSE proposes to require participants 
who sign onto Auto-Ex to remain on the 
system for the duration of the trading 
day. The proposal provides that 
exemptions from this mandatory log-on 
requirement shall only be granted in the 
presence of mitigating circumstances 
{e g., emergency) to be determined on a 
case-by-case basis by two Floor t
Officials. Third, the PSE proposes to 
require a market maker who logs onto 
the system during an expiration week to 
remain on the system for the entire

115 U.S.C. 788(b)(1) (1982).
• 17 CFR 240.19b-4 (1992).
* On July 30 ,1993 , the Commission granted 

permanent approval of POETS. See Securities 
Exchange Act Release No. 32703 (July 30,1993) 
(order approving File No. SR-PSE-92-37). POETS 
is a completely automated trading system 
comprised of an automatic execution system, an 
options order routing system, an on-line limit order 
book system, and an automatic market quote update 
system. Auto-Ex is the system’s automatic 
execution feature. In Auto-Ex, an incoming eligible 
market or marketable limit order is priced and 
executed automatically at the displayed market bid 
or offer. A participating market maker is designated 
as contra-side to an Auto-Ex order. Participating 
market makers are assigned by Auto-Ex on a 
rotating basis, with the first market maker selected 
at random from the list of signed-on market makers
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week. Finally, the proposal provides 
that Auto-Ex participants will be held 
liable for all trades executed against 
them through the system while they are 
absent from the post or trading floor.

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and, in particular, the 
requirements of Section 6(b)(5) of the 
Act.4 Specifically, the Commission finds 
that each of the proposed modifications 
to the market maker eligibility 
requirements for participation in the 
Auto-Ex feature of POETS is designed to 
improve the integrity and operation of 
the POETS system, thereby contributing 
to the maintenance of fair and orderly 
markets and the protection of investors. 
The Commission believes that the 
proposal should help to ensure adequate 
market maker participation in Auto-Ex, 
which should, in turn, contribute to the 
effective and efficient execution of 
public investor orders at the best 
available price.

Specifically, the Commission believes 
that by allowing a market maker to 
participate in Auto-Ex at only one 
trading post in his primary appointment 
zone, die Exchange will help to ensure 
that the market makers who are trading 
an options class in person are also the 
market makers receiving order flow in 
that options class over die POETS 
system. As a result, and in conjunction 
with the PSE Rule 6.35 requirement that 
75% of a market maker’s trading activity 
occur in the class of option contracts to 
which his primary appointment zone 
extends, the Commission believes 
market makers may have a greater 
incentive to quote tighter markets 
because they will be assured of 

! receiving order flow through the Auto- 
Ex feature of POETS at these quotes, 

i without market makers not present in 
| the trading crowd also receiving a 
substantial portion of that order flow.

Second, the Commission believes it is 
reasonable for the Exchange to require 
that a market maker remain on the 
system for the remainder of the trading 
day once he has logged onto the system. 
In this regard, the Commission believes 

l the mandatory log-on requirement will 
help to ensure continuity in 
participation in the Auto-Ex feature of 
POETS. Without such a provision, 
market makers could simply withdraw 
from participating in Auto-Ex whenever 
they desired, including during volatile 
market conditions, thereby potentially 
leopardizing the continued operation of 
the system.

415 U.S.C. 78f(b){5) (1982).

Third, for similar reasons, the 
Commission believes it is appropriate 
for the Exchange to attempt to ensure 
substantial participation in the Auto-Ex 
system during expiration weeks by 
requiring market makers who log onto 
the system during an expiration week to 
remain on the system for the entire 
week.

Finally, the Commission believes it is 
appropriate for the Exchange to provide 
that Auto-Ex participants shall be liable 
for all trades executed against them 
through the system during their absence  ̂
from the post or trading floor. The 
Commission believes that the 
imposition of such liability will help the 
Exchange to ensure that market makers 
are meeting their affirmative obligations 
to the operation of the. Auto-Ex system. 
In sum, the Commission believes the 
proposed modifications to the POETS 
system represent a reasonable effort by 
the Exchange to strengthen the integrity 
of its automated system and, thereby, 
benefit public customers.

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,* that the 
proposed rule change (SR-PSE-91-38) 
hereby is approved.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.®
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-23051 Filed 9-20-93; 8:45 am] 
BH.UNG CODE 8010-01-M

[Release No. 34-32900; File No. S R -P S E- 
92-38]

Self-Regulatory Organizations; Pacific 
Stock Exchange, Inc.; Order Granting 
Partial Approval of Proposed Rule 
Change Relating to the Hedge 
Exemption From Position and Exercise 
Limits for Equity Options.

September 14,1993.

I. Introduction
On November 1,1992, the Pacific 

Stock Exchange, Inc. (“PSE” or 
“Exchange”), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 (“Act”)1 and Rule 19b-4 
thereunder,* filed with the Securities 
and Exchange Commission (“SEC” or 
“Commission”) a proposal to extend the 
Exchange’s pilot program exempting 
certain hedged positions from position 
limits for equity options (“Hedge Pilot

815 U.S.C. 788(b)(2) (1982).
8 17 CFR 200.30-3(a)(12) (1992). 
*15 U.S.C. 788(b)(1) (1988).
* 17 CFR 240.19b-4 (1989).

Program”),* to increase the position and 
exercise limits for equity and index 
options, to expand the Hedge Pilot 
Program to allow convertible securities 
to be used for purposes of the hedge 
exemption from equity option position 
limits, and to make certain other 
editorial and clarifying changes to the 
relevant rules.

The proposed rule change, as 
amended,4 was published for notice in 
the Federal Register on May 21,1993.* 
No comments were received on the 
proposed rule change.*
II. Description of the Proposal

The Exchange proposes to amend PSE 
Rule 6.8, Commentary .07 by (i) adding 
“securities convertible into such stock” 
to the securities eligible to serve as the 
underlying basis for the hedge 
exemption from position limits; and (ii) 
clarifying that Commentary .07 is 
applicable to exercise limits as well as 
position limits. The Exchange believes 
that such convertible securities are an 
appropriate hedge against equity 
options because they have the same 
economic interest. That is, the price of

3 On June 20 ,1988 , the SEC approved the Hedge 
Pilot Program for a two year period. See Securities 
Exchange Act Release No. 25811 (June 20,1988), 53 
FR 23821 (“Securities Exchange Act Release No. 
25811”).

* On December 4 ,1 992 , the Exchange filed 
Amendment No. 1 to the proposed rule change to 
increase position and exercise limits for (i) equity 
options to 5 ,000,10,000, and 15,000 contracts; and 
(ii) index options to 8,000,12 ,000, and 16,000 
contracts. See Letter from Michael Pierson, Senior 
Attorney, Market Regulation, PSE, to Thomas Gira, 
Branch Chief, Division of Market Regulation, 
Commission, dated December 4 ,1992 . On January
14.1993, the Exchange filed Amendment No. 2 to 
the proposed rule change to increase position and 
exercise limits for (i) equity options to 4,500, 7,500, 
and 10,500 contracts; (ii) index options to 5,500, 
7,500, and 10,500 contracts; and (iii) broad-based 
index options to 19,500 contracts. See Letter from 
Michael Pierson, Senior Attorney, Market 
Regulation, PSE, to Sharon Lawson, Assistant 
Director, Division of Market Regulation, 
Commission, dated January 13 ,1993 . On September
9 .1 993 , the Exchange filed Amendment No. 3 to 
the proposed rule change (i) clarifying the ,  
definition of "convertible security,” and (ii) 
proposing to add a provision to its rules to allow 
a hedge exemption from position and exercise 
limits for options on broad-based indices, See Letter 
from Michael Pierson, Senior Attorney, Market 
Regulation, PSE, to Richard Zack, Branch Chief, 
Division of Market Regulation, Commission, dated 
September 9 ,1993 .

8 See Securities Exchange Act Release No. 32310 
(May 14,1993), 58 FR 29675.

8 This order (i) extends the Hedge Pilot Program 
for both equity and broad-based indexes until 
November 17 ,1993 ; (ii).approves the expansion of 
the Hedge Pilot Program to allow convertible 
securities to serve as the basis for the hedge 
exemption from position and exercise limits 
applicable to equity options; (iii) approves the 
proposed amendment clarifying that Commentary 
.07 to PSE Rule 6.8 also applies to exercise limits; 
and (iv) approves the hedge exemption from 
position and exercise limits for options on broad- 
based indexes.
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the convertible security moves with the 
stock and such security represents die 
right to receive the same security as that 
underlying the options.

The Exchange also proposes to add 
Commentary .02 to PSE Rule 7.6 
allowing a customer hedge exemption 
from position and exercise limits for 
options on broad-based indices.? The 
procedures and criteria applicable to the 
customer hedge exemption will be the 
same as those set forth in Commentary 
.01 to the Chicago Board Options 
Exchange; Inc. (“CBOE”) Rule 24.4.*
III. Discussion

As discussed below, the Commission 
believes that the PSE proposal is 
consistent with section 6 of the Act, in 
general, and section 6(b)(5) in 
particular, in that it should help remove 
impediments to and perfect the 
mechanism of a free and open market, 
and promote just and equitable 
principles of trade. Specifically, with 
respect to the portion of the proposed 
rule change expanding the Hedge Pilot 
Program to allow convertible securities 
to be used for purposes of tile hedge 
exemption from equity option position 
limits, the Commission believes such 
expansion is consistent with the Act 
because it will allow investors to use 
instruments that are, economically 
equivalent to stocks more efficiently and 
effectively for purposes of hedging their 
equity options positions.9 Because the 
value of a convertible security likely 
will fluctuate in tandem with the value 
of the security that it is convertible into, 
the Commission believes investors with 
positions in convertible securities 
should be able to hedge their positions 
with equity options to the same extent 
that investors with long or short

7 Currently the Wilshire Small Cap Index is the 
only broad-based index on which options trade on 
the PSE.

»The PSE will send a bulletin to its members 
notifying diem of die procedures to be used by the 
PSE with respect to the hedge exemption for broad- 
based index options, and will send a  copy of such 
bulletin to the Commission. Telephone 
conversation between Michael Pierson, Senior 
Attorney, Market Regulation, PSE, and Bradley 
Ritter .Attorney, Division of Market Regulation, 
Commission, on September 13 ,1993.

"The Commission expects the Exchange to 
determine on a case-by-case basis whether an 
instrument that is being used as the basis for the 
underlying hedged position is readily and 
immediately convertible into the security 
underlying die corresponding option position. In 
this regard, the Commission specifically finds that 
an instrument which will become c onvertible into 
a security at a future date but which is not presently 
convertible, is not a "convertible** security for 
purposes of this proposal. Of course, if the 
convertible security used to hedge an options 
posidon was called for redemption by the issuer, 
the security would have to be converted into die 
underlying security immediately or the 
cones ponding option position reduced accordingly.

positions in the underlying security can. 
Additionally, since the exemption 
requires the positions in the convertible 
securities and the corresponding 
options to be frtUy becked, the 
Commission believes the proposal will 
not significantly increase concerns 
regarding intermarket manipulations or 
disruptions of either the options 
markets or the underlying stock market. 
Lastly, the Commission notes that 
similar proposals have been approved 
for several other exchanges.1*  
Accordingly, the Commission believes it 
is appropriate and consistent with the 
Act to expand the Hedge Pilot Program 
to include convertible securities

With respect to the portion, of the 
proposal allowing a hedge exemption 
from position and exercise limits for 
options on broad-based indices, the 
Commission also believes that this will 
allow investors to use equity options 
more efficiently and effectively to hedge 
positions in options on broad-based 
indices where the potential for 
manipulation is minimal and thus 
regulatory concerns are significantly 
decreased. In addition, the Commission 
has previously approved similar hedge 
exemptions for options on broad-based 
indices for other exchanges.?1

With respect to the application of PSE 
Rule 6.8 to exercise limits, the 
Commission agrees that this is merely a 
clarifying amendment. The approval 
order for the Hedge Pilot Program 
increased position and exercise limits 
for exempted positions.1? Therefore, no 
regulatory concerns are created as a 
result of this amendment.

The Commission also notes that 
before the Hedge Pilot Program can be 
approved on a permanent basis the PSE 
must provide the Commission with a 
report on the operation of the Hedge 
Pilot Program.1*  Specifically, the PSE 
must provide the Commission with 
details on (1) the frequency with which 
the exemptions have been used; (2) the 
types of investors using the exemptions;
(3) the size of the positions established

io See Securities Exchange Act Release No. 32174  
(April 20 ,1993), 58 FR 25687 (approving File No. 
SR-PHLX—92-22); Securities Exchange Act Release 
No. 29436 (July 12 .1991), 58 FR 33317 (approving 
File No. SR-N YSB-91-19); Securities Exchange Act 
Release No. 27326 (October 2 .1989), 54 FR 42121 
(approving File No. SR-A M EX-89-20); and 
Securities Exchange Act Release No. 27322  
(September 29 ,1989), 54 F R 41889 (approving File 
No. SR-CBQ E-a9-0a). 

n  See e.q., CBOE Rule 24.4, Commentary .01.
See Securities Exchange Act Release No. 25811, 

supnrnote 3.
is The Commission also expects the PSE to  

monitor the Hedge Pilot Program as outlined below 
and to inform the Commisskm of the results of any 
surveillance investigations undertaken for apparent 
violations of foe provisions of the hedge exemption 
rule.

pursuant to the Hedge Pilot Program; (4) 
what types of convertible securities are 
being used to badge positions and how 
frequently convertible securities have 
been used to hedge; (5) whether the 
Exchange has received any complaints 
on the operation of the Hedge Pilot 
Program; (6) whether the Exchange has 
taken any disciplinary action against, or 
commenced any investigations, 
examinations, or inquiries concerning, 
any of its members for any violation of 
any term or condition of the Pilot Hedge 
Program; (7) the market impact, if any, 
of the Pilot Hedge Program; and (8) how 
tiie Exchange has implemented 
surveillance procedures to ensure 
compliance with the terms and 
conditions of the Pilot Hedge Program,

Ft is  therefore ordered, pursuant to 
section 19(b)(2) of the Act,14 that the 
Hedge Pilot Program for both equity and 
broad-based indexes is extended until 
November 17,1993, including the 
portions of the proposed rule change 
(SR-PSE-92-38) (i) allowing convertible 
securities to form the basis for the hedge 
exemption from position and exorcise 
limits for equity options; (ii) clarifying 
that Commentary .07 to PSE Rule 6.8 is 
applicable to exercise limits as well as 
position limits; and (iff) allowing a 
hedge exemption from position and 
exercise limits for options on broad- 
based indices, are approved.

For die Commisskm, by die Division of 
Market Regulation, pursuant to delegated 
authority, is
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 03-23055 Filed 9-20-93; 8:45 ami
BILLING C O D E 9010-01-M

[Release No. 34-32894; File No. SR-PKLX-
93-27J

Self-Regulatory Organizations; Notice 
of Filing of Proposed Rule Change by , 
the Philadelphia Stock Exchange, Inc., 
Relating to Amendments to Floor 
Procedure Advice F -5 , Material 
Changea to Terme of a Cleared Trade

September 14,1993.
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”!  15 U.S.C. 78s(bl(l), notice is 
hereby given that on July 23,1993, the 
Philadelphia Stock Exchange. Inc. 
(“PHLX” or “Exchange”) filed with the 
Securities and Exchange Commission 
(’‘Commission** or “SEC”) the proposed 
rule change as described in Items L B* 
and HI below, which Items have been 
prepared by the self-regulatory 
organization. The Commission is

1415 U.S.C. 783(b)(2) (1988).
» 1 7  CFR 200.30-3(a)(12) (1992),
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publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change ^

Pursuant to Rule 19b-4 of the Act, the 
PHLX proposes to amend Floor 
Procedure Advice ("Advice”) F-5, 
“Material Changes to Terms of a Cleared 
Trade,” to designate the Advice’s 
current language as paragraph (a) and to 
add paragraph (b), which will require 
any person signing a correction sheet to 
use due diligence to confirm the 
correction before signing die correction 
sheet, including checking the 

; appropriate floor tickets or 
| computerized report ("run”) in any case 

where the person has reason to believe 
i that a sizeable error may result if 
i appropriate corrective action is not 

taken; The PHLX proposes to include 
Advice F-5, as amended, in the 

| Exchange's minor rule violation 
enforcement and reporting plan ("minor 
rule plan”) 1 and to place Advice F—5 on 
a three-year rolling cycle for the 
imposition of fines.? In addition, the 
PHLX proposes to increase the fine 
schedule for violations of paragraph (a) 
from $50.00 to $100.00 and to impose 
the following fines for violations of 
proposed paragraph (b): $250.00 for the 
first occurrence; $500.00 for the second 
occurrence; and a sanction discretionary 
with the Business Conduct Committee 
(“BCC*’) for the third and subsequent 
occurrences.

The text of the proposed rule change 
is available at the office of the Secretary, 
PHLX, and at the Commission.

1Th e  Exchange’s minor rule plan is administered 
pursuant to PHLX Rule 070, "Floor Procedure 
Advices: Violations, Penalties, and Procedures.”

2 Currently, fines accrue under the Exchange's 
minor rule plan on a one-year rolling calendar 
basis, so that a second violation of the same 
provision within one year is subject to the next 
highest fine (i.e., the second violation within that 
calendar year is treater) ns a second occurrence). If 
the violation is not repeated in that calendar year, 
then a subsequent violation of that provision is 
treated as the person's first violation. Under the 
three-year rolling cycle, a violation of Advice F—5 
which occurs within three years of the first 
violation of the Advice will be treated as a second 
occurrence, and any violation of the Advice within 
three years of the previous violation of the Advice 
will be subject to the next highest fine. Thus, a third 
violation of Advice F -5  within less than three years 
after a fine for a second violation of Advice F—5 will 
he treated as a third violation of that Advice, even 
though more than three years may have elapsed 
since the first violation of Advice F -5 .

H. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, me Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text 
of these statements may be examined at 
the places specified in Item IV below.
The self-regulatory organization has 
prepared summaries, set forth in 
Sections A, B, and C below, of the most 
significant aspects of such statements.
A. Self-Regulatory O rganization’s 
Statem ent o f the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

Currently, Advice F—5 provides that 
all correction sheet submissions which 
change material terms of a transaction 
(security, price, volume, series, class 
and customer to firm participations) 
must be signed by all parties to the 
transaction and by a representative of 
the specialist unit. If one of the parties 
to the transaction is not present at the 
time the matter is being resolved, the 
signature of one of the Exchange’s 
Surveillance staff is required to 
acknowledge the contra side’s absence. 
The Advice states that the signature of 
the Surveillance staff member does not 
relieve any party to the trade from 
liability in connection with the change.

The PHLX proposes to'amend Advice 
F-5 to emphasize that correction sheets 
should not be signed absent the use of 
due diligence to confirm the correct 
terms of the trade. Specifically, the 
Exchange proposes to amend Advice F -  
5 to add paragraph (b), which would 
require that a person signing a 
correction sheet make a reasonable 
attempt to verify the terms of the trade 
ticket with reference to the Exchange- 
provided computer “run.” Recognizing 
that certain corrections are so minor that 
a fine pursuant to proposed paragraph
(b) would not be warranted, the 
Exchange proposes to limit the 
imposition of a fine under proposed 
paragraph (b) to situations where the 
person signing the correction sheet has 
reason to believe that a sizable error 
may result if the terms of the correction 
sheet are not confirmed.

The proposed rule change will apply 
to all options traded on the PHLX.? The 
Exchange plans to increase the fine

3 Telephone conversation between Edith 
Hallahan, Attorney, Market Surveillance, PHLX, 
and Yvonne Fraticelli, Staff Attorney, Options 
Branch, Division of Market Regulation, 
Commission, on August 4 ,1 9 9 3 .

imposed for violations of paragraph (a) 
from $50.00 to $100.00. The PHLX 
states that the proposed increase is 
designed to impose a more realistic fine 
in view of the violation; the PHLX notes 
that the current $50.00 fine has been in 
place since 1986. In addition, the PHLX 
proposes to add the following fine 
schedule for violations of proposed 
paragraph (b): $250.00 for the first 
occurrence; $500.00 for the second 
occurrence; and a sanction discretionary 
with the BCC for the third and 
subsequent occurrences.

ThePHLX proposes to include 
proposed paragraph (b), as well as 
paragraph (a), as amended, in the 
Exchange’s minor rule plan. In addition, 
the PHLX proposes to place Advice F - 
5 on a three-year rolling cycle for the 
imposition of fines, so that repeat 
violations during the same three-year 
period would result in escalating fines.4

The PHLX believes that the proposal 
is consistent with section 6 of the Act, 
in general, arid in particular, with 
section 6(b)(5), in that it is designed to 
prevent fraudulent and manipulative 
acts and practices, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and to 
protect investors and the public interest. 
Specifically, the PHLX believes that the 
proposed amendments to Advice F-5 
should provide an incentive to 
improved handling of corrections to 
executed transactions by increasing the 
fee and adding a due diligence 
requirement, consistent with the above- 
stated purposes of Section 6(b)(5).
B. Self-Regulatory O rganization’s 
Statem ent on Burden on Com petition

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition.
C. Self-Regulatory Organization’s 
Statem ent on Comments on the 
Proposed Rule Change R eceived From  
M embers, Participants or Others

No written comments were either 
solicited or received.
m . Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the publication of 
this notice in the Federal Register or 
within such other period (i) as the 
Commission may designate up to 90 
days of each date if it finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the self-regulatory organization 
consents, the Commission will:

« See note 2, supra.
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(A) By order approve the proposed 
rule change, or

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change mat are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5  U.S.C. 552, will be 
available for inspection and copying at 
the Commission’s Public Reference 
Section, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of such 
filing will also be available for 
inspection and copying at the principal 
office of the PHLX. All submissions 
should refer to File No. SR-PHLX—93-

27 and should be submitted by October
12,1993.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.®
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-23056 Filed 9-20-93; 8:43'amj 
BMJJNO cone M10-M-M

SMALL BUSINESS ADMINISTRATION

Mlnneapolla/St. Paul District Advisory 
Council; Public Meeting

The U.S. Small Business 
Administration Minneapolis/St. Paul 
District Advisory Council will hold a 
public meeting at 12 norm on Friday, 
October 15,1993, at the Decathlon 
Athletic Club, 7800 Cedar Avenue 
South, Bloomington, Minnesota, to 
discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present.

For further information, write or rail 
Mr. Edward A. Daum, District Director, 
U.S. Small Business Administration, 
610-C Butler Square, 100 North Sixth 
Street, Minneapolis, Minnesota 55403, 
(612) 370-2306.

Dated: September 14,1993.
Dorothy A. OveraL
Acting Assistant Administrator, Office o f 
Advisory Councils.
[FR Doc. 93-23050 Filed 9-20-93; 8:45 am]
BMXMG CODE «025-01-14

[Application No. 99000095}

BancFirst investment Corp.; Filing of 
an Application for a License To  
Operate as a Small Business 
Investment Company

Notice is hereby given of the filing of 
an application with the Small Business 
Administration (SBA) pursuant to 
§ 107.102 of the Regulations governing 
small business investment companies 
(13 CFR 107.102 (1993)) by BancFirst 
Investment Corporation, 1Q1 North 
Broadway, suite 200, Oklahoma City,. 
Oklahoma 73102, far a license to 
operate as a small business investment 
company (SBIC) under the Small 
Business Investment Act of 1958, as 
amended, (15 U.S.C. et seq.), and the 
Rules and Regulations promulgated 
thereunder.

The proposed officers, directors and 
shareholders are:

Name Tftfe

ï Percent
age at 

1 owner
ship

David EL Ralnbolt, 101 North Broadway, Oklahoma City, O K  . .... ............. Chairman & Director................................................................... 0
T . Kent Faison, 1Ò1 North Broadway, Oklahoma City, O K  .......................... President & Director......... _.............................  ....... .............- 0
Robert M. Neville, 101 North Broadway, Oklahoma City, O K ........ ............. Vice President — ................................................................ ..... 0
Robert A. Gregory, 101 North Broadway, Oklahoma City, O K ..................... Director ................................................................................. ......... 0
Linda D. Glass, 101 North Broadway, Oklahoma City, OK .......................... Secretary....................................................................................... 0
BancFirst Corporation, 101 North Broadway, Oklahoma City, O K .............. Parent C o m p a n y......................................................................... too

The applicant will begin operations 
with a capitalization of $2,500,000 and 
will be a source of equity capital and 
long term funds for qualified small 
business concerns.

Matters involved hi SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the new 
company under their management, 
including profitability and financial 
soundness in accordance with the Act 
and Regulations.

Notice is hereby given that any person 
may, not later than 30 days from the 
date of publication of this Notice, 
submit written comments on the

proposed SBIC to the Associate 
Administrator for Investment, Small 
Business Administration, 409 3rd Street, 
SW., Washington, DC 20416.

A copy of this Notice will be 
published in a newspaper of general 
circulation in Oklahoma City, 
Oklahoma.
(Catalog of Federal Domestic Assistance 
Programs Nò. 59.011, Small Business 
Investment Companies)

Dated: September 8,1993.
Wayne S. Foren,
Associate Administrator foe Investment 
[FR Dec. 93—23043 Filed 9-20-93; 8:45 am}
BIUJNQ CODE 8028-01-M

DEPARTMENT O F TRANSPORTATION

Coast Guard 

[CGEHS81

Merchant Marine Personnel Advisory 
Committee

AGENCY: Coast Guard, DOT.
ACTION: Request for applications.

SUMMARY: The U.S. Coast Guard is 
seeking applicants for appointment to 
membership on the Merchant Marine 
Personnel Advisory Committee 
(MERPAC). The Committee is a nineteen 
member Federal advisory committee 
that advises the Coast Guard on Blatters 
related to the training, qualification, 
licensing, certification mid fitness of

» 17 CFR 200.30-3(a)(12) (1992).
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seamen serving in the U.S. merchant 
marine.

The applications will be considered 
for six (06) expiring terms. The 
Committee consists of 19 members as 
follows; Ten active U.S. merchant 
mariners, including three deck officers, 
three engineering officers, two 
unlicensed seamen, one staff officer and 
one pilot; five marine educators; two 
shipping company managers; and two 
persons from the general public. Terms 
are expiring in the following categories;
(a) Active Merchant Mariner (two 
positions; one deck and one 
engineering); (b) Certified Staff Officer 
(one position); (c) Marine Educator (two 
positions; one Maritime Academy and 
one Maritime Training); and (d) General 
Public (one position). The membership 
term is three years. No member may 
hold more than two consecutive three- 
year terms. Those persons that have 
submitted applications in the past must 
reapply if interested. No applications 
received prior to this solicitation will be 
considered.

The Coast Guard received a number of 
letters expressing concern that the 
inland, river and near coastal industries 
are not adequately represented on the 
committee. Interested members of these 
industries are encouraged to apply.

To achieve the balance of membership 
| required by the Federal Advisory 
I Committee Act, the Coast Guard is

especially interested in receiving 
applications from minorities and 
women. The members of the Committee 
serve without compensation from the 
Federal Government, although travel 
reimbursement and per diem is 
provided. The Committee normally 
meets in Washington, DC, with 
subcommittee meetings for specific 
problems on an as-required basis.
DATES: Applications must be received 
no later than October 21,1993. 
Application forms may be obtained by 
contacting the Executive Director at the 
address below.
ADDRESSES: Persons interested in 
applying should write to Commandant 
(G-MVP-3), room 1210, U.S. Coast 
Guard Headquarters, 2100 Second 
Street, SW., Washington, DC 20593- 
0001.
FOR FURTHER INFORMATION CONTACT: 
Commander Scott J. Glover, Executive 
Director, Merchant Marine Personnel 
Advisory Committee (MERPAC), room 
1210, U.S. Coast Guard Headquarters, 
2100 Second Street, SW., Washington, 
DC 20593-0001, (202) 267-0225.

Dated: September 8,1993.
R.C. North,
Captain, U.S. Coast Guard, Acting Chief, 
Office of Marine Safety, Security and 
Environmental Protection.
[FR Doc. 93-23087 Filed 9-20-93; 8:45 ami
BRUNO CODE 4910-14-M

Federal Aviation Administration

Passenger Facility Charge (PFC) 
Applications; Correction

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Cumulative List of Passenger 
Facility Charge (PFC) applications 
previously approved; correction.

SUMMARY: This document corrects an 
error to the Cumulative List of PFC 
Applications Previously Approved, 
which was published on Thursday, 
August 12,1993, (58 FR 43002).
FOR FURTHER INFORMATION CONTACT: 
Donna Taylor, Manager, Passenger 
Facility Charge Branch, Airports 
Division, 800 Independence Avenue 
SW., Washington, DC, 20591, telephone 
(202) 267-9318.
SUPPLEMENTARY INFORMATION: The 
Cumulative List of PFC Applications 
Previously Approved, which was 
published on August 12,1993, (58 FR 
43002), did not include the June, 1993, 
approvals. The June approvals include: 
Lowell Johnson,
Manager, Airports Financial Assistance 
Division.

C u m u la tiv e  L is t  o f  P F C  A p p lic a tio n s  P r e v io u s l y  A p p r o v ed

State, application number, airport, city Date approved Level 
of P FC

Total approved 
net P FC  revenue

Earliest charge 
effective date

Estimated 
charge expira

tion date*

Alabama:
9 3 -0 2 -U -0 0 -H S V ., Huntsville Inti-Carl T  Jones Field,

Huntsville ........ ...... ................................................... ................ 06/03/1993 $3 $19,022,366 09/01/1993 11/01/2008
California: . - .

9 3 -0 3 -C -0 0 -S JC ., San Jose International, San Jose ......
Colorado:

06/16/1993 3 16.245,000 08/01/1993 05/01/1997

93—01-C -0 0 -E G E .,  Eagle County Regional, E a g le ............
Idaho:

06/15/1993 3 572,609 09/01/1993 04/01/1998

9 3 -0 1 -C -0 0 -S U N ., Friedman Memorial, H ailey.................
Illinois:

06/29/1993 3 188,000 09/01/1993 09/01/1997

9 3 -0 1 -C -0 0 -M D W ., Chicago Midway, C h ica go .................
9 3 -0 1 -C -0 0 -D R D ., Chicago O'Hare International, Chi-

06/28/1993 3 79,920,958 09/01/1993 08/01/2001

c a g o .......... ......................................................... 06/28/1993 3 500,418,285 09/01/1993 in/m/i QQQ
Indiana: .

93-01 -C -0 0 -IN D ., Indianapolis International, Indianapolis 
Michigan: -

06/28/1993 3 117,344,750 09/01/1993 07/01/2005

93-01 -C -0 0 -F N T . ,  Bishop International, F lin t.....................
Nevada: .

06/11/1993 3 32,296,450 09/01/1993 09/01/2030

9 3 -0 2 -C -0 0 -LA S ., McCarran International, Las Vegas .... 
Ohio:

06/07/1993 3 36,500,000 06/01/1993 09/01/2014

93-01-C -0 0 -T O L .,  Toledo Express, Toledo .......................
Texas:

06/29/1993 3 2,750,896 09/01/1993 09/01/1996

9 3 -0 2 -C -0 0 -A U S ., Robert Mueller Municipal, A u stin .......
Wisconsin:

06/04/1993 2 6,189,300 11/01/1993 06/01/1995

93-01-C -0 0 -M S N ., Dane County Regional-Truax Reid
Madison ........................................ 06/22/1993 3 6,746,000 09/01/1993 03/01/1998

Wyoming:
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C u m u la tiv e  L is t  o f  P FC  A p p lic a tio n s  Pr e v io u s l y  A p p r o v ed — C ontinued

State, application number, airport, city Date approved Level 
of P FC

Total approved 
net P FC  revenue

Earliest charge 
effective date

Estimated 
charge expira- ] 

tion date*

9 3 -0 1 -C -0 0 -C P R ., Natrona County International, Casper 06/14/1993 3 506,144 09/01/1993 10/01/1996]
9 3 -0 1 -C -0 0 -G C C ., Gillette-Campbell County, Gillette ..... 06/28/1993 3 331,540 09/01/1993 09/01/1999 j

(FR Doc. 93-23092 Filed 9-20-93; 8:45 am]
BILLING CODE 4910-13-M

Aviation Proceedings; Agreements 
Filed During the Week Ended 
September 10,1993

The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C 412 
and 414. Answers may be filed within 
21 days of date of filing.
D ocket Number: 49117 
Date filed : September 7,1993 
Parties: Members of the International 

Air Transport Association 
Subject: TC3 Telex Mail Vote 645; R -l 

to r-5 (Japan-Russian Federation 
fares)

P roposed E ffective Date: November 30,
1993.

D ocket Number: 49118 
Date filed : September 7,1993 
Parties: Members of the International 

Air Transport Association 
Subject: TCl Reso/P 0416 dated August

6,1993
TCl Areawide Resos; r - l  to r-5 
TCl Reso/P 0417 dated August 6, 

1993
TCl Caribbean Resos; r-6 to r-20 
TCl Fares 0101 dated August 20, 

1993—Tables
TCl Reso/P 0418 dated August 6, 

1993
TCl Longhaul Resos; r-21 to r-69 
TCl Fares 0099 dated August 20, 

1993—Tables
TCl Reso/P 0419 dated August 6, 

1993
TCl Within South America r-70 to r -  

81
Proposed E ffective Date: January 1,

1994.
Phyllis T . Kaylor,
Chief, Documentary Services Division.
(FR Doc. 93-22997 Filed 9-20-93; 8:45 am]
BILLING CODE 4910-42-P

Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q  During the Week Ended 
September 10,1993

The following Applications for 
Certificates of Public Convenience and 
Necessity and Foreign Air Carrier

Permits were filed under Subpart Q of 
the Department of Transportation’s 
Procedural Regulations (See 14 CFR 
302.1701 et seq.). The due date for 
Answers, Conforming Applications, or 
Motions to Modify Scope are set forth 
below for each application. Following 
the Answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases 
a final order without further 
proceedings.
D ocket Number: 49115 
Date filed : September 7,1993 
Due Date fo r  Answers, Conforming 

A pplications, or Motion to M odify 
S cope: October 5,1993 

D escription: Application of Buffalo 
Airways, Inc., pursuant to Section 401 
of the Act and Subpart Q of the Act, 
requests scheduled foreign air 
transportation of cargo and mail from 
Houston International Airport, Texas, 
to Baku Airport, Azerbaijan, via 
Gander, Newfoundland, and Stansted 
Airport, London, England. The 
schedule is sought only for the U.S. to 
Azerbaijan route; any backhaul 
business generated would be under 
the Applicant’s charter authority.

D ocket Number: 49116 
Date filed : September 7,1993 
Due Date fo r  Answers, Conforming 

A pplications, or Motion to M odify 
S cope: October 5,1993 

D escription: Application of Buffalo 
Airways, Inc., pursuant to Section 401 
of the Act and Subpart Q of the 
Regulation, requests a certificate of 
convenience and necessity to engage 
in foreign scheduled air 
transportation of property, seeking 
additional authority to conduct a once 
a week scheduled cargo flight from 
Kansas City International Airport, 
Kansas City, MO fo Schithol Airport, 
Amsterdam, The Netherlands, with an 
intermediate stop at Gander, 
Newfoundland.

D ocket N umber: 49119 
Date filed : September 8,1993 
Due Date fo r  Answers, Conforming 

A pplications, or M otion to M odify 
S cope: October 6,1993 

D escription: Application of AirTrain 
Corporation, pursuant to Section 
401(d)(1) of the Act and Subpart Q of

the Regulations, requests a certificate 
of public convenience and necessity 
authorizing interstate and overseas 
scheduled air transportation.

D ocket Number: 49120 
Date filed : September 10,1993 
Due Date fo r  Answers, Conforming 

A pplications, or Motion to M odify 
Scope: October 8,1993 

D escription: Application of World 
Connection Airways, Inc., pursuant to 
Section 401(d)(1) of the Act and 
Subpart Q of the Regulations, requests 1 
a certificate of public convenience 
and necessity to engage in interstate 
and overseas scheduled air 
transportation of persons, property 
and mail: Between any point in any 
State bf the United States or the 
District of Columbia, or any territory 
or possession of the United States, 
and any other point in any State of the ] 
United States or the District of 
Columbia, or any territory or 
possession of the United States.

D ocket N um ber: 45651 
Date filed : September 8,1993 
Due Date fo r  Answers, Conforming 

A pplications, or Motion to M odify ; 
S cope: October 6,1993

D escription: Application of United Air 
Lines, Inc., pursuant to Section 401 of j 
the Act and Subpart Q of the 
Regulations, applies for renewal of the j 
first segment of its Certificate of 
Public Convenience and Necessity for! 
Route 552 authorizing services 
between Spokane, Washington, and < 
Calgary, Alberta, Canada.

Phyllis T . Kaylor,
Chief, Documentary Services Division.
[FR Doc. 93-22996 Filed 9-20-93; 8:45 an

BILLING CODE 4910-42-4*
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department o f th e trea su ry

Office of the Comptroller of the 
Currency

[93-16]

FEDERAL RESERVE SYSTEM

[Docket No. R-0777]

FEDERAL DEPOSIT INSURANCE 
CORPORATION

RIN 3063-AA53

DEPARTMENT O F TH E  TREASURY 

Office of Thrift Supervision 

[Docket No. 93-157]

[Branch Closings

AGENCIES: Board of Governors of the 
Federal Reserve System: Office of the 
Comptroller of the Currency, Treasury; 
Federal Deposit Insurance Corporation; 
and Office of Thrift Supervision,
Treasury.
ACTION: Joint policy statement.

SUMMARY: The Board of Governors of the 
I Federal Reserve System (Board of 
[Governors), the Office of the 
[Comptroller of the Currency (OCC), the 
|Federal Deposit Insurance Corporation 
|(FDIC), and the Office of Thrift 
[Supervision (OTS) (collectively “the 
[agencies”) have adopted a joint policy 
¡statement regarding branch closings by 
■insured depository institutions. The 
■policy statement provides guidance 
■concerning the branch closing 
■provisions of section 42 of the Federal 
■Deposit Insurance Act (FDI Act), 
■specifically the requirements that 
■insured depository institutions adopt 
■policies for branch closings and provide 
■notices before closing any branch.
■DATES: Effective September 21,1993.
POR FURTHER INFORMATION CONTACT:
I Board o f Governors: Oliver 1. Ireland, 
■Associate General Counsel (202/452- 
■3625), Gregory A. Baer, Senior Attorney 
1(202/452-3236), Legal Division; Glenn 
F ' Loney, Assistant Director (202/452- 
|3585), Beverly C. Smith, Manager- 
lApplications (202/452-3946), Diane 
■Jackins, Senior Review Examiner (202/ 
1452-3946), Division of Consumer and 
■Community Affairs, Board of Governors 
F f  the Federal Reserve System. For the 
Fearing impaired only, 
PWecommunication Device for the Deaf 
■(TDD), Dorothea Thompson (202/452- 
F544), Board of Governors of the Federal 
Feserve System, 20th and C Streets,
PW., Washington, DC 20551.
■  OCC: Cindy L. Hausch-Booth, 
■^censing Policy and Systems Analyst,

Bank Organization and Structure 
Division (202/874-5060), Sue Auerbach, 
Senior Attorney, Corporate Organization 
and Resolutions Division (202/874- 
5300), Letty Ann Shapiro, Community 
Development Specialist, Community 
Development Division (202/874-4930), 
Office of the Comptroller of the 
Currency.

FDIC: Robert F, Miailovich, Associate 
Director, Division of Supervision (202/ 
898-6918), Curtis L. Vaughn, 
Examination Specialist, Division of 
Supervision (202/898-6759, Joseph A. 
DiNuzzo, Senior Attorney, Legal 
Division (202/898-7349).

OTS: Larry Clark, Program Manager, 
Compliance and Trust (202/906-5628), 
Supervision Policy; Kevin A. Corcoran, 
Assistant Chief Counsel, Corporate and 
Securities Division (202/906-6962), 
Chief Counsel's Office; Jackie Durham, 
Project Manager, Corporate Analysis 
(202/906-6712) Supervisory Operations, 
Office of Thrift Supervision, 1700 G 
Street, NW., Washington, DC 20552.
SUPPLEMENTARY INFORMATION: 

Background Information
Section 228 of the Federal Deposit 

Insurance Corporation Improvement Act 
of 1991 (Pub. L. 102-242,105 Stat.
2236) (FDICIA) added a new section 42 
to the Federal Deposit Insurance Act 
(FDI Act).J Section 42 took effect upon 
enactment of FDICIA on December 19, 
1991. The law requires each insured 
depository institution to give 90 days 
prior written notice of any branch 
closing to its primary Federal regulator 
and to branch customers, to post a 
notice at the branch site at least 30 days 
prior to closing, and to develop a policy 
with respect to branch closings. The 
notice to the regulator must include a 
detailed statement of the reasons for the 
decision to close the branch and 
information in support of those reasons.

The Board of Governors (57 FR 46168, 
October 7,1992), OCC (57 FR 40249, 
September 2,1992), FDIC (57 FR 47657, 
October 19,1992), and OTS (57 FR 
44226, September 24,1992) each 
proposed for comment a policy 
statement interpreting section 42. The 
agencies worked together in preparing 
their proposed policy statements, and 
the statements were therefore 
substantially similar. Although each of 
the agencies issued a separate Federal 
Register notice on its proposed policy

i Due to an error in drafting, both section 228 and 
section 132 of FDICIA added a new section 39 to 
the FDI A ct The section 39 of the FDI Act added 
by section 228 of FDICIA was redesignated as 
section 42 of die FDI Act by section 1602 of the 
Housing and Com m unity  Development Act of 1992, 
106 Stat 3672, and is codified at 12 U.S.C 1831r- 
1.

statement, the final policy statement is 
a joint document.
Summary of Final Policy Statement

The agencies are issuing a joint final 
policy statement to provide guidance to 
institutions in complying with section 
42 of the FDI Act. Similar to the 
agencies’ proposals, the policy 
statement defines a branch for purposes 
of section 42, clarifies what constitutes 
a branch closing, and provides guidance 
to institutions in identifying customers 
to be notified in the event of a branch 
closing.
Summary of Comments

The agencies received a combined 
total of 129 comment letters on the 
proposed policy statements.2 Forty-nine 
letters were from FDIC-insured banks 
and savings associations, 39 from bank 
and thrift holding companies, 32 from 
bank and thrift industry trade groups, 
four from state bank supervisors, two 
from a trade group for state bank 
supervisors, one from another Federal 
agency, one from a city government, and 
one from an individual. Overall, the 
comments supported the proposed 
policy statement and the agencies’ 
efforts to implement the branch closing 
statute with the least possible burden on 
the banking industry.

The majority of the comments focused 
on four areas about which the agencies 
had sought specific comment: the 
proper definition of “branch” under 
section 42, particularly on whether an 
automatic teller machine, remote service 
facility, or customer-bank 
communications terminal (collectively, 
an “ATM”) constitutes a branch; 
whether relocations should be 
considered branch closings for purposes 
of section 42; whether an acquiring 
institution’s decision not to purchase a 
branch from the FDIC or Resolution 
Trust Corporation after temporary 
operation of such branch during an 
option period should constitute a 
branch closing under section 42; and 
how customers of a branch should be 
identified. A description of the 
comments is included in the discussion 
of these areas below.
Discussion
1. Definition o f  “Branch”

The majority of comments received by 
the agencies focused on whether ATMs 
should be deemed outside the scope of 
the branch closing statute. Each of these

2 In many situations persons provided the same 
written comment to more than one of the agencies. 
This total includes all comments received by all the 
agencies, including the same comment(s) provided 
by one person to more than one agency.
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comments opposed subjecting the 
closing of ATMs to the requirements of 
section 42. Commenters argued that 
Congress could not have intended to 
require notice of the closing of ATMs 
because ATM closings do not have an 
adverse effect on the community; 
moreover, commenters argued, coverage 
of ATMs would discourage institutions 
from locating ATMs in lower income 
areas on an experimental basis. 
Commenters also stated that providing 
notices for ATMs would be difficult, as 
ATMs are frequently located in areas, 
such as grocery stores, over which an 
institution has no control; thus, 
commenters argued that if the owner of 
the property were to order the ATM 
closed, the institution would be unable 
to comply with section 42.

Several commenters noted that 
section 42 provides for inclusion of a 
notice in “regular account statements 
mailed to customers of the branch 
proposed to be closed.” Assuming that 
each person is the customer of one 
branch, these Commenters argued that 
the requirement of section 42 that 
notices be mailed to the customers of 
the branch to be closed could not have 
been meant to include ATMs within the 
definition of branch, since customer 
accounts are not assigned to ATMs. If, 
on the other hand, anyone who uses an 
ATM is to be considered a “customer” 
of the ATM, commenters noted that the 
bank would be required to notify 
persons who were not even customers of 
the bank, but had merely used the ATM.

Other commenters provided a further 
reason why an interpretation of branch 
that excludes ATMs would better reflect 
the statutory intent. If ATMs were 
included within the definition of 
branch, then converting a full service 
brick-and-mortar branch to an ATM, 
and thereby depriving the neighborhood 
of significant banking services, would 
not constitute a branch closing, since 
there would continue to be a “branch.”
If ATMs were not considered branches, 
such an action would constitute a 
branch closing and section 42 would 
apply.

As to what definition of “branch” 
should be used, one commenter stated 
that the common meaning of “branch” 
is an office where employees of the bank 
may be found and banking business is 
handled by a natural person. Several 
commenters noted that by using the 
phrase “premises of the branch” in 
requiring a posted notice, Congress 
clearly intended to cover only 
traditional brick-and-mortar branches, 
that is, those with premises. As one 
commenter noted, the dictionary 
definition of “premises” defines the 
term as “a tract of land with building

thereon or as a building or a part of a 
building usually with its appurtenances 
(as grounds).” The commenter argued 
that an ATM is a fixture, and not a 
building. Along similar lines, a trade 
group recommended defining a branch 
as a detached, full-service facility 
staffed by employees.

The agencies have concluded that the 
appropriate definition of “branch” for 
purposes of section 42 is a traditional 
brick-and-mortar branch, and any 
similar banking facility, at which 
deposits are received or checks paid or 
money lent. Thus, for example, notice 
pursuant to section 42 would not be 
required for the closing of an ATM or 
temporary branch. Institutions that are 
in doubt about the coverage of a 
particular closing should consult the 
appropriate Federal banking agency.

The agencies believe that this 
interpretation is consistent with the 
intent and plain language of section 42. 
In enacting section 42, Congress appears 
to have been interested in protecting 
customers from the loss of full service 
facilities. See S. Rep. 102-167,T02d 
Cong., 1st Sess. 113 (1991) (“The threat 
of a branch closure is particularly 
common and pronounced in under
served, lower-income neighborhoods. 
Without full banking services, it is 
difficult for a community to attract new 
business and economic activity.”)

An interpretation of “branch” as 
including only traditional brick-and- 
mortar branches excludes temporary 
branches and ATMs and thereby avoids 
problems with a broader definition that 
could not have been intended by 
Congress. For example, if temporary 
branches were to be included within the 
definition of “branch,” costly 
notifications that serve no purpose 
would be required. As one commenter 
pointed out, an institution that 
established a temporary branch at a fair, 
convention, college registration or 
similar event would be required to 
remain at the (possibly vacant) site for 
90 days after the event ended. In the 
case of such facilities, it is obvious to 
the institution’s customers that the 
facility is temporary. No customer is 
likely to be surprised by the 
disappearance of such facilities, and 
Congress could not have intended to 
require a 90 day notice for institutions 
that were never to be opened for 90 
days.

As noted in the comments, ATMs also 
present problems with an expansive 
definition, as those who use ATMs 
frequently do not bank with the 
institution that operates the ATM. 
Furthermore, the agencies are 
particularly concerned that under an 
interpretation that included ATMs

within the definition of “branch,” an 
institution could downgrade a brick- 
and-mortar branch to an ATM and not 
have closed a branch for purposes of 
section 42. Such a result would appear 
to be at odds with the purpose of section 
42.

Interpreting section 42 to cover 
traditional brick-and-mortar branches is 
also consistent with the plain language 
of section 42. As noted by the 
commenters, the term “branch” is 
undefined in section 42, and is not 
defined elsewhere in the FDI Act. 
Although section 3(o) of the FDI Act 
does define the term “domestic 
branch,” 3 Congress chose not to use that 
term in section 42.4 An indication of 
Congressional intent in the language of 
section 42 can be found in section 
42(b)(2)(A), which requires the posting 
of a notice on “the premises of die 
branch to be closed.” Thus, for purposes 
of section 42, a branch is something that 
has “premises.” As noted by the 
commenters, premise is defined for this 
purpose as “a tract of land with the 
buildings thereon.” 3 The use of this 
term indicates that in using the term 
“branch,” Congress intended section 42 
to apply to traditional brick-and-mortar 
brandies—those that have “premises.” j
2. R elocations

The regulations of the Board of 
Governors and OTS each provide that 
an institution that proposes to relocate i 
a branch or main office only a short 
distance need not submit an application 
seeking approval of the relocation. The 
two agendas’ regulations and standards 
differ, but both rely on some 
consideration of the distance of the 
move. See 12 CFR 208.9 (Board); 12 CFR 
545.95 (OTS).

On the other hand, neither the FDIC j 
nor the OCC has a short-distance 
exception to its application 
requirements for branch relocation

3 Section 3(o) of the FDI Act states that a 
"domestic branch” includes "any branch bank, 
branch office, branch agency, additional office, or j
any branch place of business located in any State
of the United States or in any Territory of the 
United States, Puerto Rico, Guam, American Samoa 
the Trust Territory of the Pacific Islands, or the 
Virgin Islands at which deposits are received or 
checks paid or money len t” 12 U.S.C. 1813(o).

4 This is in contrast to at least one other provision 
of the FDI Act where Congress used the term 
"domestic branch” in requiring FDIC approval for 
certain applications. 12 U.S.C. 1828(d). Although j 
the proposed policy statements of die Board of j 
Governors, the OCC and the FDIC proposed that tb* 
definition of "domestic branch” be used as the 
definition of "branch” in section 42, the agencies 
believe that it is more in keeping with the language 
and legislative intent of the statute to use the 
foregoing definition of branch to implement the j 
requirements of section 42.

5 See Webster’s Ninth New Collegiate Dictionary j 
928 (1988).
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applications. As discussed in the 
proposals, section 18(d) of the FDI Act 
requires state nonmember banks to 
obtain FDIC approval before relocating a 
branch. Section 36 of the National Bank 
Act requires OCC approval before a 
national bank relocates a branch.

In their notices, the agencies proposed 
that a short-distance relocation not be 
considered a branch closing for 
purposes of section 42. All the 
comments received on the issue agreed 
that branch relocations should be 
deemed outside the scope of the branch 
closing statute. Several persons 
commented that relocations in the same 
service area or community should not 
be considered to be a closing. Comments 
received by the OCC and FDIC noted 
that those agencies’ existing application 
and notice requirements for branch 
relocations satisfy the underlying 
purpose of the branch closing statute 
and argued that deeming the branch 
closing notice requirements to apply to 
; branch relocations would be redundant 
! with the requirements of existing law 
and regulations.

The final policy statement contains a 
common method of determining if a 
"relocation” has occurred for purposes 
of section 42 and makes clear that a 
[relocation does not constitute a branch 
closing. A relocation is distinguished 
horn the contemporaneous closing of 

I one branch and opening of another.
Under the policy statement a relocation 
has occurred if the new branch and the 
[closed branch are within the same 
immediate neighborhood and the nature 
of the business and the customers 
served by the branch are substantially 
unaffected by the move. Generally, 
relocations will be found to have 
occurred only when short distances are 
involved: For example, moves across the 
street, around the comer, or a block or 

[two away. Moves of less than 1000 feet 
[Will generally be considered to be 
relocations. In less densely populated 
[areas, where “neighborhoods” extend 
farther and a longer move would not 
substantially affect the nature of the 
business or the customers served by the 
branch, a relocation may occur over 
[significantly longer distances, 
institutions that are in doubt about 
[whether a relocation or closing has 
[occurred should consult the appropriate 
federal banking agency.

The agencies have also concluded that 
p consolidation of branches can be 
Footed as a relocation, as opposed to a 
branch closing, for purposes of section 
P  Consolidation can be expected to 
Fcur after a merger, where the 
Nuiring institution and the institution 
poing acquired maintained branches a 
(short distance apart.

The agencies believe that if a 
consolidation of branches meets the test 
for relocation, then the branch may be 
treated as having been relocated rather 
than closed fo? purposes of section 42. 
The agencies believe that customers 
have not been deprived of banking 
services in these situations. One 
commenter noted that such a 
consolidation would not affect the 
nature of the business or the customers 
served. Moreover, as another commenter 
noted, such an interpretation would 
avoid penalizing an institution for 
eliminating a costly duplication of 
services.

One commenter suggested that the 
agencies review branch relocations for 
institutions with less than satisfactory 
CRA ratings, and two commenters 
suggested that branch closings be 
subject to an application process with 
an opportunity for public comment. The 
agencies do not believe such review or 
comment is required by section 42.
3. O ccupation o f  Branch During an 
Option Period

Section 4:2 applies only to branch 
closings by insured depository 
institutions. The agencies stated in their 
proposed policy statements that when 
an acquiring institution declines to 
exercise an option to purchase a branch 
and that branch is subsequently closed, 
the closing is, in effect, attributable to 
the FDIC or RTC acting as receiver and 
not to the institution. Thus, the 
agencies’ proposed policy statements 
provided that-declining to exercise an 
option to purchase a branch from the 
government during an option period 
does not constitute a branch closing, 
and this position is unchanged in the 
final policy statement.«

The agencies received 36 comments 
on whether the section 42 requirements 
should apply in this context. All 
supported the agencies’ position that 
branch closing provisions should not 
apply in such situations involving failed 
depository institutions.

One issue regarding the mechanics of 
such options was raised by two 
commenters that had recently 
experienced mergers. They criticized 
the proposal because it only allowed the 
institution to remain in the branch 
during the option period, which they 
said was generally 30 to 90 days. These 
commenters pointed out that contracts

< Pursuant to a typical acquisition agreement with 
the FDIC or RTC, the acquirer of a failed institution 
may temporarily operate one or more branches of 
the failed institution during the acquirer's option 
period—that is, during the period the acquirer has 
to decide whether it will purchase or lease the 
branch. (Typically, option periods under FDIC and 
RTC contracts range between 90 and 180 days.)

with the FDIC and RTC allow the 
acquiring institution to remain in the 
branch for a period of time after the 
option period; this extra time allows an 
institution that decides not to acquire a . 
branch to wind down its operations in 
an orderly way. This occupancy period 
generally lasts for 180 days. The joint 
final policy statement provides that an 
acquiring institution that occupies but 
declines to exercise an option to 
purchase a branch may remain in the 
branch during the occupancy period 
prescribed by the RTC or FDIC in 
connection with the option, up to a 
maximum of 180 days from the date of 
the failure of the bank or the expiration 
of the option period, whichever is later, 
without triggering the notice 
requirements in section 42.

One commenter argued that section 
42 should not apply to the closing of a 
branch after the sale of a bank under a 
divestiture order issued by an agency 
pursuant to the prompt corrective action 
regime of section 38 of the FDI Act. The 
commenter felt that the delay in closing 
occasioned by section 42 could 
jeopardize the transaction. Another 
commenter asked that the agencies not 
apply section 42 when an institution 
acquires a bank in government 
conservatorship and closes branches in 
connection with the transaction. 
However, the agencies believe that 
because, in these cases, an insured 
depository institution and not the 
government (in its role as receiver of a 
failed institution) is closing the 
branches, the closing is attributable to 
thednstitution, and the agencies do not 
have the authority to relieve the closing 
institution of its obligations under 
section 42.

The agencies also believe that 
branches closed in connection with 
transactions involving failing 
institutions (including expedited 
mergers) are not attributable to the 
government. Thus, the exception 
explained above for branch closings in 
the context of a failed institution cannot 
be used in the failing institution 
context. The fact that a consolidation of 
branches over a short distance may be 
found to be a relocation and not a 
branch closing, however, should reduce 
regulatory burden with regard to failing 
institution transactions. That is, 
acquiring institutions may consolidate 
existing branches with branches 
acquired from the failing institution 
without having to comply with the 
requirements of section 42 as long as the 
consolidation meets the test for a 
relocation set forth in the policy 
statement.
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4. Determining Customers o f  a  Branch
The commenters generally supported 

the agencies’ proposal to permit each 
institution to identify a given branch’s 
customers based on a good faith system 
of allocating customers among branches, 
and to indicate that one reasonable 
means of allocating customers is by 
where they opened their deposit or loan 
accounts. One commenter noted that 
banks have historically determined each 
branch’s customer base by the accounts 
opened at the office. The final policy 
statement continues to allow each 
institution to allocate customers in a 
reasonable way, and further clarifies 
that, in certain cases, such an allocation 
may result in a branch not having any 
customers to notify in the event of a 
closing. In that event, only the notice to 
the appropriate agency and the posting 
of a notice on the premises would be 
required.

A few commenters sought further 
guidance in this area, but the agencies 
believe that each institution should be 
responsible for identifying customers.
5. Branch Closings as a  Result o f  
Merger, C onsolidation, or Other Form o f  
Acquisition

The agencies proposed that either 
party to a transaction such as a merger 
or consolidation could provide the 
notices required by section 42. Several 
commenters questioned who would be 
responsible if no notice were given. To 
avoid confusion and a resultant failure 
to provide the required notice, the final 
policy statement clarifies that the 
acquiring or resulting institution is 
ultimately responsible for ensuring that 
the required notices are given.
6. Regulatory Burden

Several letters complained about the 
financial and other compliance burdens 
imposed upon depository institutions 
by the requirements of section 42. Hie 
agencies are very sympathetic to this 
concern and, thus, have attempted to 
produce a policy statement that is 
consistent with the intent of the branch 
closing statute and minimizes burden to 
the industry. Hie agencies note that 
depository institutions are bound to 
comply with the explicit requirements 
of section 42.
7. Interruption o f  Service

The agencies proposed that section 42 
would not apply to an interruption of 
service caused by an event beyond the 
institution’s control (ag., natural 
catastrophe), unless the institution 
closed or did not reopen the branch 
following the incident A few 
commenters argued that the posting of 
the notice in cases where the branch

would not reopen could mean—and 
would have meant in the case of 
branches destroyed by Hurricane 
Andrew—that an institution would have 
to post a notice amid a pile of rubble. 
The agencies believe that the notice 
should be posted whenever feasible, but 
acknowledge that there will be times 
when the posting on  the premises is not 
practical.

Other commenters asked that the 
agencies find a broader range of causes 
of branch closing to be beyond an 
institution’8 control and thus not 
requiring a notice under section 42, 
Specifically, commenters asked that the 
loss of a lease be found to be beyond the 
institution’s control. The agencies have 
decided not to expand the list of 
examples of what constitutes a 
condition beyond an institution’s 
control. Hie agencies believe that the 
terms of a lease are a factor that is 
within an institution’s control.7
8, R elationship to State Law

A state bankers association pointed 
out that state law may require branch 
closing notices and policies, and asked 
that the agencies determine that 
compliance with state law would satisfy 
section 42. The agencies do not believe 
that it is appropriate to analyze various 
state laws for this purpose, but the 
agencies have amended the policy 
statement to note: (1) If a notice 
provided to customers pursuant to state 
law contains the information required 
by section 42 and is provided with prior 
notice that is consistent with the 
requirements of section 42, then a 
second notice need not be sent; and (2) 
if a notice sent to a state supervisor 
contains the information required by 
section 42 and provides prior notice that 
is consistent with the requirements of 
section 42, then the institution may 
provide a copy of that notice to its 
federal regulator in lieu of a separate 
notice.
9. Reduction o f  Services

Hie final policy statement continues 
to provide that a change in services at 
a branch will not be considered a 
branch closing as long as the facility 
continues to constitute a branch for 
purposes of section 42. In this context, 
the agencies note that a branch that 
reduces its services to that of an ATM 
would be deemed to have dosed the 
branch for purposes of section 42. This 
is because, as discussed above, for

7l t »  agencies recognized that institutions A at 
entered into leases prior to enactment of FDICUA 
would so t have boon able to take the provisions of  
section 42 into consideration, and dm agencies 
issued interim guidance.

purposes of the branch dosing statutes 
an ATM is not considered a branch.
10. Branch Closing Policy

The agencies’ proposals differed with 
respect to their provisions regarding 
branch closing policies. The OCC and ' 
OTS included in their proposed policy i 
statements a fist of items that an 
institution might want to consider 
including in its poficy statement; die 
goal was to provide guidance to 
institutions In adopting their policies. 
The Board of Governors and the FDIC 
did not include such a list Because 
section 42 does not prescribe the 
contents of a branch dosing policy and 
does not delegate to the agendas that 
authority, all the agencies have dedded 
to omit any fist of suggested items. 
Thus, the final policy statement retains 
the requirement of a written policy 
appropriate to the size and needs of the 
institution, but does not prescribe any 
suggested contents of that policy.
Policy Statement of Board of Governors 
of the Federal Reserve System, Offic e of 
the Comptroller of the Currency, 
Federal Deposit Insurance Corporation, 
and Office of Thrift Supervision 
Concerning Branch (Hosing Notices and 
Policies
Purpose

This poficy statement provides 
guidance to insured depository 
institutions concerning requirements 
that an institution provide prior notice 
of any branch closing and establish 
internal policies for branch dosings.
Background

The Federal Deposit Insurance 
Corporation Improvement Act of 1991 
(Pub. L. 192-242,105 Stat. 2236) 
(FDIQA) was enacted on December 19, 
1991. Section 228 of the FDICUA adds a 
new section 42 to the Federal Deposit 
Insurance Act {FDI Act) (12 U.S.C. 
1831r-l) that imposes notice 
requirements on insured depository 
institutions that intend to dose 
brandies.1 The provision became 
effective on December 19,1991.

The law requires an insured 
depository institution to submit a notice 
of any proposed branch dosing to the 
appropriate Federal hanking agency no 
later than 90 days prior to the date of 
the proposed branch closing. Hie 
required notice must indude a detailed 
statement of the reasons for the decision 
to close the branch and statistical or

1 An insured depository institution means any 
bank or savings association, as defined insecti:>n 
3 of the FDI Act, the deposits of which ere insured 
by the FDIC.
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other information in support of such 
reasons.

The law also requires an insured 
depository institution to notify its 
customers of the proposed closing. The 
institution must mail the notice to the 
customers of the branch proposed to be 
closed at least 90 days prior to the 
proposed closing. The institution also 
must post a notice to customers in a 
conspicuous manner on the premises of 
the branch proposed to be closed at least 
30 days prior to the proposed closing.

Additionally, the law requires each 
institution to adopt policies regarding 
closings of branches of the institution.
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Applicability
Section 42 applies to the closing of a 

“branch” by an insured depository 
institution. The agencies consider a 
“branch” for purposes of section 42 to 
be a traditional brick-and-mortar 
branch, or any similar banking facility, 
at which deposits are received or checks 
paid or money lent. Thus, for example, 
notice pursuant to section 42 would not 
be required for the closing of an ATM 
or temporary branch. Institutions that 
are in doubt about the coverage of a 
particular closing should consult the 
appropriate Federal banking agency.

An institution must file a branch 
closing notice whenever it closes a 
branch, including when the closing 
occurs in the context of a merger, 
consolidation or other form of 
acquisition. Transactions subject to 
expedited approval under the Bank 
Merger Act (12 U.S.C. 1828) must also 
file a branch closing notice. The 
responsibility for fifing the notice lies 
with the acquiring or resulting 
institution, but either party to such a 
transaction may give the notice. Thus, 
for example, the purchaser may give the 
notice prior to consummation of the 
transaction where the purchaser intends 
to close a branch following 
consummation, or the seller may give 
the notice because it intends to close a r  
branch at or prior to consummation. In 
the latter example, if the transaction 
were to close ahead of schedule, the 
purchaser, if authorized by the 
appropriate federal banking agency, 
could operate the branch to complete 
compliance with the 90-day 
requirement without the need for an 
additional notice.

The law does not apply to mergers, 
consolidations, or other acquisitions,

! including branch sales, that do not 
result in any branch closings. In 
addition, the law does not apply where 
a branch is relocated. For purposes of 
fids policy statement, a brandi 
relocation is a movement within the 

■ same immediate neighborhood that does

not substantially affect the nature of the 
business or customers served. Generally, 
relocations will be found to have 
occurred only when short distances are 
involved: for example, moves across the 
street, around the comer, or a block or 
two away. Moves of less than 1000 feet 
will generally be considered to be 
relocations, in less densely populated 
areas, where neighborhoods extend 
farther and a long move would not 
significantly affect the nature of the 
business or the customers served by the 
branch, a relocation may occur over 
substantially longer distances. 
Institutions that are in doubt about 
whether a relocation or closing has 
occurred should consult the appropriate 
Federal banking agency.

Consolidations of branches are 
considered relocations if the branches 
are located within the same 
neighborhood and the nature of the 
business or customers served is not 
affected. Thus, for example, a 
consolidation of two branches on the 
same block following a merger would 
not constitute a branch closing. The 
same standards apply to consolidations 
as to relocations.

Changes of services at a branch are 
not considered a branch closing, 
provided that the remaining facility 
constitutes a branch (as defined 
herein),2

In addition, section 42 does not apply 
when a branch ceases operation but is 
not closed by an institution. Thus, the 
law does not apply to:

• A temporary interruption of 
service caused by an event beyond the 
institution’s control [e.g., a natural 
catastrophe), ¿f the insured depository 
institution plans to restore branching 
services at the site in a timely manner; 3

• Transferring back to the FDIC or 
Resolution Trust Corporation, pursuant 
to the terms of an acquisition agreement, 
a branch of a failed bank or savings 
association operated on an interim basis 
in connection with the acquisition of all 
or pari of a failed bank or savings 
association, so long as the transfer 
occurs within the option period or 
within an occupancy period, not to

a The agencies note that where, after a reduction 
in services, the resulting facility no longer qualifies 
as a branch, section 42 would apply. Thus, notices 
of branch closing would be required if an 
institution were to replace a  traditional brick-and- 
mortar branch with an ATM  

s Section 42 would apply, however, if the 
institution were closed or did not reopen the branch 
following the incident. Although prior notice would 
not be possible in such a  case, the institution 
should notify the customers of the branch and the 
appropriate federal banking agency in the manner 
specified by section 42 to the extent possible and 
as soon as possible after the decision to close the 
branch has been made.

exceed 180 days, provided in the 
agreement.
N otice o f  Branch Closing to the Agency

The law requires an insured 
depository institution to give notice of 
any proposed branch closing to the 
appropriate Federal banking agency no 
later than 90 days prior to the date of 
the proposed branch closing. The 
required notice must include the 
following:

• Identification of the branch to be 
closed;

• The proposed date of closing;
• A detailed statement of the reasons 

for the decision to close the branch; and
• Statistical or other information in 

support of such reasons consistent with 
the institution’s written policy for 
branch closings.

If an institution believes certain 
information included in the notice is 
confidential in nature, the institution 
should prepare such information 
separately and request confidential 
treatment. The agency will decide 
whether to treat such information 
confidentially under the Freedom of 
Information Act (5 U.S.C. 552).

If a notice provided to a state 
supervisory agency pursuant to state 
law contains die information outlined 
above, then the institution may provide 
a copy of that notice to the appropriate 
federal banking agency in satisfaction of 
section 42, provided that the notice is 
filed at least 90 days prior to the date 
of the branch closing.
N otice o f Branch Closing to Customers

The law requires an insured 
depository institution that proposes to 
close a branch to provide notice of the 
proposed closing to the customers of the 
branch. A customer of a branch is a 
patron of an institution who has been 
identified with a particular branch by 
such institution through use, in good 
faith, of a reasonable method for 
allocating customers to specific 
branches. An institution that allocates 
customers to its branches based on 
where a customer opened his or her 
deposit or loon account will be 
presumed to have reasonably identified 
each customer of a branch. The agencies 
recognize that use of this means of 
allocation, and perhaps others, may 
result in certain branches not being 
assigned any customers, but believe that 
this result is permissible so long as the 
means of allocation is reasonable; if 
such a branch is closed, then 
notification to the appropriate agency 
and posting of a notice on the branch 
premises will suffice. Finally, an 
institution need not change its 
recordkeeping system in order to make
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a reasonable determination of who is a 
customer of a branch.

Under section 42, an institution must 
include a customer notice at least 90 
days in advance of the proposed closing 
in at least one of die regular account 
statements mailed to customers, or in a 
separate mailing. If the branch closing 
occurs after the proposed date of 
closing, no additional notice is required 
to be mailed to customers (or provided 
to the appropriate federal banking 
agency) if the institution acted in good 
faith in projecting the date for closing 
and in subsequently delaying the 
closing.

Hie mailed customer notice should 
state the location of the branch to be 
closed and die proposed date of closing, 
and either identify where customers 
may obtain service following the closing 
date or provide a telephone number for 
customers to call to determine such 
alternative sites. If a notice of branch 
closing provided to customers pursuant 
to state law contains this information, 
then a separate notice need not be sent, 
provided that the notice is sent at least 
90 days prior to the dosing.

Under section 42, an institution also 
must post notice to branch customers in 
a conspicuous manner on the branch 
premises at least 30 days prior to the 
proposed closing. This notice should 
state the proposed date of closing and 
identify where customers may obtain 
service following that date or provide a 
telephone number for customers to <»11 
to determine such alternative sites. An 
institution may revise the notice to 
extend the projected date of closing 
without triggering a new 30-day notice 
period.

In some situations, an institution, In 
its discretion and to expedite 
transactions, may mail and post notices 
to customers of a proposed branch 
closing that is contingent upon an event. 
For example, in the case of a proposed 
merger or acquisition, an institution 
may notify customers of its intent to 
close a branch upon approval by the 
appropriate Federal banking agency of 
the proposed merger or acquisition.
P olicies fo r  Branch Closings

The law requires all insured 
depository institutions to adopt policies 
for branch closings. Each institution 
with one or more branches must adopt 
such a policy. If an institution currently 
has no branches, it must adopt a policy 
for branch closing before it establishes 
its first branch. The policy should be in 
writing and meet the size and needs of 
the institution.

Each branch closing policy adopted 
pursuant to section 42 should include 
factors for determining which branch to

dose and which customers to notify, 
and procedures for providing the 
notices required by the statute.
Com pliance

As part of each Community 
Reinvestment Act (CRA) examination, 
the Federal banking agendas will 
examine for compliance with section 42 
of FDICLA to determine whether the 
institution has adopted a branch closing 
policy and whether the institution 
provided die required notices when it 
closed a branch. If mi institution foils to 
comply with section 42, the appropriate 
federal hanking agency may make 
adverse findings in the CRA evaluation 
or take appropriate enforcement action.

By order of the Board of Governors of the 
Federal Reserve System.

Dated: September 9,1993.
William W. W iles,'
Secretary o f the Board.

Dated: September 8,1993.
Eugene A. Ludwig,
Comptroller of the Currency.

Dated: August 10,1993.
Hoyle L. Robinson,
Executive Secretary, Federal Deposit 
Insurance Corporation.

By the Office of Thrift Supervisor 
Dated: August 11,1993.

Jonathan L. Fiechter,
Acting Director.
[FR Doc. 93-22847 Filed 9-20-93; 8:45 am]
BILUMQ CODE «210-01-#, 4*10-33-#, «714-01-#, an* 
«720-01-#

DEPARTMENT O F TRANSPORTATION

Federal Highway Administration

Environmental Impact Statement; 
Merrlmec River Crossing, Sauk and 
Columbia Counties, Wl

AGENCY: Federal Highway 
Administration (FHWA), DOT.
ACTION: N o tic e  o f  in te n t .

SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for alternative Wisconsin River 
crossings at Merrimac in Sauk and 
Columbia Counties, Wisconsin.
FOR FURTHER INFORMATION CONTACT: 
Ricard Madrzak, Federal Highway 
Administration, 4502 Vernon 
Boulevard, Madison, Wisconsin 53705, 
telephone (608) 264-5968. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
Wisconsin Department of 
Transportation (DOT), will prepare an 
Environmental Impact Statement (EIS)

on a proposal to improve State Trunk 
Highway 113 (STH113) crossing the 
Wisconsin River at Merrimac between 
Sauk and Columbia Counties. A free 
ferry provides the link between 
Columbia and Sauk Counties for STH 
113. The ferry operates 24 hours, daily, 
between mid-April and December 1. 
The Average Dedly Traffic Count (ADT) 
in 1988 was 900.

The length of the ferry crossing is 
2,500 feet. The purpose of the project is 
to determine alternatives for die river 
crossing including: (1) Continue ferry 
service with a replacement vessel; (2) 
construct a structure with 
discontinuation of free ferry service. 
The bridge alternative will include the 
possibility of drivers paying a fee for 
limited-hours of operation by a private, 
Variations of each alternative will be 
studied as well.

Improvements to the river crossing are 
being considered to provide safe, 
dependable, and efficient travel. 
Important issues identified indude 
possible impacts on: Historic and 
archaeological properties, economic 
development, and land uses.

A coordination meeting for those 
Federal, State, and local agencies 
expressing an interest is scheduled for 
October 1993. Letters describing the 
proposed action and soliciting 
comments will be sent to agendas that 
may have an interest. Several Public 
Informational Meetings will he held 
throughout the study process, the first of 
which will be in the fell of 1993. A 
Public Hearing is planned for January
1995. Public Notice will be given for the 
time and place of the Public Hearing.

The draft EIS will be available for 
public and agency review and comment 
prior to the Public Hearing. To ensure 
that the full range of issues related to 
this proposed action are addressed and 
all significant issues identified, 
comments, and suggestions are invited 
from all interested parties.
(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. Tim regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation oa 
Federal programs and activities apply to this 
program.)

Issued on: September 9,1993.
Jaclyn Lawton,
Environmental Program Engineer, Madison, 
Wisconsin.
[FR Doc. 93-22978 Filed 9-20-93; 8:45 am] 
BILUNO CODE 4910-23-M
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DEPARTMENT O F TH E  TREASURY

Internal Revenue Service

Art Advisory Panel; Closed Meeting

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Notice of closed meeting of Art 
Advisory Panel.

SUMMARY: Closed meeting of the Art 
Advisory Panel will be held in 
Washington, DC.
OATES: The meeting will be held 
October 14 and 15,1993.
FOR FURTHER INFORMATION CONTACT:
Karen Cardan, CC:AP:AS:4, 901 D 
Street, SW., Washington, DC 20024. 
Telephone No. (202) 401-4128 (not a 
toll free number).

Notice is hereby given pursuant to 
section 10(a}(2] of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1988), 
that a closed meeting of the Art 
Advisory Panel will be held on October 
14 and 15,1993 in room 240 beginning 
at 9:30 aj&L, Aerospace Center Building, 
901D Street, SW., Washington, DC 
20024.

The agenda will consist of the review 
and evaluation of the acceptability of 

j fair market value appraisals of wades of 
art involved in Federal income, estate, 
or gift tax returns. This will involve die 
discussion of material in individual tax 
returns made confidential by the 
provisions of section 6103 of title 26 of 
the United States Code.

A determination as required by 
section 10(d) of the Federal Advisory 
Committee Act has been made that this 
meeting is concerned with matters listed 
in section 552b(c) (3), (4), (6), and (7) of 
title 5 of the United States Code, and 
that the meeting will not be open to the 
public.

T he Commissioner of Internal 
Revenue has determined that this 
document is not a major rule as defined 
in Executive Order 12291 and that a 
regulatory impact analysis therefore is 
not required. Neither does this 
document constitute a rule subject to 
the Regulatory Flexibility Act (5 U.S.C. 
Chapter 6h
Margaret M ilner R ichardson,
Commissioner.
Jacquelyn B. Burgess,
Certified Copy.
[PR Doc. 93-22987 Filed 9-20-93; 8:45 ami 
“ JA ia CODE 4SM -M -U

DEPARTMENT O F  TRANSPORTATION

National Highway Traffic Safety 
Administration

Research and Development Programs 
Meeting

AGENCY: National Highway Traffic 
Safety Administration, DOT.
ACTION: Notice.

SUMMARY: This notice announces a 
public meeting at which NHTSA unit 
describe and discuss specific research 
and development projects and requests 
suggestions for agenda topic».
DATES AND TIMES: The National Highway 
Traffic Safety Administration will hold 
a public meeting devoted primarily to 
presentations of specific research and 
development projects on October 12, 
1Q93, beginning at 1:30 p.m. and ending 
at approximately 5 pun. The deadline 
for interested parties to suggest agenda 
topics is 4:15 p.m. on September 27, 
1993. Questions may be submitted in 
advance regarding the Agency's research 
and development projects. They must be 
submitted in writing by October 6,1993 
to the address given below. If sufficient 
time is available, questions received 
after the October 6 date will be 
answered at the meeting in the 
discussion period. The individual, 
group or company asking a question 
does not have to be present for the 
question to be answered. A consolidated 
list of the questions submitted by 
October 6 will be available at the 
meeting and will be mailed to requesters 
after the meeting.
ADDRESSES: The meeting will be held at 
the Ramada Inn, near Detroit Metro,
8270 Wickham Rd., Romulus, MI 48174. 
Suggestions for specific R&D topics as 
described below and questions for toe 
October 12,1993 meeting relating to the 
Agency’s research and development 
programs should be submitted to George 
L. Parker, Associate Administrator for 
Research and Development, NRB-Ol, 
National Highway Traffic Safety 
Administration, room 6206,400 
Seventh St. SW., Washington, DC 
20590. The fax number is 202-366- 
5930.
SUPPLEMENTARY INFORMATION: NHTSA 
intends to provide detailed 
presentations about its research and 
development programs in a series of 
quarterly public meetings. The purpose 
is to make available more complete and 
timely information regarding toe 
Agency's research and development 
programs. At the first meeting, on April
6,1993, NHTSA officials from the Office 
of Research and Development provided 
a summary overview of research and

development projects In the areas of 
crashworthiness and crash avoidance.
At the second meeting, held on June 23, 
1993, NHTSA staff gave detailed 
presentations about the agency's frontal 
and rollover crash protection research 
projects, including the topics of 
structural integrity, door latch integrity, 
and glass-plastic glazing. Hie next 
meeting in this series will be held on 
October 12,1993.

NHTSA requests suggestions from 
interested parties on toe specific agenda 
topics. NHTSA will base its decisions 
about the agenda, in part, on toe 
suggestions it receives by September 27, 
1993 and the suggestions already 
received in response to the previous 
request of May 17,1993 (93 FR 28909). 
Before the meeting, it will publish a 
notice listing the research and 
development topics to be discussed. 
NHTSA asks that toe suggestions be 
taken from the list below and that they 
be limited to five, in priority order, so 
that toe presentations at toe October 12 
R&D meeting can be most useful to the 
audience. The list does not include the 
topics discussed at the previous meeting 
on June 23,1993.
Specific Crashworthiness R&D topics 

are:
Dynamic side impact—LTVs 
Hybrid in  chest deflection 
Improved safety belt design 
Upgrade fuel system integrity 
Highway traffic injury studies 
Head and neck injury research 
Thorax in jury research 
Human injury simulation and analysis 
Crash test dummy component 

development
Vehicle aggressivity and fleet 

compatibility
Upgrade side crash protection 
Upgrade seat and occupant protection 

system
Child safety research 
Electric vehicle safety 

Specific Crash Avoidance R&D topics 
are:

Vehicle motion environment 
Crash causal analysis 
Heavy track antilock brake systems 
Long combination vehicle safety 
Drowsy driver monitoring 
Driver workload assessment 

Specific topics from the National Center 
for Statistics and Analysis are:

New data elements for FARS and 
NASS

Special Crash investigations program 
regarding air bag performance 

Pedestrian special NASS data 
collection project 

Critical Outcome Data Evaluation 
System (CODES)—Linkage of 
databases on police accident
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reporting and medical outcomes.
This meeting is followed on the next 

day by the regular quarterly NHTSA 
Technical Industry Meeting, which was 
announced on August 19,1993 (58 FR 
44206).

Questions regarding research projects 
that have been submitted in writing in 
advance will be answered as time 
permits. A transcript of the meeting, 
copies of materials handed out at the 
meeting, and copies of the suggestions 
offered by commenters will be available 
for public inspection in the NHTSA 
Technical Reference Section, room 
5108, 400 Seventh Street, SW., 
Washington, DC 20590. Copies of the 
transcript will then be available at 10 
cents a page, upon request to NHTSA 
Technical Reference Section. The 
Technical Reference Section is open to 
the public from 9:30 a.m. to 4 p.m.

NHTSA will provide technical aids to 
participants as necessary, during the 
NHTSA Industry Research and 
Development Meeting. Thus any person 
desiring assistance of “auxiliary aids” 
(e.g. sign-language interpreter, 
telecommunication devices for deaf 
persons (TTDs), readers, taped texts, 
braille materials, or large print materials 
and/or a magnifying device), please 
contact Barbara Coleman on 202/366- 
1537 by COB October 4,1993.
FOR FURTHER INFORMATION CONTACT: Dr. 
Richard L. Strombotne, Special 
Assistant for Technology Transfer 
Policy and Programs, Office of Research 
and Development, 400 Seventh Street, 
SW., Washington, DC 20590. Telephone: 
202-366-4730. Fax number: 202-366- 
5930.

Issued: September 15,1993.
George L. Parker,
Associate Administrator for Research and 
Development.
(FR Doc. 93-22985 Filed 9-20-93: 8:45 am]
BILLING CODE 4910-69-M

OFFICE OF UNITED STA TES  TRADE 
REPRESENTATIVE

Trade Policy Staff Committee (TPSC); 
Generalized System of Preferences 
(GSP); Notice of Special Expedited 
Review of Cyprus’ Eligibility as a 
Beneficiary Developing Country Under 
the GSP and Deadline for Public 
Comment

AGENCY: Office of the United States 
Trade Representative.
ACTION: Initiation of expedited GSP 
review and solicitation of public 
comment with respect to request to 
suspend Cyprus horn the list of 
beneficiary developing countries.

SUMMARY: The purpose of this notice is 
to announce the initiation of an 
expedited review to consider the 
suspension of Cyprus from the list of 
beneficiary developing countries for 
purposes of the GSP.
FOR FURTHER INFORMATION CONTACT:
GSP Subcommittee, Office of the United 
States Trade Representative, 600 17th 
Street, NW., room 517, Washington, DC 
20506. The telephone number is (202) 
395-6971. Public versions of all 
documents relating to this review will 
be available for review by appointment 
with the USTR public reading room 
shortly following the filing deadline*. 
Appointments may be made from 10 
a.m. to noon and 1 p.m. to 4 p.m. by 
calling (202) 395-6186.
SUPPLEMENTARY INFORMATION: On April
30,1993, Cyprus was placed on a watch 
list under the provisions of “Special 
301” (19 U.S.C. 2411-2420). On June 1, 
the International Intellectual Property 
Alliance (“IIPA”) filed a petition with 
the GSP Subcommittee of the TPSC 
requesting suspension of Cyprus’ status 
as a beneficiary developing country for 
purposes of the GSP. The petition 
alleges that because Cyprus delayed the 
implementation of its new copyright 
law and suspended the penalties under 
its current copyright law, it does not 
provide adequate and effective 
protection of intellectual property rights 
and therefore is not in compliance with 
the eligibility criterion set forth in 
section 502(c)(5) of the Trade Act of 
1974 (19 U.S.C. 2462(c)(5)). The IIPA’s 
petition requests that the consideration 
of Cyprus’ eligibility for GSP be timed 
to coincide with the review of Cyprus 
under “Special 301”. In light of the 
developments set forth in the IIPA’s 
petition, the TPSC has decided to accept 
the petition and to consider it on an 
expedited basis. Accordingly, this 
notice initiates an expedited review to 
consider the IIPA’s request to suspend 
Cyprus’ status as a beneficiary 
developing country for purposes of the 
GSP.

The GSP Subcommittee of the TPSC 
invites submissions in support of or in 
opposition to the matter that is the 
subject of this notice. The 
Subcommittee also invites submissions 
on the possible effects of suspending 
Cyprus’ status as a beneficiary 
developing country for purposes of the 
GSP. All such submissions should 
conform to 15 CFR 2007.0 et. seq. 
Interested parties must submit an 
original and fourteen (14) copies of 
written briefs or statements, in English, 
in connection with this review. This 
will be the only opportunity to submit

written comments. No public hearings 
are being held on this matter. *

All submissions should be submitted 
to the Chairman of the GSP 
Subcommittee of the Trade Policy Staff 
Committee, 600 17th Street, NW., room 
517, Washington, DC 20506. Comments 
must be received no later than 5 p.m on 
October 13,1993. Information submitted 
in connection with the expedited review 
will be subject to public inspection by 
appointment with the staff of the USTR 
public reading room, except for 
information granted “business 
confidential” status pursuant to 15 CFR 
2003.6 and other qualifying information 
submitted in confidence pursuant to 15 
CFR 2007.7. If the document contains 
business confidential information, an 
original and fourteen (14) copies of a 
nonconfidential version of the 
submission along with an original and 
fourteen (14) copies of the confidential 
version must be submitted. In addition, 
the document containing confidential 
information should be clearly marked 
“confidential” at the top and bottom of 
each page of the document. The version 
that does not contain business 
confidential information (the public 
version) should also be clearly marked 
at the top and bottom of every page 
(either “public version” or “non
confidential”).

All communications with regard to 
this review should be addressed to: GSP 
Subcommittee, Office of the United 
States Trade Representative, 600 17th 
Street, NW., room 517, Washington, DC 
20506. The telephone number is (202) 
395-6971. Questions may be directed to 
any member of the staff of the GSP 
Information Center. ~
Frederick L. Montgomery,
Chairman. Trade Policy Staff Committee.
[FR Doc. 93-22988 Filed 9-20-93; 8:45 am) 
BILLING CODE 3901-01-M

Thailand: Revocation of Priority 
Foreign Country Designation

AGENCY: Office of the United States 
Trade Representative.
ACTION: Notice of revocation of “priority 
foreign country” identification pursuant 
to section 182(c)(1)(A) of the Trade Act 
of 1974, as amended (Trade Act).

SUMMARY: On April 28,1993, the USTR 
identified Thailand as a “priority 
foreign country” pursuant to section 
182(a) of the Trade Act (19 U.S.C. 
2242(a)). Since the announcement of 
that action, the Royal Thai Government 
has strengthened enforcement of
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copyright and trademark rights and 
committed to bring Thai intellectual 
property laws up to world standards, hi 
view of the actions that the Thai 
Government has taken and in the 
expectation of further progress on these 
issues, the USTR has decided to revoke 
the identification of Thailand as a 
“priority foreign country” under section 
182(c)(1)(A) of the Trade Act (19 U.S.C. 
2242(c)(1)(A)). The USTR has 
consequently placed Thailand on the 
“special 301 priority watch list** and 
will continue to monitor Thai actions 
under section 306 of the Trade A ct 
EFFECTIVE DATE: Revocation of 
Thailand’s identification as a “priority 
foreign country” is effective cm 
September 7,1993.
FOR FURTHER INFORMATION CONTACT: 
Robert Godec, Director for Southeast 
Asian Affairs (202) 395-6813, Gordana 
Eaip, Deputy Assistant USTR for 
Intellectual Property (202) 395-6814, or 
Thomas Robertson, Assistant General 
Counsel (202) 395-6800, Office of the 
U.S. Trade Representative. 
SUPPLEMBfTARY INFORMATION: Thailand 
has been the subject of two section 301 
investigations concerning the Thai 
Government's failure to enforce its 
copyright law and the denial of 
adequate and effective patent 
protection. The USTR initiated these 
investigations pursuant to petitions filed

by the International Intellectual 
Property Alliance and the 
Pharmaceutical Manufacturer’s 
Association respectively.

On December 21,1991, the USTR 
determined that the Thai Government’s 
failure to enforce its copyright law was 
unreasonable and a burden or restriction 
on U.S. commerce. The USTR also 
determined that as the Thai Government 
had taken initial steps to improve 
enforcement procedures ana combat 
piracy through raids and initiation of 
court actions the appropriate action 
pursuant to section 301 was to terminate 
the investigation and monitor the 
situation under section 306 of the Trade 
A ct

On March 13,1992, the USTR 
determined that although the Thai 
Government had enacted an improved 
patent law, the continuing deficiencies 
in that law and failure to provide 
protection for certain pharmaceutical 
products (pipeline protection) 
constituted a denial of adequate and 
effective patent protection. The Thai 
patent law and practices were found to 
be unreasonable and a burden or 
restriction on U.S. commerce. 
Implementation of trade action was 
delayed in this case and the USTR 
monitored actions to implement the 
patent law under section 306.

In early 1993, the Thai government 
began taking specific actions to improve

the level of enforcement. These efforts 
continued after the USTR again 
identified Thailand as a “priority 
foreign country” on April 28,1993. The 
Thai government also acted to improve 
regulations implementing the patent law 
and provided a form of “pipeline” 
protection for pharmaceuticals through 
a regulatory review process, in addition, 
the Thai government has made 
significant progress in drafting a new 
copyright law. During a series of 
consultations, the Thai Government has 
committed to continued ftnfnrrflroent 
efforts and to submit improved 
intellectual property laws to the Thai 
Parliament.

As a result of the Thai Government’s 
actions and commitments, the USTR 
decided to revoke Thailand's 
identification as a “priority foreign 
country” and to place that country on 
the “special 301 priority watch lis t”
The USTR will continue to monitor 
progress on the enforcement and patent 
issues under section 306 and work with 
the Thai government to improve 
protection and enforcement of 
intellectual property rights in Thailand. 
Irving A. Williamson,
Deputy General Counsel, Chairman, Section 
301 Committee.
[FR Doc. 93-23083 Filed 9-20-93; 8:45 am]
BILUNG CODE 9190-01-M
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This section of the F E D E R A L  R E G IS T E R  
contains notices of meetings published under 
the “Governm ent in the Sunshine Act" {Pub. 
L. 94-409) 5 U .S .C . 552b(e)(3 ).

NUCLEAR REGULATORY COMMISSION 
DATE: Weeks of September 20, 27, 
October 4, and 11,1993.
PLACE: Commissioners* Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland.
STATUS: Public and Closed.
MATTERS TO BE CONSIDERED:

Week of September 20 

Monday, September 20 
10:00 a.mi

Briefing on Results of 2.206 Workshop 
(Public Meeting)

(Contact: Chip Cameron, 301-504-1642) 
1:30 p.m.

Briefing on Status of AP600 and SBWR 
Thermal/Hydraulic Testing (Public 
Meeting)

(Contact: Brian Sheron, 301-492-3500) 
3:00 p.m.

Briefing on NRC Reactor Inspection 
Program Assessment and Planned 
Improvements (Public Meeting) 

(Contact: Anthony Gody, Sr., 301-492- 
1257)

Tuesday, September 21 
10:30 a.m.

Affirmation/Discussion and Vote (Public 
Meeting) (if needed)

Week of September 27—Tentative 

Thursday, September 30 
2:00 p.m.

Briefing on Requirements for Storage and 
Transportation Casks (Public Meeting) 

(Contact: Guy Arlotto, 301-504-3326)
3:30 p.m.

Affirmation/Discussion and Vote (Public 
Meeting) (if needed)

Week of October 4—Tentative
There are no meetings scheduled for the 

Week pf October 4.

Week of October 11—'Tentative
There are no meetings scheduled for the 

Week of October 11.
ADDITIONAL INFORMATION:

By a vote of 4-0  on September 14, the 
Commission determined pursuant to 
U.S.C. 552b(e) and § 9.107(a) of the 
Commission’s rules that "Briefing by 
Executive Branch” (CLOSED—Ex. 1) be 
held on September 15, and on less than 
one week’s notice to the public.

By a vote of 4-0  on September 14, the 
Commission determined pursuant to

U.S.C. 552b(e) and § 9.107(a) of the 
Commission’s rules that "Briefing by 
Executive Branch” (CLOSED—Ex. 1) be 
held on September 17, and on less than 
one week’s notice to the public.

Note: Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the S unshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date.

To Verify the Status of Meeting Call 
(Recording)—(301) 504-1292.
CONTACT PERSON FOR MORE INFORMATION; 
William Hill, (301) 504-1661.

Dated: September 16,1993.
William M. Hill, Jr.,
SECY Tracking Officer, Office o f the 
Secretary.
[FR Doc. 93-23250 Filed 9-17-93; 2:58 pm]
BILLING CODE 7590-01-M

SECURITIES AND EXCHANGE COMMISSION
Notice is hereby given, pursuant to 

the provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of September 20,1993.

Closed meetings will be held on 
Tuesday, September 21,1993, at 10:00 
a.m., Wednesday, September 22,1993, 
following the 10:00 a.m. open meeting, 
and on Thursday, September 23,1993, 
at 10:00 a.m. An open meeting will be 
held on Wednesday, September 22, 
1993, at 10:00 a.m.

Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meetings. Certain 
staff members who have an interest in 
the matters may also be present.

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c) (4), (8), (9)(A) and (10) 
and 17 CFR 200.402(a) (4), (8), (9)(i) and
(10), permit consideration of the 
scheduled matters at closed meetings.

Commissioner Beese, as duty officer, 
voted to consider the items listed for the 
closed meetings in closed session.

The subject matter of the closed 
meeting scheduled for Tuesday, 
September 21,1993, at 10:00 a.m„ will 
be:

Institution of administrative proceedings of 
an enforcement nature.

Institution of injunctive actions.
Regulatory matter regarding financial 

institution.
Consideration of amici participation.
Opinions.
The subject matter of the open 

meeting scheduled for Wednesday, 
September 22,1993, at 10:00 a.m., will 
be:

1. The Commission will hear oral argument 
on an appeal by Kingsley, Jennison, McNulty 
& Morse, Inc, a registered investment adviser, 
and Richard Kingsley, one of its principals, 
from the decision of an administrative law 
judge. For further information, please contact 
R. Moshe Simon at (202) 272-7404.

2. Consideration of whether to adopt rules 
53, 54 and 57, under the Public Utility 
Holding Company Act of 1935. Rule 53 
defines a partial safe harbor for registered 
holding company financing of exempt 
wholesale generator acquisitions, and rule 54 
creates a similar safe harbor for other 
transactions involving companies in the 
registered system. Rule 57 prescribes 
notification (Form U-57) and reporting 
requirements (Form U-33-S) for foreign 
utility companies and their associate public- 
utility companies. The Commission will also 
consider amendments to Forms U5S and U - 
3A-2. For further information, please contact 
Karrie McMillan at (202) 504-3387.

3. Consideration of whether to publish for 
comment proposed amendments to rule 87 to 
require Commission approval for the sale of 
goods and services and construction 
rendered, directly or indirectly, both to 
exempt wholesale generators and foreign 
utility companies from, and by such entities 
to, other companies in the registered holding 
company system. For further information, 
please contact Karrie McMillan at (202) 504- 
3387.

The subject matter of the closed 
meeting scheduled for Wednesday, 
September 22,1993, following the 10:00 
a.m. open meeting, will be:

Post oral argument discussion.
The subject matter of the closed 

meeting scheduled for Thursday, 
September 23,1993, at 10:00 a.m., will 
be:

Institution of injunctive actions.
Settlement of injunctive actions.
Institution of administrative proceedings of 

ah enforcement nature.
Settlement of administrative proceedings 

of an enforcement nature.
Opinions.
At timeâ, changes in Commission 

priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if
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any, matters have been added, deleted 
or postponed, please contact: Bruce 
Rosenblum at (202) 272-2300.

Dated: September 14,1993.
Jonathan G. Katz,
Secretary.
[FR Doc. 93-23251 Filed 9-17-93; 2:58 pm] 
MLUNO COOE M l 0-01 ~M
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FEDERAL TRADE COMMISSION

16 CFR Part 435
RIN 3084-AA19

Trade Regulation Rule; Mail or 
Telephone Order Merchandise

AGENCY: Federal Trade Commission. 
ACTION: Final trade regulation rule.

SUMMARY: In order to correct unfair or 
deceptive acts or practices in the sale of 
telephone order merchandise, the 
Federal Trade Commission amends its 
Trade Regulation Rule “Mail Order 
Merchandise” (the “Mail Order Rule” or 
the “MOR”) to include merchandise 
ordered by telephone; amends the 
MOR’s definition of a “properly 
completed order” in credit sales of mail 
or telephone order merchandise to refer 
to the time sufficient information is 
received by the merchant from the 
consumer to process the order; and, in 
situations in which no shipment time is 
expressly represented, increases from 30 
to $0 d ay s the shipment and delay 
notification deadlines for orders 
accompanied by applications for credit. 
The Commission has deleted the MOR 
provisions creating rebuttable 
presumptions of non-compliance when 
sellers do not provide required notices 
or options.in writing by first class mail, 
and do not provide a written, postage 
prepaid means for buyers to notify the 
seller regarding the decision to cancel. 
The title of the Trade Regulation Rule 
(“TRR”) is now changed to “Mail or 
Telephone Order Merchandise,” and the 
terms “telephone” and “mail or 
telephone sales” are defined.

Tne amended MOR requires 
merchants to possess a reasonable basis 
for any express shipment representation 
id soliciting the sale of telephone order 
merchandise and, if no .time is 
represented, to have a reasonable basis 
for the implicit representation that 
shipment will be made within 30 days 
of the receipt of the consumer’s properly 
completed order. In situations in which 
the merchant is unable to ship 
telephone order merchandise in the 
time expressly or implicitly represented, 
the amended MOR requires the 
merchant to notify consumers about the 
delay and to offer them the option of 
agreeing to the delay or obtaining a 
prompt refund. In situations in which 
the merchant fails to obtain the 
consumer’s informed consent to delay 
or the consumer exercises the option of 
cancelling the order and obtaining a 
prompt refund, the amended MOR 
requires the merchant to deem the order 
cancelled and to make a prompt refund. 
e ffe c tiv e  DATE: March 1,1994.

ADDRESSES: Requests for copies of the 
TRR and the SBP should be sent to 
Public Reference Branch, room 130, 
Federal Trade Commission,
Washington, DC 20580.
FOR FURTHER INFORMATION CONTACT:
Joel N. Brewer, Division of Enforcement, 
Bureau of Consumer Protection, Federal 
Trade Commission, Washington, DC 
20580, (202) 326-2967.
SUPPLEMENTARY INFORMATION: This 
notice contains the Statement of Basis 
and Purpose (“SBP”) for the TRR, the 
Commission’s determination that a 
Regulatory Analysis is unnecessary and 
the text of the TRR. Pursuant to 
Commission Rule 1.14(c), 16 CFR 
1.14(c), this TRR shall be considered 
promulgated at 3 p.m. Eastern Standard 
Time (“EST”) on the fourth day after 
this notice is published. In the event 
such day falls on a Saturday, Sunday or 
national holiday, the TRR shall be 
deemed promulgated at 3 p.m. EST on 
the following business day.

Trade Regulation Rule Concerning Mail 
or Telephone Order Merchandise 
Statement of Basis and Purpose and 
Regulatory Analysis
I. Introduction
A. Overview o f the Rule

Since the MOR1 was promulgated in 
1975, buying by telephone has grown 
enormously. Although the number of 
telephone order transactions annually is 
still fewer than the number of mail 
order sales, the average telephone order 
sale is larger than the average mail order 
sale. Of the approximately $48 billion - 
consumers spend each year for mail and 
telephone order merchandise, roughly 
half the value of these sales consists of 
merchandise ordered by telephone. 
Much of the business conducted by mail 
and telephone is conducted without 
difficulty. However, the record of this 
rulemaking establishes that many 
consumers encounter shipment delays, 
and that these delays are often lengthy.
In some instances, the delays occur 
because the merchants lacked a 
reasonable basis for their express or 
implied shipment claims. In other 
instances, merchants who unexpectedly 
cannot ship on time fail to inform 
consumers adequately about the delays 
or fail to obtain their consent to the 
delays or to refund their money. In some 
cases, the merchants fail either to ship

1 The terms "Mail Order Rule" or "MOR" refer to 
the Trade Regulation Rule promulgated on October 
22 ,1975 . The terms “amended Rule" and 
"amended MOR" mean the Rule issued today. 
Additionally, unless otherwise made clear by the 
contexCany reference to the “TRR" is to the 
amended MOR issued todays

the telephone order merchandise or to 
make any refunds.

The record demonstrates that, in a 
significant number of transactions 
involving delayed shipment, merchants 
selling merchandise by telephone are 
misrepresenting, -at the time of making 
shipment representations, that they 
possess and rely upon a reasonable basis 
for the representations. The record also 
demonstrates that, in a significant 
number of transactions, merchants are 
unilaterally altering a material term of 
the sales contract hy changing the 
promised shipment time without the 
knowledge or consent of consumers. 
Finally, the record demonstrates that, in 
a significant number of transactions, 
although the consumers either did not 
agree to delayed shipment or they 
exercised their option to cancel the 
orders and obtain prompt refunds, 
merchants have failed to deem the 
orders cancelled and to make prompt 
refunds. In the proceedings relating to 
the adoption of the MOR, the 
Commission determined that such 
practices are unfair or deceptive within 
the meaning of section 5(a)(1) of the 
FTC Act, 15 U.S.C. 45(a)(1), in the 
context of mail order transactions, and 
it has concluded in this proceeding that 
these practices also harm consumers 
when committed by telephone order 
merchants. Further, the Commission 
finds that these practices have resulted 
in substantial consumer injury. To 
correct these unfair or deceptive acts or 
practices in the sale of telephone order 
merchandise, the Commission finds it 
necessary to amend the MOR.

The substantiation and notice 
requirements of the amended Rule will 
enable consumers purchasing 
merchandise by téléphoné to make 
informed purchases and cancellation 
decisions based on accurate and timely 
shipment information. By requiring 
merchants to substantiate their 
shipment representations, the amended 
Rule should discourage merchants from 
misrepresenting shipment times and 
implicitly misrepresenting that these 
shipment representations are 
substantiated. By measuring the time in 
which merchants must ship mail or 
telephone order merchandise from the 
time they receive sufficient information 
from consumers to process credit sales 
(rather than when they actually charge 
the accounts), the definition of a 
“properly completed order” in the 
amended Rule also will encourage 
merchants to provide appropriate and 
timely option notices to consumers
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regardless of how they pay for the 
merchandised

The Commission has farther amended 
the MOR to permit merchants who do 
not make express shipment claims to 
ship or perform the other actions 
required by the TRR within 50 rather 
than 30 days where orders are 
accompanied by consumer applications 
for credit to pay for their orders. Finally, 
the TRR defines “telephone" to include 
any direct or indirect use of the 
telephone to order merchandise, 
whether the telephone is activated by, 
or uses the language of, persons, 
machines, or both.
B. H istorical Background

On September 28,1971, the 
Commission initiated proceedings to 
adopt a trade regulation rule 3 under 
section 6(g) of the FTC Act, 15 U.S.C. 
46(g). On January 4,1975, after these 
proceedings were substantially 
completed, the Magnuson-Moss 
Warranty—Federal Trade Commission 
Improvement Act (“Magnuson-Moss 
Act”) became effective.* Pursuant to 
section 202(c)(1) of the Magnuson-Moss 
Act, 15 U.S.C. 57a note, the Commission 
promulgated the MOR on October 22, 
i 1975, in the same manner and with the 
I same validity as if the statute had not 
[been enacted.3 It became effective on 
February 2 ,1976, and has since then 
remained in full force and effect

The instant rulemaking proceeding 
was conducted in accordance with 
section 18 of the FTC Act, 15 U.S.C. 57a. 
On October 27,1988, the Commission 
published an Advance Notice of 
¡Proposed Rulemaking (“ANPR") to 
solicit comment on whether to initiate 
a proceeding to amend the MOR to 
include telephone order merchandise— 
or merchandise ordered by any other 
means—end to change the definition of 
a "properly completed order" for credit 
sales.« To obtain information about 
whether a preliminary regulatory

JIn this regard, the Commission has decided to 
delete §§ 435.1(b)(3)(i) and (ii), which created 
rebuttable presumptions of non-compliance where 
option notices were not provided in writing by first 
class mail, and where a written, postage prepaid 
means to reply to such notices was not provided.

»36 F R 19092.
| »Pub. L. 93 -637 , codified at 15 U.S.C. 57a et seq.
| and 15 U.S.C. 2301 et seq.
[ «40 F R  31582; 16 CFR part 435.

•R011006—1, A -l ,  pp. 43448-49. The rulemaking 
[record in this proceeding has been designated 
8011006 in the Commission’s Public Reference 
Branch. A copy of die ANPR originally appearing 

I in 53 FR 43448 is designated document A -l ,  and 
is tiled in the first volume, labeled R011006—1.
There are 20 categories “A—Q,” for the materials 
in the rulemaking record. These are contained in 
volumes R011006-1 through R011008-4 . Section 
18(bX2XA) of the FTC Act, 15 U.S.C. 57a(b)(2)(A), 
and die Commission’s Rules of Practice, 16 CFR 
1.10, require publication of an ANPR.

analysis pursuant to section 22 of the 
FTC Act, 15 U.S.C. 57b-3, would be 
necessary, the Commission solicited 
comment on whether any of the 
Commission's proposed amendments 
would have an annual effect on the 
economy of $100,000,000 or more, 
would cause a substantial change in the 
cost of goods or services, or would have 
a substantial impact on the persons 
regulated.7

Thirty-four comments were filed.
Three were from direct marketing or 
retail merchant trade associations,« five 
from business-to-consumer and 
business-to-business direct marketers,« 
two from advertising agencies and 
advertising media.10 seven from state 
consumer protection agencies,11 one 
from a charity,13 one from a consumer 
association,13 and 15 from individual 
consumers.14 Generally, the comments 
supported extending the MOR to 
telephone order merchandise. The 
comments addressing the regulatory 
analysis questions suggested that any 
effects of the proposed amendments 
would be minimal.

On November 28,1989, the 
Commission published a Notice of 
Proposed Rulemaking (“NPR”).15 In the 
NPR, the comments received in 
response to the ANPR were 
summarized. Based on those comments, 
the Commission determined that a 
regulatory analysis was unnecessary, 
and certified there would he no effect 
under the Regulatory Flexibility Act, 5 
U.S.C. 605(b).1« The Commission also 
announced that the issues involved 
were reasonably focused and 
straightforward, and therefore, pursuant 
to Commission Rule 1.20,16 CFR 1.20, 
the Commission would employ a 
modified version of the rulemaking 
procedures provided for in the Rules, 16 
CFR 1.13, consisting of a single NPR and 
utilizing the “no designated issues" 
format.17 With the commencement of 
the rulemaking, Henry B. Cabell was

vROl1006—1, A -l ,  p. 43448. Sections 22(a) and 
(bKl) of the FTC Act, 15 U.S.C. 57b-3(a), (bHU. and 
the Commission’s Rules of Practice, 16 CFR 1.11(b), 
require the Commission to determine whether a  
preliminary regulatory analysis is needed.

• R 011006-B -l, B - l ,  B -25 , and B -26.
• R 011006-B -l, 3 -2  through B -5 , B -27.
10ROIIOO6 - B - I ,  B -6  and B -7 .
h  ROl1 00 6 - B - l ,  B -8 , B -9 , B~28 through B -32 .
« R 0 1 1 0 0 6 -B -1 , B—10.
«  R011006-B—1, B—24.

R 0il006—B -l ,  B - l l  through B -23 , B -33, and 
B -34.

»»R 0U 006-1 , A -2 , pp. 49060-64. Section 
18(b)(1)(A) of the FTC Atit, 15 U.S.C. 57a(b)(l)(A), 
and the Commission’s Rules of Practice, 16 CFR 
1.11(a), require an NPR.

leROllOOO—1, A -2 , pp. 49066-67.
irROllOOe-l, A -2, pp. 49069-69.

designated as the Presiding Officer 
(“PO”) in the rulemaking.1«

The NPR announced that although the 
Commission intended to consider 
whether the MOR should be amended to 
include telephone order merchandise, it 
had determined not to consider, as 
proposed in the ANPR, extending the 
MOR to merchandise ordered by “other 
means," which would reach ordering 
technologies yet unknown. However, 
the Commission determined to solicit 
comment on whether to adopt a 
definition of telephone order 
merchandise that would include “any 
direct or indirect use of the telephone to 
order merchandise, regardless of 
whether the language of the sale is that 
of human beings, machines, or both.” 10 
This definition would reach orders 
placed by facsimile machines or 
computers with telephone modems.

In the NPR, the Commission also 
rejected the suggestion that its proposal 
to extend the MOR to telephone order 
merchandise should apply only to 
consumer transactions.20 This 
suggestion was based on the incorrect 
assertion that the MOR does not cover 
business-to-business mail order 
transactions. See Part VII, A of this SBP. 
The Commission also announced that it 
would consider amending the definition 
of a “properly completed order” for 
credit orders to mean the time a 
merchant receives sufficient information 
to charge a buyer’s account Further, the 
Commission solicited information about 
whether to afford merchants greater 
flexibility in shipping credit orders 
accompanied by an applicatimi for 
credit.21 Finally, the Commission 
requested comment on whether it 
should amend the rebuttable 
presumptions of non-compliance when 
first class mail was not used to provide 
delay and option notices.22

The NPR invited written comment by 
January 29,1990. In response, 33 
comments were received. Comments 
were received from four mail or 
telephone order merchants,23 two 
contractors to mail and/or telephone 
order merchants,24 two bank credit card

»•R011006-1, A—3.
« R 0 1 1 0 0 6 -1 , A -2 ,p . 49062. 
sold, at 49063. 
at Id. 
said.
as Markaon Science, Inc., ROl1006-2 , D -l; Texas 

Instrument« Inc., R 011006-2, D -2; J.C. Penney Co., 
Inc. (Catalogue Division), ROl1006-2 , D—3; and 
Barry J. Cutler, Esq., on behalf of unnamed mail 
order sellers, R 011006-2, D—4.

a* Leo Burnett Company, Inc., ROl1006-2 , E - l  
(“Burnett”); and Dehart end Derr Associates, Inc., 
R 011006-2, E -2 .
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companies,25 three trade associations of 
mail and/or telephone order 
merchants,28 one consumer,27 five 
consumer and public interest 
organizations,28 fifteen state and local 
governments,28 and one from a non
governmental third-party dispute 
mediator." so The Commission’s staff 
submitted for the record reprints of 
published materials, copies of 
unpublished FTC consent decrees and 
reports of surveys.31 

The NPR called for notifications of 
interest in questioning witnesses to be 
filed by January 12,1990. In response, 
notifications were filed by MOAA, 
AARP, and by DMA. Thereafter, MOAA 
failed to provide the PO with sufficient 
information to enable him to compare 
the similarity or dissimilarity of its 
interests with the other parties that 
filed. Thus, the PO designated only 
AARP and DMA as interested persons.32

28 Joint comment by Master Card International 
and Visa U.S.A., Inc., R 011006-2, EE-1.

28DMA, R011006-2 , F - l ;  the Mail Order 
Association of America, R 011006-2, F -2  
(“MOAA"); and the National Retail Merchants 
Association (“NRMA”), R0 1 1 0 0 6 - 2 , F -3 .

*7 Andrew Levitt, R 011006-2, G -l.
28New Opportunities for Waterbury, Inc., Human 

Service Center, R 011006-2, GG-1; National 
Association of Consumer Agency Administrators, 
R011006—2, GG—2 (“NACAA"); National Consumers 
League, R011006—2, GG—3 ("NCL”); the A m a n  ra n  
Association of Retired Persons, R011006-2 , GG-4 
("AARP”); and the National Association of 
Attorneys General, R 011006-2, GG-5 ("NAAG”).

2« Lacy H. Thornburg, Attorney General, State of 
North Carolina (by Darlene Graham, Assistant 
Attorney General), R 011006-2, H -l ;  Michael A. 
Kelley, Director, California Department of 
Consumer Affairs, R011006-2 , H -2 (“CaDCA”); 
Mary W. Heslin, Commissioner of Consumer 
Protection (Connecticut), R011006-2 , H -3; Herschel 
T. Elkins, Senior Assistant Attorney General, 
Consumer Law Section (California Department of 
Justice), R011006-2, H -4; William E. McVey, 
Assistant Attorney General, Consumer Protection 
Division (Massachusetts Attorney General), 
R011006—2, H—5; Richard Cleland, Assistant 
Attorney General, Consumer Protection Division 
(Iowa Department of Justice), R 011006-2, H -6; 
Adrian Spratt, Assistant Attorney General (New 
York), R011006-2 , H -7; Barry W. Reid, 
Administrator, Office of Consumer Affairs 
(Georgia), R 011006-2, H—8; Susan Grant, Director, 
Consumer Protection Division, Northwestern 
(Massachusetts) District Attorney’s Office,
R011006—2, H—9 (“NWMaDA”); Jane Wheeler, 
Assistant Attorney General, Consumer Protection 
Unit (Oklahoma), R 011006-2, H -10; Tom F. 
Engelhardt, Director, Consumer Fraud and Antitrust 
Section, Office of the (North Dakota) Attorney 
General, R 011006-2, H - l l ;  Richard M. Kessel, 
Executive Director, New York State Consumer 
Protection Board, R 011006-2, H -12; Donald J. 
Hanaway, Attorney General (Wisconsin) R o ll0 0 6 -  
2, H -13; Rita Sena, Assistant Attorney General,
(New Mexico). R011006-2 , H -14; and Arthur R. 
Weiss, Deputy Attorney General, Chief, Consumer 
Protection Division (Kansas), R 011006-2, H -15.

so Rhonda Klein Singér, Vice President and 
General Counsel, The Better Business Bureau of 
Metropolitan New York, Inc., R 0 11006-2 ,1-1.

*1 R 011006-B -1, B -35  to B -52.
*2 R 011006-1, A—11. AARP was advised of its 

designation by telephone. During this conversation,

On March 28,1990, Margaret Kuman, 
an expert offered by DMA, and Drs. 
Donald Cox and Thomas Maronick, 
experts offered by Commission staff, 
testified. On April 19,1990, Eugene 
Kordahl, an expert also offered by 
Commission staff, testified. All 
witnesses were afforded the opportunity 
to make an opening presentation 
followed by cross-examination 
conducted by Commission staff or DMA. 
After the hearings, there was a rebuttal 
comment period, which closed on June
15,1990. Drs. Maronick and Cox,33 Mr. 
Kordahl,34 Commission staff 35 and 
AARP 36 submitted rebuttal comments.

The evidentiary record of the 
rulemaking consists of all comments 
and other written materials placed in 
the rulemaking record by the PO, the ? 
hearing transcripts and exhibits, and the 
rebuttal comments. The Commission 
staff summarized and analyzed the 
record evidence and made 
recommendations to the Commission to 
amend the MOR. This document, 
known as the "Staff Report," was placed 
on the public record on July 18,1991.37 
On August 30,1991, the PO placed his 
report (the “PO’s Report”) on the public
record. 38

In general, the Staff and PO Reports 
contain similar findings and 
recommendations. Both Reports 
generally concluded that the evidence 
shows, as in the context of direct 
marketing by mail, that: (1) There are 
widespread merchant failures to ship 
telephone order merchandise in the 
time represented (or, if no time was 
represented, within a reasonable time);
(2) these failures in the shipment of 
telephone order merchandise are 
frequently attributable to merchants’ - 
failing to have a reasonable basis for 
their shipment representations; and (3) 
merchants fail to obtain the consent of 
consumers to delays in the shipment of 
their telephone orders or to make 
refunds for unshipped or cancelled 
telephone order merchandise. Based on 
these findings, both Reports 
recommended extending the 
substantiation, option notice and refund 
provisions of the MOR to telephone 
order merchandise.

Both Reports also found that, with 
respect to merchandise purchased on 
credit, merchants commonly do not 
charge consumers’ accounts until the 
time of shipment. (Under the definition

AARP advised the PO that it would not participate 
in the hearing.

»» R011006—2, M -l and M -2.
88 R 011006-2, M -3. 
as R011006—2, M—4.
38 R 011006-2, M—5.
37 R 011006-3, N -l.
3® R 0 11006-3 ,0 - 1 .

of a “properly completed order" in the 
MOR, the operation of the Rule does not 
begin until the merchant charges the 
account.) To ensure that the 
Commission’s amendments to the MOR 
reach all unfair or deceptive acts or 
practices identified in the rulemaking 
record, the Staff and PO’s Reports 
recommended changing the definition 
of a “properly completed order” for 
credit sales to refer to the time the 
merchant receives the information 
needed from the consumer to charge the 
consumer’s account, instead of the time 
the card is actually charged.39 Both 
recommended that, when the merchant7 
does not make an express shipment 
representation in soliciting consumers’ 
orders, and the orders are accompanied 
by an application for credit to pay 
wholly or partially for the order, the 
merchant should have 50 days rather 
than 30 to ship or send option notices. | 

Both Reports recommended defining 
the term “telephone" to refer to “any 
direct or indirect use of the telephone to 
order merchandise, regardless of 
whether the telephone is activated by, 
or the language used is that of hpman 
beings, machines, or both.” Neither 
recommended amending the MOR’s 
rebuttable presumptions of non- 
compliance when the merchant fails to 
provide delay option notices by first 
class mail. Finally, the PO 
recommended defining “mail or 
telephone order sales.” Although a new 
addition, the definition flowed from the 
evidence in the rulemaking record, and 
no one objected to it during the post
record comments. Staff subsequently 
concurred with the PO’s 
recommendation that it be included in
the TRR.40

39 The PO suggested revising staff’s proposed 
definition of a "properly completed order” slightly. 
Staff proposed including in the definition the words 
“authorization from the buyer to charge the b u y e r ’s 
account.” The PO suggested "authorization from 
the buyer to charge an existing charge account o f 
the buyer” to distinguish situations where 
consumers are applying for credit PO Report,
R011006-3, 0 -1 , p. 54. Staff subsequently 
concurred with this revision. Final Staff 
Recommendations, R011006, Q -l , p. 1, n.2.

4OR0H006, Q -l , pp. 22-23. The PO also 
recommended the following technical changes: (1) 
placing the definition of “telephone” in the 
definitions portion of the amended Rule, rather 
than adding a new "note 8 ,” as suggested by staff; 
(2) moving notes 1 -6  to a new “limited 
applicability” portion (to be numbered §435.3); (3) 
clarifying the "effective date of the rule” language 
(to be numbered §435.4); (4) changing thé pronouns 
"he” and “his” in the Rule to gender neutral 
language; and (S) changing the authority recitation 
at the end of the amended Rule to refer to both 
section 18(a) of the FTC Act (as amended) and the 
Administrative Procedure A ct During the post
record comment period, no one objected to these 
proposed changes, and staff included them in its 
final recommendations to the Commission. Id. at 
21—22. Additionally, the Commission is today
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Pursuant to the Commission's Rule of 
Practice, 16 CFR 1.13(h), on September
10,1991, the PO invited post-record 
comments on the Staff and PO’s 
Reports, and requests for the 
opportunity to make an oral 
presentation to the Commission.41 The 
period for submitting post-record 
comments and requesting the 
opportunity to make oral presentations 
closed on October 25,1991. Five post
record public comments on the Staff 
and the PO’s Reports were timely 
received.42 DMA and MOAA both 
requested tha opportunity to make oral 
presentations to the Commission.

On October 6,1992, the Commission 
placed the staff’s summary of the post
record comments and its final 
recommendations on the rulemaking 
record,43 and scheduled oral 
presentations.44 On November 3,1992, 
the Commission heard oral 
presentations by DMA and MOAA. On 
November 18,1992, after considering 
the rulemaking record as a whole, the 
Commission tentatively adopted the 
TRR and directed staff to draft this SBP. 
On March 1,1993, the Commission 
tentatively voted to delete the MOR’s 
rebuttable presumptions favoring first 
class mail as the means for notifying 
consumers about delays an their 
cancellation rights, and business reply 
mail or a postage prepaid means for 
consumers to cancel their orders, The 
Commission directed staff to include 
these amendments in the SBP.
C. Industry Profile

The telemarketing industry has grown 
enormously since the adoption of the 
MOR in 1975, but estimates as to its size 
vary. One reason for the variance is that 
there is no settled definition of 
telemarketing. Accordingly, the

making two technical changes to the TRR's 
preamble as follows: (1) Amending the words "in  
commerce" to read "in or affecting commerce" to 
reflect the expansion of the FTC’s Jurisdiction in 
1975 by section 201(a) of the Magnuson-Moss Act; 
and (2) changing the words “an unfair or deceptive 
act and practice" to read “an unfair or deceptive act 
or practice,” to parallel the language of section 
5(a)(1) of the FTC A ct

4156 FR 46133-34. The term "post-record” refers 
to the period after the closing of the evidentiary 
record in the rulemaking proceeding on June 15, 
1990. After that date, any submission that contained 
new evidence was placed in the FTC’s non
rulemaking public record.

42 Representing industry were DMA, MOAA, and 
the National Retail Federation, respectively,
R011006-4, P -1 , P -3 , and P -7 . Comments were also 
received from the Office of Consumer Affairs, 
Montgomery County (Maryland) Government, 
R011006-4. P -4 , and NACAA, R011006-4, P -5 . 
CbDCA attempted to file a comment approximately 
one month after the filing deadline, which the PO 
fojocted as untimely.

43R 011006-4.Q -1.
■** 57 FR 45998.

Commission can only estimate the size 
of the telemarketing industry.

Based on the Annual Guide to 
Telemarketing, which periodically 
surveys the telemarketing industry,4» 
Mr. Kordahl testified about trends in the 
telemarketing since 1985, as follows:

[in billions of dollars]

Year 1985 1989

Total Sales (Goods and
Services)................. ............ $91 $196.

Business-to-business
(Goods and Services).......

Business-to-consumer
73 161.

(Goods and Services)....... 18 35.

Mr. Kordahl also testified that, while 
in 1985 there were 80,000 in-house 
telemarketing operations, by 1989 there 
were 405,000 such operations. Further, 
while 4% of ail businesses engaged in 
telemarketing in 1985,10% engaged in 
telemarketing in 1989.46 Based on the 
past growth of telemarketing, Mr. 
Kordahl predicted that, by 1995,42% of 
all American businesses would be using 
telemarketing and that telephone sales 
of goods and services to businesses and 
consumers would reach $562 billion.47

The Commission believes that the 
growth of the industry is related to at 
least the following:

(1) Technological innovations, 
particularly the introduction in 1960 of 
a bulk discounted telephone call service 
called Wide Area Telephone Service 
(“WATS”), which opened the way for 
high-volume outbound (originated by 
the merchant) low cost long-distance 
calling, and the introduction in 1967 of 
“800” inbound (originated by the 
consumer) WATS service.4»

(2) The increased acceptance of the 
telephone as a means of shopping. In 
this regard, Ms. Kuman, relying both on 
her telemarketing experience and a 
survey of consumer non-store shopping 
attitudes and behavior commissioned by 
American Telephone and Telegraph 
Communications (“AT&T”),4»

«« R011006-B—1, B—44, p. 19. Direct Marketing 
reported data that it extracted from the 1988 Guide 
to Mail Order Sales by Arnold L. Fishman of 
Marketing Logistics. Mr. Fishman collaborates with 
Mr. Kordahl in preparing the Annual Guide to 
Telemarketing, one of the principal studies Mr. 
Kordahl relied cm in his testimony.

«•Kordahl, R0 1 1006-2, H X-4, pp. 5 -6 .
«? Id. He also estimated that 1.3 million U.S. 

corporations would use telemarketing, and employ 
6.2 million persons.

«• R 011006-B -l, B -52, p. 88. See PO*s Report 
R011 0 0 8 -3 ,0 -1 , pp. 11-12 , F.16. (In citing the PO’s 
Report, "F ” refers to “findings.”)

«•Five consumer or industry surveys were placed 
in die rulemaking record. An analysis of the surveys 
and their methodologies was prepared by die staff 
in the Staff Report, R 011006-3, N -l, pp. 2 0 -35 . The 
analysis is based on die uncontradicted evidence in 
the rulemaking record.

explained that consumers, particularly 
those who tend to value their time, find 
ordering by telephone convenient.50

(3) The willingness of consumers to 
use credit cards ip telephone sales. For 
example, Eugene Kordahl testified:

The growth of telemarketing is facilitated 
by the level of credit card penetration in any 
given culture, for without an easy method of 
payment, telemarketing to the consumer 
market is difficult. The U.S. leads all 
countries in credit card penetration, with 
85% of U.S. households having some 
capability to order merchandise by telephone 
and pay for it by credit card.»1

Citing the AT&T survey, Ms: Kuman 
noted that, although both users and non
users of 800 numbers reported they 
possessed credit cards, non-users were 
more cautions than users about ordering 
merchandise sight-unseen and paying 
for it by credit card.52 Among users,
68% reported that the most frequent 
method of payment for 800 number 
orders was by credit card.53

The various surveys in the rulemaking 
record indicate that consumers who 
order by telephone tend to pay by credit 
card; consumers who order merchandise 
by mail tend to pay by check, money 
order, or cash.54 For example, the AT&T 
survey reported that 81% of consumers 
who order by mail report that they most 
frequently pay by check.55 A Market 
Facts survey, commissioned by FTC 
staff and conducted in 1985, reported 
similar results: 67.1% of mail orders 
were paid by check, and 5.6% were paid 
by cash; while 68.1% of telephone 
orders were paid by credit card. 
Similarly, the Opinion Research 
Corporation (“ORC”) telephone survey, 
a nationally projectable probability 
sample, also commissioned by FTC 
staff, reported that 62.4% of the most 
recent mail orders were paid by check 
and 3.2% were paid by cash, while 
69.5% of telephone orders were paid by 
credit card,5®

•OR011OO8-2, HX—1, p. 5.
si R011006—2, H X-4, p. 6. Similarly, according to 

a Market Facta survey of consumer behavior 
commissioned by AARP (the "second Market Facts 
survey"), 72% of Americans have at least one major 
credit card. R0 1 1006-2 , GG-4, p. 23.

S2 Kuman, R011OO6-2, H X-1, p. 5.
«3 Kuman, R011006-2, Tr. 11; R 011008-B -1, B -  

38, p. 13.
84 Similarly, NACAA commented that the 

consumer protection agencies from which it 
obtained comments said that most telephone orders 
are paid by credit card, Whereas most mail order 
purchases are paid by check or money order.
R011006-2 , GG-2, p. 2.

*• R 011006-B l, B—35, p. 4; B -38, p. 4.
»•R 011006-B -l, B—35, p. 4. Most of the charge 

activity reported by consumers in the AT&T survey 
involved so-called “national” charge cards such as 
bank cards (e.g., Visa. Mastercard) or travel and 
entertainment cards (e.g., American Express, Diners

■ Continued
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According to Mr, Kordahl, in 1988, 
total telemarketing sales of goods and 
services to consumers and businesses 
was $170 billion.57 Nineteen percent of 
this figure, or $32.4 billion, was 
composed of sales of goods and services 
to consumers.58 Because the MOR—and 
the TRR issued today—apply to sales of 
merchandise and not services, Mr. 
Kordahl estimated the sales volume of 
goods to be 75% of this figure, or $24.3 
billion.5» Other data in the record 
support this estimate.eo
II. Factual Basis for an Amended Rule
A. The Unfair or D eceptive Acts or 
Practices and Their P revalence61

The evidence in the record includes 
results from relevant, methodologically 
sound surveys. This is the most direct 
evidence of the prevalence of the 
practices at issue. Survey evidence in ** 
this rulemaking indicates that the

Club). R011006—B—1, B—38, p. 13. But, this survey • 
also shows approximately one-in-five telephone 
transactions involves a credit care issued by the 
merchant from which the merchandise was 
purchased.

87R 011006-2, N X-4, p. 9.
said, at 9 -10 .
»» Id. at 10.
«°In the annual “Mail Order Top 250+” listing of 

the leading U.S. mail order companies, Direct 
Marketing reported that consumers spent $48 
billion for mail and telephone order merchandise in 
1988. R 011006-B -1, B -44, p. 19; R 011006-B -1, B -  
43, p. 46. These data, in conjunction with ORC 
survey data relating to the ratio of mail to telephone 
sales and the average size of telephone order sales, 
support a $24 billion sales volume estimate. The 
ORC survey indicated that the average mail order 
sale was approximately $70.00 compared to $140.00 
for the average telephone order sale. R 011006-B -1, 
B-35, p. 15. Accord comments from NACAA, 
R011006—2, GG-2, p. 3; and the attorneys general 
of California (R011006-2, H—4, p. 1), Massachusetts 
(R011006-2, H -5, p. 1), Georgia (R011006-2, H-8, 
p. 1), Oklahoma (R011006-2, H -10, p. 1), North 
Dakota (R011006-2, H—11, p. 2), and Wisconsin 
(R011006-2, H—13, p. 2). However, during the 
period of inquiry in the QRC survey—January 
through July 1987—almost twice as many 
consumers reported placing mail orders as 
telephone orders. Of 14,483 consumers contacted in 
the screener phase of the survey, 21.87%  reported 
that they ordered most recently by mail, while 
11.39% reported that they ordered by telephone. 
R011006—B—1, B -35, p. 5. Thus, measured in sales 
volume, half the $48 billion in sales reported by 
Direct Marketing or $24 billion, would comprise 
telephone order sales. Further, based on the ORC 
data and the annual sales figures reported by Mr. 
Kordahl and Direct Marketing, the Commission 
estimates that there were 343 million mail and 171 
million telephone sales to consumers in 1988.

81 Neither the statutory language nor the 
legislative history of the Magnuson-Moss Act 
suggests that in 1975 Congress intended to require 
the Commission to find as a pre-condition to. 
rulemaking that acts or practices to be regulated arç 
prevalent. Instead, the Act requires that the SBP 
include “a statement as tp the prevalence of the 
proscribed acts or practices treated by the rule.” 15 
U.S.C. 57a(d)(l)(A). See Joint H.R. and S. Conf. Rep. 
No. 1 4 0 8 ,93rd Cong., 2d Sess., reprinted in 1974 
U.S. Code Cong. & Admin. News 7764. See also 
infra n. 142.

likelihood that merchandise will not be 
shipped within the time represented or, 
if no time is represented, within the 
time expected by consumers, is the 
same regardless of whether the 
merchandise is ordered by mail or by 
telephone. Similarly, survey evidence 
shows that the likelihood that delay 
notices will be untimely or incomplete 
and that refunds will be untimely are 
the same regardless of the method of 
ordering. Other evidence includes 
expert testimony and comments from 
state and local officials and others 
stating that the amendments are needed 
to address significant problems with 
telephone order sales.

Although merchants generally ship 
merchandise in a timely fashion, delays 
occur in a significant percentage of 
telephone sales. The ORC survey shows 
that 4.6% of consumers experienced 
delayed shipment of telephone order 
merchandise.62 Further, the 
Commission finds that the length of 
these delays was often significant. 
According to expert testimony, delayed 
shipments of telephone order 
merchandise often occur because 
merchants lacked a reasonable basis for 
the express or implied shipment 
representations they made when they 
solicited the orders.63 Further, the 
results of the ORC survey indicate that, 
in the case of telephone order 
merchandise, merchants who are unable 
to ship within the relevant time frame 
frequently fail to obtain the consumer’s 
informed consent to the delay or to 
provide a refund.

The following parts describe the 
factual basis for die Commission’s 
finding that the direct marketing 
practices addressed by the MOR also 
harm consumers when committed by 
telephone order merchants.
B. Evidence Regarding the Practices
1. Consumer Expectations About 
Shipment Time

Nearly all the consumers questioned 
in the ORC survey reported that they 
expected mail and telephone order 
merchandise to be shipped within a 
time certain. Dr. Cox’s analysis of the 
survey results states that, of 211 mail

«2 Compare R 011006-B -1, B -35, p. 5, Tab. II with 
p. 8, Tab. 5. In his analysis, Dr. Cox defined the 
term “telephone order” to refer to persons who both 
ordered and paid by telephone. He accordingly 
treated all persons who ordered by telephone but 
paid by mail as having ordered by mail. Id. at 6. 
This produced a 4.6%  delayed shipment result. 
However, the definition of “telephone order” 
adopted by the Commission today refers Only to the 
method of ordering, not payment The effect of this 
change would be to cause die telephone order cell 
in the ORC survey to be increased up to 6.6% . See 
R011006-4, Q-4, p. 6, n. 8.

88 Kordahl, R011006-2, H X-4, pp. 15-16.

order consumers, 194 reported some 
expected shipment date; of 66 telephone 
order consumers, 61 reported such an 
expectation.6« Further, of 211 
consumers who ordered or paid by mail, 
117 reported that express shipment 
representations had been made. Of the 
66 telephone order consumers, 38 
reported express shipment claims had 
been made.65

Even where there were express 
representations, consumers formed 
expectations that differed somewhat 
from those representations.66 But there 
was a close correlation between sellers’ 
average express shipment 
representations and consumers’ average 
shipment expectations for mail and 
telephone order merchandise. The 
average express shipment representation 
sellers made for mail orders was 29.96 
days, while the average consumer 
expectation for shipment of such orders 
was 24.85 days. The average express 
shipment representation sellers made 
for telephone orders was 23.23 days, 
while the average consumer expectation 
for shipment for these telephone orders 
was 19.04 days.67 These data suggest 
that telephone order merchants tend to 
promise faster shipment than mail order 
merchants, and that consumer 
expectations paralleled these 
representations.

Based on the foregoing, Dr. Cox 
calculated the number of consumers to 
whom no express shipment 
representations were made. Of 194 
consumers who ordered or paid by mail 
and who reported some expected 
shipment date, 77 reported that no 
shipment representation had been 
made. When no shipment 
representation was made, the average 
consumer expectation of delivery was 
20.72 days.66 Of the 61 telephone order 
consumers who reported some shipment 
expectation, 23 reported receiving no 
express shipment representation. The 
expected shipment date in these cases 
was 10.71 days, almost half the 
expected shipment time for mail orders. 
Dr. Cox concluded from this that, to a 
statistically significant degree, when 
there is no express shipment 
representation, consumers expect 
telephone orders to be shipped faster 
than mail order merchandise.66

The record contains three views 
concerning consumers’ shipment 
expectations for merchandise paid for

M R011006-B-1, B -35, p. 8, Tab. V.
88 Id. at Tab. VI.
88 For example, some sellers routinely ship foster 

than promised, leading consumers subsequently to 
expect that sellers will always ship faster. 

87R011006-2, M -2, p. 10, Tab. VI.
88 Id.
89R 011006-2, M -2, p. 11.
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by credit card. Dr. Cox’s analysis of 
consumer shipment expectations 
indicated that, regardless of whether the 
merchant makes express or implied 
shipment representations, consumers 
expect purchases made by credit card to 
be shipped much more quickly than 
purchases paid for by other means.70 
NCL stated that its observations are that 
consumer expectations for mail and 
telephone order merchandise are 
basically the same and that, regardless 
of the payment method, consumers 
generally expect to receive merchandise 
in six to eight weeks.71 In contrast, DMA 
and Ms. Kuman suggested that because 
consumers can defer paying, consumers 
placing credit orders may expect 
delivery less quickly than orders paid 
for in other ways.72

The survey data and other 
information in the rulemaking record do 
not support NCL’s observations or 
DMA’s contentions about similar or 
slower shipment expectations for credit 
card purchases,73 For example, Ms. 
Kuman, relying on the' AT&T survey 
noted that consumers who order 
merchandise by telephone (and 
normally pay by credit card) do so 
because of convenience and speedier 
delivery.7* She also stated 
unequivocally that, based upon her 
extensive experience, “there is no 
reason to believe customers who order 
by telephone expect any less prompt 
shipments than their mail order 
counterparts.”7® Similarly, DMA 
suggested that, although consumer 
perceptions about shipment may not be 
accurate, “[i]t may be true that 
consumers subjectively expect speedier 
delivery of merchandise ordered on the 
basis of credit card authorization and by 
telephone than they do when other

70 Where an express shipment representation is 
made, the average credit card consumer expectation 
of delivery is 18.20 days. Where another form of 
payment is used, consumers expect delivery in 
29.08 days. Where no shipment representations are 
made, the figures are 14.00 and 21.00 days 
respectively. R 011006-2, M -2, p. 9, Tab. V.

71R011006-2, GG-3, p. 2.
7*R 011006-2, P -1 , p. 12; H X -1, p. 15. DMA 

argued that staff and the PO improperly relied on 
Dr. Cox’s analysis of the ORC survey, pointing to 
Dr. Cox’s testimony that in his original analysis he 
did not analyze consumer expectations based on 
method of payment However, Dr. Cox subsequently 
analysed consumer expectations and their 
correlations with the method of payment in his 
rebuttal submission. See R011006-4 , P -1 , pp. 11, 
13—14.

73 This evidence includes the comments of 
Burnett (discussed infra), NWMaDA, and the Iowa 
Attorney General. See Staff Report, R 011006-3, N - 
1. pp. 1 7 -1 9 ,4 1 ;

74 R011006-2 , H X -1, p. 5; see also R 011006-2,
Tr., pp. 8 -9 .

7*R011006-2. H X -1, p. 9. *

forms of payment and ordering are 
involved.”7®

Other comments also indicated that 
consumèrs expect shipment more 
rapidly when shopping by telephone 
rather than mail. For example, the 
Director of CaDCA reported that 
consumers expect shipment more 
quickly when ordering by telephone. 
Similarly, Burnett stated that customers 
who order by telephone and pay by 
means of credit card expect delivery “in 
the same or less time than those 
ordering by mail * * 77 NRMA
believed that “many customers choose 
to order by telephone because, in many 
instances, it is faster and more efficient. 
Unlike mail orders, telephone orders 
can often be delivered within days after 
a customer makes his or her request.”70
2. Industry Shipment Practices

a. Em pirical and testim onial 
evidence. In response to the screener 
questionnaire, ORC survey respondents 
reported late delivery approximately 14 
to 15% of the time for both mail and 
telephone order merchandise.70 
However, some consumers incorrectly 
perceived the delivery was late. In his 
analysis of the ORC results, Dr. Cox 
found that 8.8% of mail orders and 18% 
of telephone orders that consumers 
thought were late were, in fact, 
delivered within the time expressly 
represented by the merchant or within 
30 days if no time was represented.00 
Moreover, timely and complete delay

78R 011006-B -1, B - l ,  p. 3. See also the ANPR 
comment of consumer William F. Pryor, who said: 
’’One of the reasons for using the telephone to order 
is to reduce the delivery time. If I had known it 
would take 130 days, the order would not have 
been placed.” R 011006-B -1, B -33 , p. 1.

77R 011006-2, B -l ,  p. 2.
7®R011006-B—1, B -26, p. 1. These and other 

opinions expressed by NRMA are endorsed by the 
American Retail Federation. RQ11006-B-1, B -25 , p. 
1.

7® R 0ll006-B -l, B -35 , p. 5, Tab. ED. These data 
are similar to the results of the FTC’s 1985 Market 
Facts study (the ’’first Market Facts study”) in 
which respondents stated that mail order 
merchandise was received late 19% of the time, 
compared to 16% for telephone order merchandise. 
R011 0 0 6 -6 -1 , B -36 , p. 5.

•»In situations in which no express shipment 
date was made, Dr. Cox used the MOR’s implicit 30- 
day shipment representation to evaluate consumer 
reports. However, as noted supra, telephone order 
consumers in these situations except shipment 
much faster than mail order consumers. Thus, the 
use of the implicit 30-day shipment representation 
for telephone orders may have biased the results to 
understate the number of delays of these orders. 
Although consumers who ordered merchandise by 
telephone might have expected quite reasonably 
that the merchandise would arrive significantly 
faster than it did, because their orders arrived 
within 30 days, Dr. Cox did not treat these as 
delays. Thus, a disproportionately larger percentage 
of telephone order than mail order consumers were 
treated as incorrectly perceiving that their orders 
were late.

notifications were sent to 19.7% of the 
mail order consumers and to 34.2% of 
the telephone order consumers whose 
orders were shipped later than the 
originally promised date.01 Some 
consumers also elected to cancel their 
orders and received timely and 
complete refunds. In establishing which 
consumers experienced inappropriate 
shipment delays, Dr. Cox excluded from 
his analysis those consumers 
inaccurately reporting delays, those who 
received appropriate delay notifications, 
and consumers who canceled their 
orders and received full and timely 
refunds.02

Dr. Cox first determined that of 211 
mail and 66 telephone order consumers 
who reported that their most recent 
order was delayed, 7.1% of the mail 
order and 7.6% of the telephone order 
respondents received neither 
merchandise nor a refund.03 Projecting 
these results to the national population, 
Dr. Cox concluded that at any given 
time, there is a 1.06% probability that 
mail order merchandise will not be 
delivered or that no refund will be 
made. At the same time, there is a 
1.04% probability that telephone order 
merchandise will not be delivered or 
that no refund will be made.°4

The survey also identified 38 
telephone order consumers who 
received neither merchandise nor a 
refund within the time promised or, if 
no time was promised, within 30 days.00 
Of these telephone order consumers, 
50% reported not receiving any first 
delay notice.00 Of the telephone order 
consumers who received late shipments, 
another 15.8% received delay notices 
that would be considered incomplete 
under the MOR’s requirements.07 In

R 011 0 0 6 -B -1 ,6 -3 5 , p. 8. Tab. VI. The 
difference between these two numbers is not 
statistically significant at the ten percent level. To 
comply with the MOR, the merchant must provide 
the consumer with: (1) a  definite revised shipment 
date, (2) an option to cancel the order and receive 
a prompt refund, and (3) a prepaid means for the 
consumer to exercise the option. The TRR issued 
today retains these requirements.

•2 See R011006-B—1. B -35 , p. 6, Tab. IV;
R011006-2 , Tr. pp. 134-35.

83 R 011006-B -1, B -35 , p. 11, Tab. VUL
M R 011006-B-1, B -35 , p. 14, Tab. XL The 

difference between 1.06%  and 1.04%  is not 
statistically significant. R 011006-B -1, B -35, p. 10. 
In the discussion that follows, the term "refund” 
has the same meaning as it is given in the MOR.
The term therefore includes removal of acharge 
from a  customer’s account or notification to a 
customer that no action will be taken that will 
result in a charge to the customer’s account See 16 
CFR 435.2(c)(i) and (ii). This definition is retained 
in the TRR issued today.

M R 011006-B -1, B -35 , p. 8, Tab. V.
•«Id. at Tab VIH.
87 Id. Thus, in 65.8%  of the transactions involving 

delayed shipments of merchandise ordered by 
telephone, sellers did not provide adequate notices

Continued
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comparison, 117 mail order consumers 
received neither merchandise nor & 
refund within fee time promised or, if 
no time was promised, within 30 days.*® 
Of these mail order consumers, 54.7% 
reported receiving no first delay notice, 
and an additianal24.8% received an 
incomplete delay notice.»» Projecting 
these findings to fee national 
population, Dr. Cox found that the risk 
of late shipment without proper or 
timely notification of delay is 5.01% for 
mail orders and 4.14% for telephone 
orders.»»

Based on his knowledge of the 
industry, Mr. KordahTs estimates of the 
risk telephone order merchandise would 
be delayed are similar to the ORC 
results. In his opinion there is a 2-3%  
risk of delay for telephone order 
merchandise ordered from merrhauts 
that have separate mail and telephone 
operations, and a 5-10% risk of delay 
for telephone order merchandise

purchased from merchants feat integrate 
their operations, i.e., where the 
merchant does not distinguish between 
orders received by telephone or by mail 
in processing orders. Combining these 
two delay rates and averaging them, he 
stated the “risk that merchandise 
ordered and paid for by telephone will 
be delayed is between 4.4% and 8.6% , 
or approximately 5% and 9% .” »i 

He further stated that 3% to 4% of 
telephone sales involve express or 
implied (30-day) shipment 
representations feat the merchant foils 
to substantiated He said that telephone 
order merchants provide appropriate 
delay notification more frequently than 
the ORC survey demonstrates. However, 
he also pointed out that his estimated 
violation rates were based, in part, on 
his experience with merchants whom he 
considered to be among the most 
reputable and that his “merchant 
universe ” was not nationally

Late Delivery by Method of Ordering

projectable. Accordingly, he noted feat 
he “would expect the ORC data, which 
are based on consumer experiences with 
the general universe of merchants, to 
show larger violation rates.”»»

In addition to determining how often 
there were inappropriate or unexcused 
shipment delays, Dr. Cox analyzed the 
length of the delays. Based on the 
reports of the consumers surveyed by 
ORC whose merchandise ultimately was 
received but not within the time 
expressly promised, or within 30 days if 
no time was promised,»« Dr. Cox 
performed a frequency distribution 
analysis to determine how late the 
merchandise was when it finally 
arrived.»* Dr. Cox analyzed each 
consumer’s report of delay depending 
on whether the merchant made an 
express shipment claim or an implied 
30-day shipment claim.»» The frequency 
of late deliveries was as follows:

Weeks late»7

1 to 2 i 3 to 4 5 to 6 7 to 8 9 plus Total
M ail.................... ..................... 14 12 9 5 18 58
Telephone .........................

(24), (20.7) (16) (8.6) (31)

(23.5)j (35) (6)
1

(6)
5:

(29)
17

Based an these results, inappropriate 
or unexcused delays averaged 5 weeks 
for telephone merchandise, and 5.38 
weeks for mail order merchandise.**

that would allow consumers to «"»1° 
decision« about whether to agree to delays or 
request refunds.

••Id. at Tab. V. f''
••Id. at Tab. Vm.
•°R 011006-B-1, B—33, p. 14, Tab. XL These 

differences are not statistically «igniSr».»» id. at 10.
•* R 011006—2, HX—4 , p. 1 4 . According to Mr. 

KordahL approximately 80%  of merchants iategmt# 
their mail and (elephant fa lfillm it operations. Id. 
at 11-12.

••Id. at IS.
“ Id.; see also R011006-2. TR. 150-51.
“  Originally. 155 subjects reposted experiencing 

delay. In hia rebuttal m m m f t  TV 
the experiences of those subjects who ( 1) ultimately

b. Other submissions.
Numerous state attorneys general 

submitted comments supporting the 
proposed amendments to cover

received the delayed merchandise but who (2) had 
not consented previously to the delays. He 
accordingly excluded 2 0  of die 1S5 subjects who 
received no merchandise (and, in seven no
refund either) because they ^"*tilfni their orders. 
He excluded another 20 who did not caned and 
who, after six months, never received either 
merchandise or refunds. He excluded 36
subjects who agreed to the delays. Finally, he 
excluded four subjects because their "don’t know" 
responses to *nma them
to classify. This left 75 transactions that ha 
analyzed.

“ RO11006-2, M -2, pp. 5 -6 , Tabs. le n d  EL 
Because of the scales used in the survey protocol, 
these delays were expressed in two-week tenges on

telephone sales.»» While many such 
comments did not provide detailed 
statistical or other empirical bases for 
their conclusions or assertions, fee

a  five point scale, Le., “1 -2  weeks,” “3 -4  weeks,“ 
“5 -6  weeks,” “ 7 -6  weeks," and “9+ weeks.”

“  See supra, n.80.
•r “Wades lata" refers to the number of weeks the 

merchandise arrived later than it was promised in 
the merchant’s solicitation of the order or, if  no 
time was promised, later than 30 days. The 
numbers to parentheses indicate percentages.

“ Staff Report, RO11006-3. N - l ,  p. 58, n.75 mid 
accompanying tex t Staff’s estimate entailed 
choosing die midpoints of die two-week ranges in 
Dr. Cox's analysis as the average delay period for 
the consumers in each range.

“ See, e.g., Mass Atty. Gen., R011006-2, H -3 ,  p. 
1; Iowa Atty. Gen., R 011006-2, H -6, p. l . See also 
Okla. Atty. Gen., R011006-2, H -10.
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Commission believes their comments 
are important because they represent the 
views of those who, on a daily basisi 
deal with consumer problems at the 
local level. When the Commission 
promulgated the MOR in 1975, it relied 
in large measure on state attorneys 
general and consumer groups’ reports 
that the failure to deliver mail order 
merchandise was a major source of 
consumer complaints and consumed 
much of their resources.100

In this rulemaking, several state law 
enforcement agencies reported that the 
failure to deliver mail and telephone 
order merchandise is now a major 
source of the consumer complaints they 
receive.101 Many of the state attorneys 
general also reported that telephone 
order merchandise complaints are 
increasing dramatically.102 They 
indicated that amending the MOR to 
include telephone order merchandise 
would directly address problems 
generally experienced by consumers in 
their states or would facilitate state 
responses td these problems.103 Several 
state attorneys general commented that 
their states adopted legislation that

i00See, e.g., SBP, 40  FR 51582—83,
101 For example, the New York Attorney General 

reported that mail and telephone order complaints 
constitute 41%  of the complaints it handles.
R011006-2, H -7, p. 1. The North Dakota Attorney 
General stated that 21% of its complaints are mail 
and telephone order merchandise complaints.
R011006-2, H - l l ,  pp. 1 -2 . The Pennsylvania 
Attorney General’s Office reported that during the 
period 1985 to 1988, it experienced a 39% increase 
in complaints relating to mail and telephone order 
merchandise. ROllOOo-B—1, B—8, p. 2.

I»* For example, the Iowa Attorney General 
reports that complaints involving telephone order 
merchandise, including complaints about delays in 
receiving telephone order merchandise far exceed 
complaints about mail order merchandise.
R011006—2, H -6, p. 1. California’s Attorney General 
commented that 60%  of its complaints now involve 
telephone order merchandise. R011006-2 , H—4, p.
1. Similarly, the Massachusetts Attorney General’s 
Office stated that it has witnessed a steady increase 
in complaints related to telephone order 
merchandise, and that such complaints far 
outnumber complaints involving mail order 
merchandise. R 011006-2, H -5, p. 1. Some of the 
telephone order merchandise complaints reported 
by the states include complaints about so-called 
"telemarketing fraud." Telemarketing fraud here 
appears to refer to merchandise that is offered but 
not shipped, or merchandise whose quality or value 
is materially misrepresented but is shipped. Both 
the NWMaDA and Iowa correctly believe that the 
proposed amendment would reach only the 
problem of unshipped telephone order 
merchandise. See R011006—2, H—5, p. 2; R 011006-
2, H—6, p. 1.

is» Th0 Iowa Attorney General’s Office 
commented that a well-defined delivery rule will 
provide consumer protection agencies with an 
easily applied enforcement option. R011006-2 , H— 
6, p. l .  The Kansas Attorney General reported 
problems because neither state law nor the MOR 
presently covers telephone sales. R 011006-2, H—15, 
p. 2. North Carolina and Oklahoma also reported 
consumer problems with non-delivery and 
shipment delays with telephone order merchandise. 
R011006-2, H -l , p. 3, and R011006-2 , H -10, p. 1.

expressly covers the sale of telephone 
merchandise and that such legislation 
has had salutary effects.104

In addition to the state attorneys 
general, state consumier protection 
agencies submitted comments that  ̂
overwhelmingly favor amending the 
MOR to include sales of telephone order 
merchandise.103 Like the state attorneys 
general, state consumer protection 
agencies believe amending the MOR to 
include telephone order merchandise 
will directly address the problems they 
encounter, including non-deliveries, 
delays, delays without notice, and 
failures to provide refunds for telephone 
order merchandise.10«

in« in response to mounting complaints,
California amended its mail order statute to include 
telephone order merchandise, Bus. & Prof. Code 
17538,17538.3  (Ch. 337, stats. 1986), to make the 
statute "relevant to the entire mail-order 
marketplace today and for the foreseeable future." 
The California Attorney General’s Office stated that 
the new legislation has benefited the public and has 
prevented some fraudulent operators from entering 
the California market. R011006—2, H—4, pp. 2 ,6 . 
Wisconsin’s Attorney General also cited evidence 
that its telephone legislation benefits the state’s 
consumers. R011006-2, H -13, p. 4. For example, 
during 1989, thirty-seven citizens received an 
average of over $100 each in satisfaction of their 
complaints concerning unshipped telephone order 
merchandise. Id. at 3. In 1984 New York extended 
its mail order statute to telephone order 
merchandise to reach "the growing telephone order 
market.” New York Attorney General, R011006-2, 
H -7, pp. 1 -2 . See General Business Law 396-m  
(1985).

los See, e.g., NACAA, RQ1 1 0 0 6 - 2 , GG-2, p. 2. See 
also New Opportunities for Waterbury, R011006-2, 
GG-l, p. 1 (numerous complaints about delayed 
shipment without notice); Tennessee Division of 
Consumer Affairs, R011006-2, GG-2, p. 1 (delay, 
nondelivery, no notice, failure to provide refunds); 
State of Connecticut, Department of Consumer 
Affairs, R 011006-2, H -3, p. 1 (nondelivery, delay 
and billing most common problems).

toe For example, the New York State Consumer 
Protection Board and the CaDCA both supported 
extending the MOR to telephone order 
merchandise. They reported that complaints 
concerning mail and telephone order merchandise 
constitute a large percentage of their work. 
R011006—2, H—12, p. 1; R011006-2, H -2, p. 1. Much 
of CaDCA’s comment was based on information 
from the state’s leading case involving failure to 
ship mail and telephone order merchandise in a 
timely fashion- California versus Dixon (Santa Clara 
Superior Court No. 563321, Judgment entered 
1989). R011006—2, H -2, pp. 2, 5; R 011006-3, N -l ,  
at Appendix "B .” When the Dixon case began, 
California’s mail-order statute did not include 
telephone order merchandise. The Dixon court 
found that of 337 failures to ship merchandise 
timely, 176 or 53%  arose from orders placed by 
telephone, which had an average dollar value of 
$281. The Georgia Office of Consumer Affairs stated 
that its most recent figures show that complaints 
involving unshipped or late telephone order 
merchandise exceed complaints about mail order 
merchandise. R 011006-2, H—8, p. 1. Although the 
mail and telephone order complaints received by 
the Tennessee Division of Consumer Affairs 
comprise only 6%  of that agency’s total complaints, 
it favors the amendments because it considers them 
"necessary to gain some control over what is 
quickly becoming an uncontrollable industry."
R011006-2 , GG-2, p. 1.

In addition to state and local agencies, 
consumer interest groups supported and 
commented extensively on the proposed 
amendments.107 Businesses and trade 
associations that submitted comments, 
including Burnett,108 Markson Science, 
Inc.,100 DMA,110 MOAA,111 MasterCard 
International and Visa U.S.A., Inc.,112 
expressed support for the proposed 
amendments for telephone sales. Most 
of the companies stated that providing 
consumers with timely and complete 
information about their orders and 
prompt refunds, if necessary, is simply 
good business practice. For example, 
MOAA stated that its members, 90% of 
whom receive orders by telephone, 
comply with the MOR by providing

io7 For example, AARP commented that 
"(e)xpansion of the Mail order Rule to include all 
telephone and credit sales is essential * * * to 
redress widespread consumer harm in the fast
growing telemarketing industry." R011006-2, GG- 
4, p. 4. AARP reported that consumers are 
experiencing delay and refund problems with 
telephone order merchandise that are similar to the 
problems that led to the adoptioh of the MOR. Id. 
at 14. Many of the 1,000 consumer complaints it 
receives concern the failure of companies to 
provide late shipment information or refunds for 
mail and telephone order merchandise. Id. at 17. 
AARP also asserted that telephone order merchants 
often have no reasonable basis for shipment 
representations that are made, and that such 
merchants frequently fail to provide delay notices.
Id. at 14.

1O8R011006-2, E~l, p. 1.
»O9R0110O6-2, D -l, pp. 1 -2 . While Markson 

supported amending the MOR to include business- 
to-consumer sales by telephone, it did not agree that 
the Rule should include all business-to-business 
transactions. See Part VII, A of this SBP.

n o R 0 1 1 0 0 6 -2 ,F -l, p. 7.
n iR 0 1 1 0 0 6 -2 ,F -2 ,p . 2.
riz R011006-2 , EE-1. MasterCard International 

and Visa U.S.A., Inc. jointly noted that the problem 
of greatest concern to them is telemarketing fraud 
which results in losses of $200 million annually to 
financial institutions alone. They supported 
amnniting the MOR to include telephone sales 
because some telemarketing fraud consists of the 
failure to ship any merchandise at all and so could 
be reached by amending the MOR to include 
telephone sales. They also advocated that the 
Commission adopt the enforcement policy that any 
material misrepresentation of the identity or quality 
of merchandise results in a violation because it 
constitutes a failure to ship the advertised 
merchandise. R 011006-2, E E -1 , p. 4. The 
Commission did not solicit comments on this issue 
during this proceeding, and therefore will not 
address it here. The Commission notes, however, 
that it has previously held that it is an unfair or 
deceptive act or practice to ship merchandise that 
differs with respect to brand name, type, quantity, 
size, or quality from that represented in the 
advertising soliciting the sale. Star Office Supply 
Co., 77 F.T.C. 383 (1970). The Commission also has 
indicated that merchants who engage in these acts 
or practices with knowledge of the Star Office 
Supply decision are subject to civil penalties under 
section 5(m)(l)(B) of the FTC Act, 15 U.S.C. 
45(m)(l)(B). See Synopsis of FTC Decisions 
Concerning Unordered Merchandise, approved July 
9 ,1980 .
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notices of delay and the option to cancel 
because it is good business to do so.113
3. Estimated Consumer Injury

Generally, with respect to sales of 
mail or telephone order merchandise 
the shipment of which is 
inappropriately delayed, although the 
number of business-to-consumer sales of 
telephone order merchandise is about 
half the number of mail order sales, the 
value of the average telephone order 
sale is approximately twice the value of 
the average mail order sale ($140 vs.
$70).ii*  On average, individual 
consumers who order by telephone and 
receive neither merchandise nor a 
refund experience greater harm than 
consumers who order by mail and 
receive the same treatment. As detailed 
supra, the likelihood that a consumer 
will receive neither merchandise nor a 
refund, or that merchandise will be 
delayed without a merchant having sent 
a proper delay notice, is about the same 
whether merchandise is ordered by mail 
or by telephone.

Specifically, the ORC survey indicates 
that there is a risk that neither 
merchandise nor a refund will be 
provided to consumers 1.06% of the 
time for mail orders and 1.04% of the 
time for telephone orders.11* The 
average injury to consumers where no 
delivery is made is $44.40 for mail 
orders and $83.30 for telephone 
orders.1 The survey further indicates 
that there is a 5.01% probability of 
shipment delay without adequate or 
timely notification of delay for mail 
order merchandise and a 4.14% 
probability for telephone order 
merchandise.117 The average value of 
delayed mail order merchandise is 
$67.30; the average value of delayed 
telephone order merchandise is 
$185.45.n«

As indicated supra, according to 
Direct Marketing, consumers spent 
approximately $48 billion for mail and 
telephone order merchandise in 1988. 
Telephone sales amounted to 
approximately $24.3 billion and mail

»»3R011006—2, F -2 . pp. 1 -2 . MOAA explained 
that: “Catalog houses rely to a substantial extent 
upon repeat customers which requires the building 
of a customer base that trusts the seller. A failure 
to promptly notify customers of delayed shipments, 
or any other difficulties with orders, (can) only lead 
to disgruntled customers with a  resulting loss of 
business.” Id.

»»•SaeROltOOS-B-l, B -35, p. 15.
»» Id ..p . 14.
»»•Id.
»»rid.
»»•Id. Combining the values of the unshipped 

with the late merchandise, the average value of 
unshipped and late mail order merchandise is $70; 
the average value of unshipped and late telephone 
order merchandise is $140. Id., p. 15.

order sales, $23.7 billion.11*  Based on 
the ORC survey f in d in g  that there is a 
1.04% risk that telephone order 
merchandise will not be shipped, in 
1988, consumers ordered telephone 
order merchandise worth $253 million 
that was not delivered. However, the 
actual out-of-pocket loss is probably 
less. According to Mr. Kordahl, 80% of 
telephone order merchants hold charges 
until they can ship, while 20% charge 
immediately.12« Accordingly the 
Commission estimates that, in 1988, 
consumers paid $50.6 million for 
telephone order merchandise that was 
neither shipped nor refunded.121 
Consumers also lost the benefit of 
another $202.4 million worth of 
telephone order merchandise that was 
not shipped, but was not charged to 
their accounts. Although consumers’ 
charge accounts were not debited, they 
lost the opportunity to order from more 
responsive merchants, and may have 
incurred costs to learn the status of their 
orders.122

Additionally, based on the ORC report 
finding that there is a 4.14% risk of 
untimely or inadequate notification of 
delay for telephone order merchandise, 
in 1988, the value of delayed telephone 
order merchandise for which there was 
an untimely or inadequate notification 
of delay was $1,006 billion. Based on

»‘•Kordahl, RO1 1 0 0 6 -2 ,H X -4, pp. 9-10 .
»«»R011006-2, M—3, pp. 6 -7 . The ORC survey 

selected respondents to participate in the follow-up 
survey only if  they reported that they paid for the 
order upon ordering, and only if they did not 
receive all the merchandise within the time 
originally promised. R 011006-B-1, B -35, Screener 
Q- S2 and S6. Although it is possible that 
participants in the survey interpreted the screener 
questions in a  way that led to their responding to 
the follow-up survey only if the charges ultimately 
appeared on their credit card statements, it is also 
possible that some interpreted the screener 
questions to qualify them for the follow-up survey 
even though the chaige ultimately did not appear 
on their credit card statements. The Commission 
has accordingly adopted the conservative approach 
of estimating consumer out-of-pocket losses to be 
only 20% of the total value of the unshipped 
merchandise documented by the ORC survey.

»>» Comparable mail order figures can be derived 
from these sources. Based on the ORC survey 
finding that there is  a 1.06% risk that mail order 
merchandise will not be shipped, in 1968, 
consumers ordered mail order merchandise worth 
between $277 million and $289 mlllinn that was 
not delivered. Based on these figures, In 1988, 
consumers are estimated to have spent between 
$201 million and $210 million on mail order 
merchandise that was neither shipped nor 
refunded.

»2* See Burnett. R011006-2, E - l ,p .  2. According 
to the ORC survey, 31.7%  of mail order purchases 
are paid by credit card. R 011006-B -1, B -35 , p. 4. 
Using Mr. Kordahl's estimate that 80%  of 
merchants hold charges until shipment, the out-of- 
pocket costs to the 30% of consumers who order 
by mail and charge their orders should be adjusted 
downward by 80% . Although these consumers were 
not charged, they experienced the same opportunity 
losses as telephone order purchasers, as described 
supra.

the reported 5.01% rid: of untimely or 
inadequate notification of delay for mail 
order merchandise, in 1988, the value of 
delayed mail order merchandise for 
which there was an untimely or 
inadequate notification of delay was 
$1.19 billion. Because consumers 
ultimately received this late mail and 
telephone order merchandise, their 
losses are essentially lost interest on 
“early” payments and opportunity 
costs.

Estimating the consumer injury 
resulting from this delayed merchandise 
involved first calculating the average 
delay reported by the ORC survey based 
on Dr. Cox’s frequency distribution 
analysis of late delivery, as described 
supra.123 Inappropriate or unexcused 
delays averaged 5 weeks for telephone 
merchandise and 5.38 weeks for mail 
order merchandise. Based on the loss of 
interest on these purchases at an annual 
interest rate of 12%, consumer losses of 
1.15% for delayed telephone 
merchandise and 1.23% for delayed 
mail order merchandise are estimated. 
Thus, consumer losses from delayed 
telephone order merchandise, in 1988, 
totalled $11.57 million; at the same 
time, consumer losses from delayed 
mail order merchandise totalled $14.64 
million.
III. Legal Basis for an Amended Rule 
A. Rulem aking Authority

Section 5(a)(1) of the FTC Act, 15 
U.S.C. 45(a)(1), declares unlawful 
“unfair or deceptive acts or practices in 
or affecting commerce.” Section 
18(a)(1)(B), 15 U.S.C. 57a(a)(l)(B), 
authorizes the Commission to prescribe 
“rules which define with specificity acts 
or practices which are unfair or 
deceptive acts or practices in or 
affecting commerce” and provides that 
“ [r]ules under this subparagraph may 
include requirements prescribed for the 
purpose of preventing such acts or 
practices.”

Although it was not promulgated 
through the procedures established by 
the Magnuson-Moss Act in 1975 and 
codified in section 18 of the FTC Act, 
by virtue of section 202(c) of the statute, 
the MOR has the same validity as a 
trade regulation rule under section 
18.124 It defines certain conduct as 
unfair or deceptive in the context of 
direct marketing by mail that the current 
record demonstrates is virtually 
identical to conduct occurring in the 
context of direct marketing by 
telephone.

is» See supra a . 95 and accompanying te x t  
»*» See U.S. v.fS& A  Group, Inc., 716 F.2d 451, 

455 (7th Cir. 19631.
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Under section 18(e)(3)(A) of the FTC 
Act, 15 U.S.C. 57a(e)(3)(A), a trade 
regulation rule must be supported by 
“substantial evidence in the rulemaking 
record * * * taken as a whole.” 12* The 
Commission believes that the MOR was 
appropriately supported when 
issued,126 and the record of this 
proceeding includes reliable surveys, 
expert testimony, public comments and 
other evidence-supporting the proposed 
amendments. The record contains little, 
if any, evidence contrary to the 
Commission’s decision to extend the 
MOR to include telephone sales. 127

B. Section 5(a)(1) Analysis
The Commission’s analysis of the 

record is consistent with the policy 
statements it has issued on how it  will 
construe the statutory language “unfair” 
or “deceptive” 12a and the Commission’s 
findings supporting the promulgation of 
the MOR in 1975.129 In determining 
what constitutes unfairness or 
deception, and particularly in 
determining what direct or implied

,zs Substantial evidence” means “such relevant 
evidence as a  reasonable mind might accept as 
adequate to support conclusion." Consolidated 
Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938); 
see Consumers Union o f U.S. v. FTC, 801 F.2d 417, 
422 (D.C. Cir. 1986) (Scalia, J.). The courts, 
however, have sustained agency action if it is 
supported by substantial evidence, even if the 
record also contains substantial evidence 
supporting the opposite conclusion. Consolo v. 
Federal Maritime Commission, 383 U.S. 607,620 * 
(1966). The Commission has previously indicated 
that where factual propositions underlying the 
determination that an act or practice is unfair or 

I deceptive are both supported and contradicted by 
I the evidence, the Commission would base its 
i determination on a “preponderance” of reliable 
evidence. SBP for the Credit Practices TRR, 49 FR 
7740,7742 (March 1,1984). See also SBP for the 
Sale of Used Motor Vehicles TRR, 49 FR 45692,
45708 (Nov. 19 ,1984).

I 126 Cf. U.S. v .JS &  A  Group, Inc* 716 F.2d 451 
|(7th Cir. 1983); U.S. v. Braswell, Inc., 1981-2 Trade 
iCas. (CCH)1 64,325 (N.D. Ga. 1981).
I  127 However, two participants contended that the 
I'niR should not be applicable to all business-to- 
Ibusiness transactions. See part VII, A of this SBP. 
■Additionally, although comments and testimony 
■ were submitted in opposition to the proposal to 
| amend the definition of a “properly completed 
lorder" in  credit sales for the reasons discussed in 
■part IV of this SBP, the Commission does not find 
■ this ev id en ce  reliable. Reliable evidence was 
■ offered supporting this change and, accordingly, a 
p repon deran ce of reliable evidence supports 
■ amending the definition.
I  ^ “ C o m m issio n  letter of October 14 ,1983 , to Hon. 
Pphn D. Dinged, Chairman, Subcommittee on 
■ Oversight and Investigations, appendix to Cliffdale 
■ Associates. 103 F.T.C. 1 1 0 ,1 7 4  (1984). Commission 
l« tter of December 1 7 ,1980 , to Hon. Wendell H. 
pord and Hon. John C. Danforth, appendix to 
international Harvester Co., 104 F.T .C  949 ,1 0 7 0

I 129 See SBP, 40  FR 51582 (Nov. 5 ,1975). The 
r̂emission notes that in the instant rulemaking 

L® j 0R was generally regarded as a successful 
F iction , and no participant suggested that the 
f4UR was no longer necessary of should be 
pscinded. See. e.g., R 011006-B -1 , B - l ,  p. 2.

representation an advertisement makes 
or what nan-disclosed facts are material 
to consumers, the Commission may rely 
on extrinsic evidence, such as empirical 
data, or on its own expertise. FTCv. 
Colgate-Palm olive Co., 380 U.S. 374 
(1965); Simeon Management Gorp., 87 
FTC 1184,1229-30 (1976), affd, 579
F.2d 1137 (9th Cir. 1976); Pfizer, Inc., 81 
FTC 23, 58 (1972).
1. Deception

An express or implied performance 
claim capable of objective evaluation 
carries with it the implication that the 
merchant has, at the time of making the 
representation, such information as 
would under the circumstances satisfy a 
reasonable and prudent businessman, 
acting in good faith, that the 
representation is true. It is a basic tenet 
of Commission deception law that 
merchants should have such a 
“reasonable basis” for objective 
representations. The Commission has 
expoumded this tenet on numerous 
occasions and reviewing courts have 
affirmed it.130 More specifically, express 
or implied claims with respect to 
shipment time are claims of material 
fact for which the seller must have a 
reasonable basis. Jay  Morris, Inc., 91 
FTC 751 at 860, order modified and 
affd, 598 F.2d 1244 (2d Cir.), cert, 
denied, 444 U.S. 980 (1979).

In issuing the MOR, the Commission 
relied on surveys and other evidence to 
determine, in the context of direct 
marketing by mail, that when no express 
shipment representation was made, 
consumers expected merchandise to be 
shipped within 30 days after a 
merchant’s receipt of the consumer’s 
properly completed order.ist Since it 
would be unfair or deceptive for a 
merchant needing more than 30 days to 
ship to fail to correct this 30-day 
perception in offering mail order 
merchandise to the public,*32 the

130 See, e.g., Fedders Corp., 85 FTC 38, 64 (1975), 
529 F.2d 1398 ,1400-01  (2d Cir.), cert, denied, 429  
U.S. 818 (1976); National Dynamics, 82 FTC 488
(1972) , 492 F.2d 1333 (2d O r.), cert, denied, 419  
U.S. 993 (1974); Pfizer, Inc., 81 FTC 23 (1972); 
Firestone Tire k  Rubber Co., 81 F.T.C. 398 (1972), 
481 F.2d 246 (6th Cir.), cert denied, 414 U.S. 1112
(1973) . Such claims may be either express or 
implied. Removatron International Corp., 884 F.2d 
1489 (1st Cir. 1989). See also Thompson. Medical 
Co., 104 FTC 6 4 8 ,8 2 1 -2 9 , and FTC Policy 
Statement Regarding Advertising Substantiation, 
Appendix to Thompson Opinion. 104 FTC 839, 791 
F.2d 198 9 ,1 9 4 -9 6  (D.C. Cir. 1986), cert, denied, 479  
U.S. 1086 (1987). The requirement that performance 
claims that are material and capable of evaluation 
must be substantiated can be justified on either a 
deception rationale, as in National Dynamics, 82 
FTC at 549-50 , or on an unfairness rationale, as in 
Pfizer, 81 FTC at 64.

132 SBP, 40  FR 51582 ,51587  (Nov. 5 ,1975).
132 The Commission has broad authority to define 

unfair or deceptive acts or practices. Sperry &

Commission determined that the 
merchant’s silence about shipment time 
gave rise to an implied 30-day shipment
representation.133

The Commission’s determination to 
adopt the MOR was based upon 
numerous consumer and consumer 
protection agency complaints that 
merchandise failed to arrive within the 
time expected, namely, within the time 
expressly or implied represented by the 
merchant. It was also based on the 
testimony of industry members that 
merchants failed to substantiate their 
express and implied shipment 
representations in many of these late 
shipment situations. In light of the 
foregoing, the Commission determined 
that there was a widespread failure to 
substantiate express and implied 
shipment representations. 134

In this rulemaking, empirical data 
show that, as in the context of direct 
marketing by mail, consumers expect 
that merchandise ordered by telephone 
will be shipped within at least 30 days 
when no shipment representation is 
made. 135 As with mail order 
transactions, the Commission has 
determined that the merchant’s silence 
gives rise to an implied 30-day 
shipment representation, on the grounds 
that it would be unfair or deceptive for 
a merchant who needs more than 3Q 
days to fail to correct the consumer’s 
expectation in this regard.iae As might 
be expected, the record evidence also 
shows that consumers expect telephone 
order merchandise to be shipped in the 
time expressly represented.

The record of tnis rulemaking 
proceeding shows that a significant 
number of consumers do not receive 
telephone order merchandise within the 
time expressly or impliedly represented 
in the advertising soliciting telephone 
sales. Specifically, the ORC survey 
shows that 4.6% of the time consumers 
experience delayed shipment of 
telephone order merchandise.

H utchinson Co. v. FTC, 405 U.S. 233 (1972); 
National Petroleum  Refiners v. FTC, 482 F.2d. 672 
(D.C. Cir. 1973), cert, denied, 415 U.S. 951 (1974).

;  133 SBP, 40 FR 51582, 51587 (Nov. 5 ,1975). The 
Commission did not find that consumers had any 
single expectation regarding shipment time.
Instead, the Commission found that consumer 
expectations varied, ranging, at the extremes, from 
a few days to months. Finding that few consumers 
expected shipment to take more than 30 days, the 
Commission decided in Its discretion to use a 30- 
day period for implied shipment representations.

im id .
13# The Commission agrees with the PO’s finding 

that consumers tend to expect faster shipment when 
they order by telephone than when they order by 
mail, particularly when no express shipment claims 
are made in soliciting the order. PO's Report, 
R 011006-3, 0 - 1 ,  pp. 18, 73, conclusion 8.

238 See also part IV, discussion of § 435.1(a)(l)(ii), 
infra.
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According to Eugene Kordahl, an 
industry expert, in a substantial number 
of these late shipment situations 
merchants would not have had a 
reasonable basis for their shipment 
representations.

Finally, as in the context of direct 
order sales by mail, shipment 
representations in the sale of telephone 
order merchandise are material. The 
record shows that shipment time is 
particularly important to consumers 
who order merchandise by telephone. 
Further, in promulgating die reasonable 
basis requirements for shipment 
representations in the MOR (16 CFR 
435.1(a)), the Commission has already 
determined that shipment claims are 
material to consumers.
2. Unfairness

In promulgating the MOR, the 
Commission determined that the 
merchant’s failure to notify a buyer that 
shipment would not be made in the 
time originally promised was an unfair 
or deceptive act or practice. The 
Commission reasoned that:

W here the seller is n o t able to  m ake  
ship m en t w ith in  th e app licab le tim e he is, in  
effect (1 ) rejecting th e bu yer's offer by  m aking  
a counteroffer, (2 ) seeking to  alter the  
co n tract, o r  (3) in b reach  o f  con tract. If the  
seller sim ply rem ain s silent an d  ships th e  
m erch an d ise late or m erely  notifies the b u yer  
o f delay w ith o u t offering th e op portu nity  to  
can cel * * * the seller is attem p tin g to  
im pose up on th e buyer a  co n trac t far 
different from  th e one the b u yer thought he  
w as entering into. 137 

In the MOR rulemaking, the 
Commission adopted the notification 
and refund provisions based on its 
determination that there was a 
widespread failure of merchants who 
were unable to ship within the time 
originally promised to obtain the 
consumer’s informed consent to delay, 
or to make a prompt refund when that 
consent was not obtained. Specifically, 
§§ 435.1 (b) and (c) regulate the conduct 
of the seller after the consumer’s offer to 
buy the merchandise as advertised 
(including the express or implied 
shipment terms), has been accepted by 
the seller.

In this rulemaking, the record 
demonstrates that telephone order 
merchants fail to notify consumers in a 
timely and appropriate fashion about 
delays and to seek consumers’ consent 
to delays about 4.1% of the time, and 
fail to ship or make refunds ever about 
1.04% of the time. As with mail order

127 SBP, 40 FR 51582 at 51589 (Nov. 5 ,1975). In 
addition to being an unfair act or practice, the 
merchant’s failure to disclose in its solicitation of 
the sale that its practice is to unilaterally change 
shipment times in backorder situations is deceptive.

sales, if a seller remains silent and ships 
the merchandise late or merely notifies 
the buyer of delay without offering the 
opportunity to cancel, the seller is 
unilaterally changing the terms of the 
contract. The Commission holds that 
these acts are unfair because they cause 
substantial injury that consumers 
cannot reasonably avoid, and the 
practices are not outweighed by 
countervailing benefits to consumers or 
competition.

The Commission recognizes that some 
participants in this proceeding contend 
that buyers are not injured when sellers 
do not charge consumers’ accounts prior 
to shipping or do not charge them at all 
if the merchandise is not shipped. In 
fact, the record shows that in a 
substantial number of transactions, 
sellers do not charge consumers’ 
accounts until they ship the 
merchandise.12» However, in issuing the 
MOR the Commission expressed its 
disagreement with the premise that 
consumers who have not “prepaid” are 
not injured, and does so again today. *3»

All consumers who face delays and 
whovare unable to cancel their orders 
are the victims of unfair practices. Even 
when consumer accounts have not been 
charged, consumers incur opportunity 
and transaction costs. For example, 
consumers who have ordered from 
merchants who have not shipped their 
merchandise on time and have not 
provided them with revised shipping 
dates and the option to cancel, may lose 
the opportunity to purchase their 
merchandise more quickly elsewhere. 
They also may incur costs to learn the 
status of their orders.

Further, consumers who order by 
telephone reasonably rely on the 
merchant’s shipment representations 
and assume that the merchant will 
fulfill the contract as agreed rather than 
unilaterally changing .or breaching the 
contract. Consequently, they cannot 
reasonably avoid the injury from sellers’ 
failures to disclose appropriate and 
timely delay information.

Finally, the harm to consumers is not 
outweighed by any corresponding 
benefits to consumers or merchants. 
There is no reason to believe that there 
are legitimate benefits to merchants 
from unilaterally changing contract 
terms or breaching contracts or that 
consumers benefit through lower prices 
or better quality from such practices. 
Indeed, unsatisfactory experiences can 
deter consumers from ordering by

is# The record also shows that in a significant 
number of cases, accounts are charged pre
shipment. Part II of this SBP contains estimates of 
the economic injury from failures to ship or provide 
refunds at all and from unauthorized delays.

»«S ee  SBP, 40 FR 51582 at 51594 (Nov. 5 ,1975).

telephone from other merchants who 
would ship on time or properly notify 
them of delays. Thus, the harm to 
consumers also can harm competition. 
Prompt shipment and timely, proper 
notifications of delay are low cost, good 
business practices that encourage repeat 
sales.
3. Remedies

Section 18(a)(1)(B) of the FTC Act, 15 
U.S.C. 57a(a)(l)(B), authorizes the 
Commission, in addition to issuing rules 
defining unfair or deceptive acts or 
practices, to include in its rules 
“requirements prescribed for the 
purpose of preventing such acts or 
practices.” In fashioning any such 
remedy for unfair or deceptive acts or 
practices, the Commission must show a 
"reasonable relationship” between the 
remedy and the practice, no After 
carefully examining the record, the 
Commission has determined to amend 
the MOR to include telephone order 
sales. The record shows that the same 
types of abuses and practices that led to 
the MOR occur with telephone sales.

In so concluding, the Commission 
considéré^ that the empirical evidence 
on the record showed that the rates of 
non-delivery, late shipments, and 
improper delay notifications for 
telephone and mail order transactions 
are comparable. Because direct order 
merchandise sales are currently 
regulated if they are conducted by mail, 
the Commission weighed whether under 
these circumstances it would be in the 
public interest to cover such direct 
order sales if they are transacted by 
telephone. The Commission addressed 
this issue in the course of conducting a 
four-part analysis to determine whether 
a rule is in the public interest.141 This 
analysis addresse the following 
questions:

(1) Is the act or practice prevalent?
(2) Does significant harm exist?
(3) Will the proposed rule reduce that 

harm? and
(4) Will the benefits of the rule exceed 

its costs?142

140 FTC v. National Lead Co., 352 U.S. 419 ,428- 
29 (1957); Jacob Siegel Co. v. FTC, 327 U.S. 608 
(1946). This standard is applicable to section 18(a) 
rulemaking. Am erican Optometric A ss’n  v. FTC, 
626 F.2d 896,911 n.8 (D.C. Cir. 1980).

141 See SBP for the Credit Practices Rule, 49 FR 
7702 (1984) and SBP for the Used Car Rule, 49 FR 
45692 (1984).

142 See SBP for the Credit Practices Rule, 49 FR 
at 7742 (1984) and SBP for the Used Car Rule, 49 
FR at 45703 (1984). As required by section 
18(d)(1)(A) of the FTC Act, 15 U.S.C. 57aid)(l)(A), 
elsewhere in this SBP the Commission discusses 
the prevalence of the un fair or deceptive acts or 
practices documented by this rulemaking. See supra 
n.61 and accompanying text Although the 
Commission believes that these questions should be 
asked and, to the extent possible, answered in every
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For the reasons discussed below, the 
Commission has determined that 
amending the MOR to encompass 
telephone orders is in the public 
interest. First, the record demonstrates 
that the aGts or practices under 
consideration occur in a significant 
number of transactions.*«» Although the 
numerical percentage of affected 
transactions is low, this percentage 
involves a large number of transactions, 
involving millions of dollars of sales. In 
addition to the empirical evidence in 
the record, the comments of state and 
local officials as well as other consumer 
complaint handling organizations 
reported that telephone sales related 
complaints are numerous and growing, 
and that these amendments are needed 
to address telephone sales problems.*«*

Second, the Commission finds that 
reliable record evidence, as detailed in 
part ff, B, 3 of this SBP, shows that these 
practices cause significant harm to 
consumers individually and generally.

Third, the Commission is persuaded 
that the amendments will reduce this 
harm because they directly address the 
practices at issue. Although telephone 
order merchants may understand that 
they have duties under section 5(a)(1) of 
the FTC Act to make truthful and 
substantiated shipment claims and to 
fulfill contract obligations, their 
understanding of how to fulfill these 
duties may be imperfect.*** By requiring 
merchants, through requirements that 
are enforceable by civil penalties and 
restitution orders, to have a reasonable 
basis for their express or implied 
shipment claims and requiring them to 
send option notices or prompt refunds 
when they cannot ship on time, the 
amended MOR should substantially 
deter the unfair or deceptive acts or 
practices at issue.

In reaching this conclusion, the 
Commission considered the argument 
that the em pirical data showing sim ilar 
problem rates for both m ail and 
telephone sales might mean that the 
amendments w ould not be effective in 
reducing the harm . However, the

rulemaking, on the basis of the best evidence 
reasonably available, it has consistently recognized 
there is room for variation in the specific answers 
that would justify issuance of a rule depending on 
the circumstances of each particular rulemaking.
See 49 FR at 7742, n.4; 49  FR at 45703, n.177.

143 See Part II, B of this SBP, supra.
144 Id. at 2, b.
143 The courts have upheld the Commission’s 

requirement that a mail order merchant who made 
«lse  and unsubstantiated shipment claims prior to 
the issuance of the MOR must comply with "large 
portions'* of the MOR. See fay Norris Corp.. 91 FTC 
at 850-51. Although the Commission could proceed 
® * case-by-case fashion to require telephone order 
merchants to comply with the provisions of the 
MOR as w e ll, it is more efficient to amend the MOR 
to apply to telephone sales.

existence of sim ilar levels of com pliance 
or non-com pliance w ith the law by an 
uncovered segment of the industry does 
not mean the amendments are 
unnecessary where, as here, the rate of 
non-com pliance by the uncovered  
segment results in significant and 
w idespread consum er injury. M oreover, 
for the reasons discussed supra in this 
part of the SBP, the Commission has 
determ ined that adoption of the 
am endments likely w ill be effective in 
reducing the harm  caused by the 
uncovered industry segment. 
Additionally, as discussed in part II, B , 
2, b, of this SBP, num erous participants 
in the rulemaking, including state law  
enforcem ent officials, stated that 
telephone sales com plaints are 
increasing and outstripping m ail order 
com plaints.**»

The Commission gives significant 
weight to the views of state law  
enforcem ent officials w ho, like the 
Comm ission, confront consum er 
problem s on a daily b asis.*«  Indeed, in 
response to  the burgeoning number of 
telephone-related com plaints, some 
states have amended state m ail order 
law s to include telephone sales. 
Agencies in these states suggested that 
these laws have been effective in  
deterring telephone m erchants from  
engaging in the sorts of deceptive and 
unfair direct m arketing practices 
addressed by the MOR. **» The

34®See, e.g., R011006-2, H -5, p. 1 (the 
Massachusetts Attorney General’s Office described 
a steady increase in telemarketing complaints so 
that telephone merchandise complaints now far 
outnumber mail order complaints). See also 
R 011006-2, H -6, pp. 1 ,3  (Office of the Iowa 
Attorney General) (“[T]elemarketing is an open 
invitation to the many predators in the marketplace 
who would profit by defrauding others. This trend 
of abuse is unlikely to abate anytime soon and will 
undeniably expand.”); R011006-2, H -6, p. 1 
(Georgia Office of Consumer Affairs); R011006-2, 
H -9, p. 3 (District Attorney for the Northwest 
District of Massachusetts); R011006-2, H -10, p. 1 
(Office of the Oklahoma Attorney General); and 
ROi1006-2 , H - l l ,  p. 2 (North Dakota Attorney 
General) ("The number of telephone order 
complaints is increasing relative to the number of 
mail order complaints * * * * [Pjhone order 
merchants are in greater need of regulation than 
mail order merchants.”).

147 Additionally, the comments of the state law 
enforcement officials report experiences that are 
more current than the ORC survey. The fieldwork 
for the survey was completed in 1967.

i4* The Wisconsin Attorney General notes that its 
interpretation of its mail order law to cover 
telephone orders has had measurable consumer 
benefits. ROI1006-2 , H -13, p. 2. See also comment 
of State of New York, Department of Law. R 011006- 
2, H—7, pp. 1 -2 . The New York legislature, 
cognizant of the growing telephone market, 
amended its mail order law in 1984 to cover 
telephone ordered merchandise. For the text of the 
amendment and New York Attorney General's 
description of its provisions, see ROI1006-2 , B - l ,  
B—49. H ie California Attorney General reports that 
his state's telephone legislation has prevented some 
fraudulent telemarketing operators from entering

Com m ission’s own experience is that 
m erchants have increasingly engaged in 
the MOR’s unfair or deceptive acts or 
practices in the sale of telephone order 
m erchandise.

In recent years, the Commission has 
obtained consent decrees resolving 
allegations that telephone order 
merchandise was not timely shipped 
and that appropriate delay notices or 
refunds were not provided. For 
example, in United States v. Network 
M arketing, the Court, pursuant to 
section 5(a)(1) of the FTC Act, 15 U.S.C. 
45(a)(1), entered a consent decree 
requiring the defendants to handle every 
order for telephone order merchandise 
as though it were an order for mail order 
merchandise and thus to comply with 
the MOR.**» Thereafter, similar orders 
were obtained against mail and 
telephone order merchants in United 
States v. Grabowski,**» and FTC v. 
Rattner.« *

Nothing in the record suggests that 
the problems could be more efficiently 
addressed by case-by-case prosecution 
rather than by regulation. Indeed, in the 
absence of the MOR, the rate of 
problems pertaining to telephone and 
mail order merchandise could be much 
higher. The rulemaking record for the 
MOR demonstrated that problems 
associated with the industry were 
widespread.

The Commission’s Regulatory 
Flexibility Act review of the MOR in 
1986, based on the Damans national 
probability survey of small and large 
businesses, indicated that industry 
believes the MOR benefits consumers 
and businesses in terms of better 
customer relations.*52 The comments 
submitted in response to the ANPR and 
the NPR in this rulemaking also strongly 
support the conclusion that the MOR 
has been beneficial for consumers.*5»

the California marketplace. R 011006-2, H—4, p. 2. 
The comment added that, although there were some 
barriers to entry into telephone merchandising by 
fraudulent operators, "W e have not noticed any 
barriers to legitimate business or any appreciable 
addition of costs.” Id.

i4#86 Civ. 6927 (RJW) (S.D.N.Y. 1986), ROI 1006- 
B -l ,  B—50.

18°B -8 9 -3 7 6  (WWE) (D. Conn. 1989), ROI1006- 
B - l ,  B -51.

151H -90-3217  (S.D. Tex. 1990). See Appendix B 
of Staff Report, R 011006-3, N -l.

182 51 FR 1516 (1986). Comments by industry 
members in the rulemaking indicate that they 
believe the MOR’s requirements embody good 
business practices which lead to consumer repeat 
purchase behavior. See, e.g., comment of MOAA, 
ROI1006-2 , F -2 , p. 2.

iss “The [MOR) has served as a valuable 
mechanism in protecting consumers from 
unacceptable delay, and, at the same time, has 
imposed m inim al compliance costs on the 
industry.”  Comment of AARP, R 011006-2,

GG—4, p. 4.
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Although there are still violations and a 
continuing need for FTC enforcement 
efforts, this rulemaking record indicates 
that the MOR is beneficial.

Although the effects of the proposed 
amendments cannot be quantified 
precisely, the Commission concludes 
that the amendments to include 
telephone sales will further deter the 
unfair or deceptive acts or practices 
defined in the MOR that harm 
consumers. The TRR will clarify the 
obligations of telephone order 
merchants under section 5 of the FTC 
Act.15* Further, the amendments ensure 
that current voluntary compliance with 
the requirements of the TRR 
continues.15* In addition, the threat of 
possible prosecution and of the award of 
civil penalties should also deter conduct 
that is harmful to consumers. Amending 
the MOR to include telephone sales also 
will allow the Commission to apply 
uniform enforcement standards and 
remedies to both mail and telephone 
transactions of sellers. Often sellers do 
business by both means. Presently, 
nonconforming practices by a merchant 
may injure both consumers who shop by 
telephone and by mail, but only the 
mail order transactions subject the 
merchant to civil penalties. Thus, the 
Commission cannot even-handedly 
pursue equally injurious practices. The 
efficiencies from uniform standards will 
facilitate additional investigations and 
enforcement actions, which will benefit 
consumers.

In addition, com m ents from state 
attorneys general and state consum er 
protection agencies indicate that the 
proposed am endments w ill facilitate 
enforcem ent efficiency at the state level. 
These organizations reported difficulties 
in addressing unfair or deceptive acts or 
practices of telephone order m erchants 
due to the MOR’s failure to cover 
telephone order m erchandise.135

is« For example, Mr. Kordahl testified that: 
Businesses prefer to operate in a  climate of 
certainty, where they know what is expected of 
them. * * * [TJhere is a value to both merchant and 
consumer when, at each stage in the process of 
retailing telemarketed goods, both have the same 
understanding about what is supposed to be done 
and when it is supposed to be done. R 011006-2, 
H X-4, p. 20.

iss in this regard, the Commission notes, for 
example, that DMA ethics guidelines encourage 
DMA members to comply with the MOR when 
shipping prepaid merchandise ordered by 
telephone. R 011006-B -1, B -39, p. 3; R 011006-2, 
H X-1, p. 3.

136 The North Carolina Attorney General’s Office, 
CaDCA, and NWMaDA all reported difficulties in 
enforcing consumer protection laws against unfair 
or deceptive telemarketing practices due to the lack 
of federal regulation of telephone order 
transactions. R011006-2, H -l, p. 3; R 0U 006-2 , H - 
2, p. 4. The NWMaDA also noted that because the 
telemarketing field is growing so rapidly, 
consumers can expect more problems of the type

Finally, the Commission finds that the 
benefits of the rule will exceed its costs. 
As has been noted, the proscriptions 
against unfair or deceptive acts or 
practices in section 5(a)(1) of the FTC 
Act, 15 U.S.C. 45(a)(1), would require 
that telephone order merchants possess 
a reasonable basis for shipment claims, 
obtain the consumer’s informed consent 
to shipment delays, and make prompt 
refunds when the consumer does not 
consent to these delays. The 
amendments set forth a clear standard of 
conduct by which telephone order 
merchants may comply with section 5 of 
the FTC Act when unanticipated 
shipment delays occur. Many merchants 
already voluntarily comply with the 
MOR’s requirements for their telephone 
orders, either because they view the 
requirements as sound business practice 
or because they consider it efficient to 
use the same notice, cancellation and 
refund practices for their telephone and 
mail order operations.137 For these 
merchants, the telephone amendments 
to the MOR should impose few, if any, 
additional costs. Based on the record 
evidence, the Commission does not 
believe that compliance expenditures 
for telemarketing firms would exceed 
the usual and customary costs of good 
business practices, while the 
concomitant benefits to both consumers 
and industry members are likely to be 
substantial.133

Information provided by state law 
enforcement officials and consumer 
protection agencies indicated that state 
legislation extending coverage to 
telephone order merchandise has 
caused no perceptible barriers to the 
formation of new businesses, nor has it 
caused existing telemarketing firms to 
incur any significant new costs. 
California amended its mail order 
legislation in 1986 to include telephone

addressed by the amendments to the MOR as well 
as increased telephone fraud and deception.
R011006-2, H—9, pp. 2 -3 . The Kansas Attorney 
General’s Office argued that amending the MOR 
will facilitate the state’s law enforcement activities. 
R011006-2, H -15, p. 2. The Director of the 
Consumer Fraud and Antitrust Section of the North 
Dakota Attorney General’s Office contended that in 
1989 the failure of the MOR to cover telephone 
sales caused his office to take a less aggressive 
stance in some cases than it otherwise would have 
been inclined to do. R011006-2, H - l l ,  p. 3.

137 According to CVN Companies, Inc., a company 
that provides sides solicitation services for the 
telemarketing industry, merchants who accept 
orders by both mail and telephone use the same 
fulfillment and backorder procedures whether an 
order is received by mail or telephone, R 011006- 
B—1, B—4, p .l, and procedures to keep the customer 
informed on the status of their orders. Id. At 2. 
Accordingly, CVN concluded that the amendments 
should not pose any additional burden on the direct 
marketing industry.

»•See comment of AARF, R 011006-2, GG-4, p. 
41.

order merchandise. CaDCA stated it was 
unaware of “any change in the cost or 
price of goods and services used by 
consumers or businesses as a result of 
the amendments to the [GaUfomia] 
statute.” 139 CaDCA also commented 
that, as a result of the state’s telephone 
order amendment, merchant 
recordkeeping will be simplified, 
ultimately resulting in lower merchant 
costs.1«1 The California Attorney 
General’s office agreed with the CaDCA 
comment, stating that it is “not aware 
that barriers to entry into business have 
increased under the amended statute, or 
that costs or benefits to mail and 
telephone order merchants in California 
have changed.” 151 Similarly, 
Wisconsin’s Attorney General reported 
no evidence of any detrimental business 
effects from Wisconsin’s interpretation 
of its mail order statute to reach 
telephone orders.152

Tnus, it appears that the amendments 
will impose row, if  any , additional costs 
on merchants or consumers. However, 
the Commission believes that these 
amendments will provide consumers 
with considerable benefits. First, the 
amendments will clarify the rights of 
consumers (and the obligations of 
merchants) when ordering by telephone. 
Both parties will know that the 
merchant must ship orders in the time 
promised, and that when the merchant 
cannot ship in time, it must notify the 
consumer and inform the consumer of 
the consumer’s option to cancel the 
order. Thus, educating consumers about 
their rights will be simplified. 153

Second, the amendments are likely to 
benefit industry members by increasing 
consumer confidence in the industry, 
thereby promoting the growth of the 
direct marketing industry. MOAA 
commented, for example, that catalog 
houses rely to a “substantial extent” on 
repeat customers, and that failure to 
comply with the Rule in the sale of 
either mail or telephone order 
merchandise frustrates repeat 
purchases.154

Third, as discussed previously, the 
amendments create uniform standards 
that will permit the Commission to 
monitor the industry and prosecute

,39R011006-2 , H -2, pp. 2 and 6 R011006-B-1, B- 
9, p. 2.

« « R 0U 006-2 , H -2, p. 6.
161 Id.; R011006-2 , H—4, p. 2; see also New York 

Attorney General, R011006-2, H -7, pp. 1-3 . New 
York also amended its mail order statute to include 
telephone orders in the face of little, if any, 
opposition from the telemarketing industry. Id.

»«R 011006-2, H -13, p. 4.
163 See comment of NCL, R 011006-B -1, B-24, p. 

2. FTC staff spends considerable time advising 
consumers of their rights and addressing consumer 
complaints.

ROI1006-2 , F -2 , p. 2.
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violations more efficiently, which will 
in turn benefit consumers and 
competition. Currently, investigations of 
mail order merchants who also sell 
merchandise by telephone are more 
complicated and lengthy because FTC 
staff must determine the volume of both 
mail and telephone ordered 
merchandise. This is necessary because 
civil penalties can be based only on 
mail order transactions, even though the 
telephone order transactions also cause 
harm.165 Further, the amendments will 
facilitate Commission efforts to seek 
consumer redress, where appropriate, 
regardless of the ordering method, 
under section 19 of the FTC Act, 15 
U.S.C. 57b. Currently, the Commission 
must seek redress for consumers who 
order by telephone under section 13,15 
U.S.C. 53, by asking the courts to use 
their equitable powers. In contrast, for 
MOR violations, the Commission is 
authorized to seek redress under section 
19(b), 15 U.S.C. 57b(b), which explicitly 
confers jurisdiction on the federal courts 
“to grant such relief as the court finds 
necessary to redress injury to consumers
* * * resulting from the rule violations* *' * ri

In addition, the amendment could aid 
states’ enforcement efforts where FTC 
rules are incorporated by reference into 
state law or are relied on for guidance 
in enforcing state law. For example, in 
voicing support for the amendments, the 
Iowa Consumer Protection Division 
stated that the application of clear 
standards to require deliveries within 
the a certain time frame would prove 
helpful. “Having a well-defined delivery 
rule will provide consumer protection 
agencies with an enforcement option 
which is easily applied, and may 
therefore serve to diminish the 
widespread damage caused by 
telemarketing fraud.”

Although the Commission cannot 
precisely quantify all the costs and 
benefits of the proposed amendments, 
the rulemaking record supports its 
finding that the costs will be small. 
Balanced against any such additional 
costs are the benefits to consumers, 
businesses and law enforcement 
agencies of adopting the proposed 
amendment. Therefore, the Commission 
concludes that the benefits of the 
amendments will exceed their costs.

Overall, the Commission finds that it 
is in the public interest to extend the

165 Staff Report, R 0 1 1 0 0 6 -3 , N - l ,  p . 72. 

l66R01100e~2. H -6 ,  p . 1. A lth o u g h  the T R R  
issued today is not, strictly  speaking, a “ d e liv e ry”  
rule, for the most part, re q u irin g  m erchants to 
substantiate their shipm ent representations a nd  
either obtain consum ers’ info rm ed  consent to 
delayed shipm ents or to refun d  their m o n e y  sh o uld  
ensure p ro m pt delivery .

present substantiation, delay option 
notice, and refund regulations for mail 
order sales to include telephone order 
sales. The specific amendments 
incorporating telephone sales are 
discussed in part IV of this SBP.
4. Economic Effect

Section 18(d)(1)(C) of the FTC Act, 15 
U.S.C. 57a(d)(l)(C), requires that the 
Commission’s SBP include a statement 
as to the economic effect of these 
amendments. This discussion is set out 
in the-Commission’s analysis of its 
determination that no regulatory 
analysis is required. See part V, B of this 
SBP, infra.
5. Conclusion

The original MOR defined each of the 
following acts or practices as an unfair 
or deceptive act or practice in or 
affecting commerce in violation of 
section 5(a)(1) of the FTC Act, 15 U.S.C. 
45(a)(1):

• The failure of a merchant to have a 
reasonable basis for any express 
shipment representation in soliciting 
the sale of the merchandise and, if no 
time is represented, the failure to have 
a reasonable basis for the implicit 
representation that shipment will be 
made within 30 days of the receipt of 
the consumer’s properly completed 
order.

• In situations in which the merchant 
is unable to ship the merchandise in the 
time expressly or implicitly represented, 
the failure of the merchant to notify 
consumers about the delay and to offer 
them the option of agreeing to the delay 
or obtaining a prompt refund.

• In situations in which the merchant 
fails to obtain the consumer’s informed 
consent to delay or the consumer 
exercises the option of cancelling the 
order and obtaining a prompt refimd, 
the failure of the merchant to deem the 
order cancelled and to make a prompt 
refimd..

The record of this proceeding 
demonstrates that the acts or practices 
addressed by the MOR respecting direct 
marketing in the context of mail order , 
sales harm consumers when engaged in 
by telephone merchants. The evidence 
discussed in part n, B, (1) of this SBP 
demonstrates that consumers expect 
shipment of telephone order 
merchandise within the time merchants 
expressly represent in soliciting the 
sales or, in the absence of any express K> 
shipment representation, within 30 
days. These express or implied 
shipment representations are material to 
consumers. The evidence discussed in 
part n, B, (2) of this SBP demonstrates 
that in a significant number of cases the 
merchandise is not shipped within the

time expressly or impliedly represented. 
Often in these situations the merchant 
initially lacked a reasonable basis for 
the shipment representation soliciting 
the sale of telephone order merchandise. 
The evidence discussed in part II, B, (2) 
of this SBP demonstrates that in a 
significant number of cases merchants 
delay shipment beyond the time 
expressly or impliedly represented 
without the knowledge or consent of 
consumers. They either do not notify 
consumers of delays at all or, if they do, 
they do not inform consumers as to the 
nature or extent of delay, or request the 
consumer’s consent to die delay, or 
afford the consumer the opportunity to 
cancel the order and obtain a prompt 
refund. Finally, the evidence discussed 
in part II, B, (2) of this SBP 
demonstrates that in a significant 
number of cases merchants who fail to 
obtain the consumer’s consent to delays 
beyond the time expressly or impliedly 
represented fail to deem the order 
cancelled and to promptly refund the 
consumer’s money. The evidence 
discussed in part II, B, (3) of this SBP 
demonstrates that these practices cause 
significant harm to consumers.

After weighing the various 
considerations discussed in this part of 
the SBP, the Commission has 
determined that it is in the public 
interest to adopt the TRR.
IV. Section-by-Section Analysis

This part describes each amended 
section, thè options considered, if any, 
and, where appropriate, provides 
guidance concerning the provisions.
Section 435.1(a)(1)

This section contains the 
substantiation requirements for 
shipment representations sellers make 
when soliciting orders and in providing 
revised shipment dates. The 
Commission has amended this section 
so that its requirements now apply to 
merchandise ordered by telephone as 
well as by mail. The Commission’s 
reasons for amending this provision are 
set forth in part III, B of this SBP.
Section 435.1(a)(1)(H)

For purposes of § 435.1(a)(l)(ii), 
concerning implied shipment 
representations, the Commission 
considered but rejected adopting a 
shorter period than 30 days for 
telephone orders. Because the record 
shows that consumers to whom no 
express shipment representations are 
made and who pay by credit card expect 
shipment more rapidly than consumers 
who pay by other means, a shorter time 
period for implied shipment 
representations for telephone orders
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could be appropriate. In the interest of 
uniformity, however, the Commission 
rejected that alternative. As in the MOR 
proceeding, where the record showed 
that consumer expectations were not 
uniform, the Commission finds that 
although some consumers may expect 
faster shipment, few consumers would 
expect shipment to take longer than 30 
days. Therefore, the Commission has 
determined to use this time period for 
telephone orders too.

Tne Commission also has amended 
§ 435.1(a)(1)(h) by adding a proviso 
giving sellers 50, rather than 30, days to 
perform the actions required by this 
part, where they have made no express 
shipment representations and have 
received orders accompanied by 
applications for credit to pay for the 
ordered merchandise. The Commission 
has determined that this additional time 
to process credit applications is 
consistent with consumer expectations 
and industry needs.

In the NPR, the Commission 
suggested three alternative proposals for 
affording merchants time to process 
credit applications, of which the 50-day 
proposed was one. The proposals were 
initially posited as amendments to the 
definition of a “properly completed 
order/’ Ultimately, the Commission 
determined instead to add a proviso to 
the end of the substantiation provision,
§ 435.1(a)(l)(ii). Two of the three 
alternatives were given no further 
consideration because of lack of interest 
by participants.1«7 In contrast, many 
comments favored the proposal to 
amend the definition of a “properly 
completed order” to refer to the 
merchant’s receipt of the charge 
information, but to permit an additional 
20 days to process charges accompanied 
by credit applications. (This proposal is 
similar to California law.) «a

Proponents of the "California rule” 
noted that in the absence of any 
shipm ent representation in solicitations 
for orders, consum ers who order 
m erchandise at the sam e tim e they

i«r Specifically, die Commission considered (but 
rejected) amending the definition to refer to the 
time of die merchant’s receipt of the charge 
information: (1) Only for third-party credit 
situations (e.g., where the consumer uses a  
bank charge or travel and entertainment card), and 
(2) for all charge situations, but permitting an 
additional two weeks or other reasonable time 
(rather than an extra 20 days) in credit application 
situations. R 011006-1, A -2 . p. 49066.

»»•The California statute provides: When a  buyer 
makes an initial application for an open-mid credit 
plan, as defined in the Federal Consumer Credit 
Protection Act [15 U.S.C. 1682), at foe same time 
the goods or services are ordered, end the goods or  
services are to be purchased on credit, the person 
conducting the fondness shall have 5 0  days, rather 
than 30 days, to perform foe actions specified far 
this section. Bus. I P t o t C o d i  17636 (c).

apply for credit do not expect shipment 
as quickly as consumers whose credit is 
established. For example, the Iowa 
Attorney General reported that 
consumers generally expect delivery to 
take longer when an application for 
credit is part of the ordering process.17® 
DMA agreed, pointing out that it is 
natural for consumers to expect perhaps 
two weeks for the application to be 
processed before the 30-day clock 
would begin to run.1”

Other comments also contended that 
if an order is accompanied by a credit 
application, the definition of a 
“properly completed order” should 
allow a seller additional shipment time. 
For example, Burnett noted that while 
larger merchants have “on-line” 
capabilities to check the credit- 
worthiness of applicants within an 
estimated five business days, smaller 
businesses may require up to 15 
business days, or approximately 20 
calender days.172 DMA also commented 
that the technological disparity between 
larger and smaller merchants is 
particularly serious in dealing with new 
credit applications.172

Other comments opposed allowing 
any additional time when orders are 
accompanied by credit applications.17« 
For example, AARP contended that 
allowing additional time to process 
orders was unnecessary. Reasoning that, 
because the ECOA requires creditors to 
respond within 30 days of receipt of a 
completed credit application,172 and 
many creditors complete credit checks 
more expeditiously than 30 days, AARP 
stated that initial applications for credit 
should never expand shipment time 
beyond 30 days.17®

»»•For example, NRMA suggested that the 
Commission provide an additional period 
consistent with the so-called "California rule.”
R011006-3 , F -3 , p. 3. See also R 011006-2, H-2, p.
4. NRMA also suggested that, in order to achieve 
“consistency” with the Equal Credit Opportunity 
Act (“ECOA”), 15 U.S.C. 1691(d), the Commission 
consider 30 instead of 20 extra days for shipment 
RO11006-3, F -3 , p. 4. NRMA apparently reasons 
that because the ECOA affords the merchant 30 
days to notify consumers of its disposition of their 
credit applications, a  merchant needs 30 days to 
process them. However, as discussed infra, the 
record does not support this.

17OR011006-2, H -8, p. 2.
tri R011006-2 , F—1, p. 14.
»72 R o n 006-2 , E - l ,  p. 2; accord MOAA, 

RQ11006—2, F -2 , p. 8; Cutler. RO11006-2 , D -4, p. 
2.

*73 R011006-2, F - l ,  p. 15.
»7« State of Georgia’s Office of Consumer Affairs, 

ROl 1006-2, H -8, p. 2. Accord NCL, R011006-2, 
GO—3, p. 3.

its 15 U.S.C. 1691(d) (unless extended by Fed. 
Res. Bd. regulation).

*7» ROl 1006-2 , GG-4, pp. 2 4 .5 4 . On the other 
hand, AARP suggested that where merchants 
represent that shipment shall be made in less than 
30 days, applications for credit should extend the

Nothing in the rulemaking record  
suggests that consum ers believe that 
credit approval and order fulfillment 
necessarily occur sim ultaneously. 
Indeed, common experience suggests 
the opposite, i.e ., that in the ordinary 
course of business, credit has to be 
approved before consum ers can trade on 
it. In the context of m ail or telephone 
order sales, they sim ilarly would expect 
their credit applications to be processed 
and approved before fulfillm ent of their 
orders.

The Commission finds that in the 
absence of any express shipment 
representation, consumers generally 
expect a merchant to take more time 
than normal where an order is 
accompanied by an application for 
credit The record evidence indicates 
that the time needed by businesses to 
establish consumer credit is 
approximately 20 calendar days.177 In 
view of consumer expectations and 
industry requirements in this regard, the 
Commission has determined that, in this 
limited “credit application” 
circumstance, sellers should have an 
extra 20 days to fulfill the requirements 
of the amended Rule when soliciting 
orders based on an implied 30-day 
shipment claim.

m  contrast there is am ple rulemaking 
evidence that, when m erchants make 
express shipm ent representations, 
consum ers expect shipm ent within the 
tim e expressly represented.17® There is 
no evidence regarding consum er 
perceptions where express shipment 
representations are m ade in advertising 
and the m erchant also offers the credit 
to pay for the order. But, if a m erchant 
makes shipm ent tim e an affirm ative 
sales point, it is reasonable for 
consum ers to expect that the m erchant 
w ill com ply w ith the sales 
representation. This is particularly true 
where a m erchant can easily correct an 
incom plete or ambiguous shipm ent 
representation by sim ply adding words 
to the effect that the consum er should 
allow  additional tim e for processing 
credit applications.17®

It is w all settled that a m erchant will 
be held liable for any reasonable 
interpretation of advertising that is 
m isleading, even though other non- 
m isleading interpretations are possible

period to foe full 30 days permitted by the BCOA 
ROl1 006-2 , GG-4, p. 54.

*77 Burnett, ROl1006-2 , E - l ,  p. 2. Accord MOAA, 
ROl1006-2 , F -2 , p. 8; Cutler, ROl1006-2 , D-4, p.
2.

i7a See. e.g., Cox, R 011006-2, M -2, pp. 8 -11 .
*t® As Georgia Office of Consumer Affairs 

observed: "If there is some reason that credit card 
orders take longer to process, then at the time of 
purchase, the consumer should be given a  delivery 
date foal takes this delay into consideration.”
ROl1006-2 , H -8, p. 2.
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or even likely.*«» Accordingly, the 
Commission finds that any express 
shipment representation that does not 
say otherwise reasonably will convey to 
consumers that the merchant has 
factored the credit processing time into 
the fulfillment time. Further, the 
Commission concurs with staff and the 
PO and finds that a merchant who offers 
credit and makes unqualified express 
shipment representations will violate 
the TRR if it lacks substantiation for 
being able to ship orders within the time 
represented.
Sections 435.1(b) (1) and (2)

These sections describe a merchant’s 
obligation when it is unable to ship 
merchandise within the applicable time 
as set forth in § 435.1(a). By virtue of the 
amendment to paragraph (a), the 
notification obligations of paragraph (b) 
now apply to merchants who are unable 
to ship merchandise ordered by 
telephone within the time expressly or 
implicitly represented.

One advantage of ordering by 
telephone is that the seller may be able 
to give the buyer more up-to-date 
information about the availability of an 
item and when it would be shipped.
DMA and MOAA were concerned that 
this information might be construed as 
a first option notice with a revised 
shipping date under § 435.1(b)(1), and 
that any subsequent revision to the 
shipping date would have to be in the 
form of a second option notice under 
§4 3 5 .1 (b)(2 ) . S e c o n d  notices 
pursuant to §435.1(b)(2) must notify the 
consumer that the order will be 
automatically canceled unless the 
consumer expressly agrees to the delay; 
by contrast, first notices pursuant to 
§ 435.1(b)(1) must inform the consumer 
that the consumer will be deemed to 
consent to the delay unless the 
consumer cancels and requests a prompt 
refund.

The Commission finds that when the 
seller, in the course of taking the order, 
supplies shipping information 

' modifying the express or implied 
| shipment representation in die 
I solicitation of the order, and this 

information is communicated clearly 
and conspicuously and agreed to by the 
consumer, it will be considered part of 
the sales negotiations and not a delay 
notice under theJTRR. The shipping 
time agreed to in these sales

1#0Sae e.g., National Comm’n on Egg Nutrition v. 
FTC, 570 F.2d 157 ,161  n.4 (7th Cir. 1977), cert, 
denied, 439 U.S. 821 (1978); Murry Space Shoe 
Corp. v. FTC, 304 F.2d 270, 272 (2d Cir. 1962); 
Rhodes Pharmacol Co. v. FTC, 208 F.2d 382 ,387  
(7th Cir. 1 9 5 3 ), affd, 348 U.S. 940 (1955); Ford 
Motor Co., 87 FTC 756, 794-95  (1976).

181R011006—4, P -1 , p. 14 and P -3 , p. 13.

negotiations, rather than the time 
originally referred to in the solicitation, 
would be the timé referred to in 
paragraph (a)(1) of § 435.1 of the TRR. 
T.ikft the PO, however, the Commission 
is concerned that some merchants might 
deceptively advertise fast shipment to 
lure consumers into calling in orders, 
and then routinely negotiate for a longer 
shipment period than advertised.*«* The 
Commission agrees with the PO that 
merchants engaging in such practices 
would violate the TRR’s requirement 
that merchants possess a reasonable 
basis for their express or implied 
shipment claims at the time of the
solicitations.i83

Section 435.1(b)(3)
The Commission has amended 

§§ 435.1(b)(3) (i) and (ii) of the MOR by 
deleting subparts (i) and (ii). These parts 
establish, in any action to enforce the 
Rule, rebuttable presumptions of non- 
compliance, when first class mail is not 
used to provide notification or delay to 
consumers, or when business reply or 
postage prepaid mail is not used to 
provide consumers a way of exercising 
their options at the merchant’s expense.

In onginally promulgating these 
sections, the Commission stated: “By 
establish ing this presumption the 
Commission is providing guidance and 
is not preventing sellers from providing 
other means which are of equal or 
superior efficacy to the means 
prescribed by the Rule.” 184 Comments 
submitted in response to the ANPR, 
however, suggested that these 
presumptions were unnecessary and 
burdensome. Accordingly, in the NPR 
the Commission solicited comment on 
whether to change them. Specifically, 
the Commission invited submissions 
about whether other mechanisms “can 
be demonstrated to insure that 
(consumers) are provided with 
intelligible information that are given 
meaningful opportunities to exercise 
their options” to cancel or to consent to 
delayed shipment. *85 

Although there is no empirical 
evidence that the first class mail 
rebuttable presumptions have inhibited 
notification of delay by telephone, some 
industry participants nevertheless 
contended that the presumptions 
inherently made use of other 
notification means less desirable and 
burdensome to industry.*86 According

ibzPO's Report, R 0 11006-3 ,0 - 1 ,  p. 60. 
i«3 Id., p. 61 .F .151 .
i m SBP,40  FR 51582, 51597 (Nov. 5 ,1975). 
ia»R011006~l, A—2, p. 49067. 
is« Early comments seemed to favor amending the 

presumptions to give telephone notifications the 
mum  status as first class mail notifications, whereas 
later comments favored deleting the presumptions.

to DMA, the use of the telephone as a 
means of solicitation, as well as a means 
of ordering and providing customer 
service, clearly has reached the point 
where it must be considered of equal or 
superior efficacy to that of other 
media.*87 Thus, DMA commented that 
the MOR should be modified to create 
a presumption in favor of compliance 
when delay notices are given by 
telephone. DMA believed there was no 
objective reason to treat a delay notice 
given by telephone differently from one 
sent by first class mail, and that it is in 
the interest of sellers and buyers to 
allow sellers to provide information in 
the manner they believe is the most 
effective.*8»

MOAA commented that telephone 
communication is more rapid (allowing 
instantaneous contact, 24 hours a day, 
on a year-round basis), more convenient 
and less time consuming.*®9 It also 
maintained that consumers may more 
easily exercise their cancellation 
options over the telephone.*9® 
Additionally, MOAA stated that 
merchants prefer giving delay 
information by telephone because it 
eliminates the “hiatus period” that 
exists when mail is used to provide 
notice.*®*

Some consumer groups and state 
consumer protection agencies opposed 
modifying the first class mail 
presumptions on the grounds that: (1) 
The information required by 435.1(b) is 
too difficult to communicate by 
telephone; and (2) any change in the 
first class mail presumptions would 
make enforcement more difficult. For 
example, AARP contended that 
telephone notification shifts the 
merchant’s burden to consumers: 
“Under the present Rule, mail-order 
customers receive hands-on information

For example, after recommending adding telephone 
notification to the first class mail presumptions, 
MOAA later favored eliminating the presumptions 
altogether. Compare MOAA, R 011006-2, F -2 , p. 2 
(the Commission should modify the existing TRR to 
permit merchants to give and to receive required 
notices by telephone) with oral presentation of 
David Todd, Esq. on behalf of MOAA ("W e believe 
there should be no presumptions, positive or 
negative, with respect to either mail or telephone 
notices”). R011006—4, Q -3, p. 28-29  (Nov. 3 ,1992).

187R011006—2, F - l ,  p. 10; see also MOAA,
R011006-2 , F -2 , p. 3.

1B8 R0 1 1 0 0 6 - 2 , F - l ,  pp. 9 -10 . DMA’s expert 
witness, Margaret Kuman, stated that telephone 
notice is the most effective means of 
communicating backorder information and the need 
for additional time to ship. R011006—2, HX—1, pp. 
11- 12.

1M R011006-2, F -2 , pp. 6 -7 . The Commission 
notes there is also evidence on the record that 
telephone notification could be less costly than first 
class mail notifications. See Kordahl, R011006—2, 
HX—4, pp. 21-22.

i«o Id.
101 Id.
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that can be carefully considered, 
retained and responded to in a 
deliberate fashion.” *®a With telephone 
notification, consumers must remember 
all of the information the seller 
provides, including an 800 number to 
call the seller back at some later time to 
cancel the order or to agree to late 
shipment, or make an immediate 
decision concerning cancellation during 
the initial phone call.

Some state attorneys general and 
consumer protection agencies 
commented that the Commission should 
retain the MOR’s first class mail 
presumptions in the amended Rule 
because of the difficulty of otherwise 
proving that the notice was adequate. 
For example, the New York Attorney 
General’s office stated: “We strongly 
urge that notification of delay continue 
to be required by first class mail. The 
option of telephone notification would 
present a substantial evidentiary hurdle 
for consumers and enforcement 
agencies.” 193 During her testimony, 
DMA’s expert Margaret Kuman agreed 
that in the hands of an unscrupulous 
merchant, a system of telephone 
notification may pit the possibly 
uncertain memory of a consumer against 
the apparently complete records of a 
dishonest merchant.*®« The rulemaking 
staff and the PO, although agreeing that 
the telephone could be an effective 
means of providing option information, 
observed that notification by first class 
mail also aids enforcement by 
preserving, in documents consumers 
can retain, a record of precisely what 
was communicated by the merchant. If 
the notice was defective, it could later 
be used by law enforcement agencies to 

rove non-compliance. Accordingly, 
oth staff and the PO recommended 

retaining the first class mail 
presumptions.*®®

In contrast, the Bureau of Economics 
(“BE”) staff recommended deleting the 
presumptions.*®« BE staff contended

»«¡»R011006-2. GG—4, p. 37. See also NCL, 
R 011006-2, GG—3, p. 2 (the League strongly urges 
the Commission to require that consumers receive 
timely written notice of their right to cancel or to 
consent to delayed shipment; it is important for 
consumers to be able to document in writing the 
terms of any agreement to which they are a  party).

193 R011006-2 , H -7, p. 3. See also R 011006-2. H -  
3, p. S; H—8, p. 3; H—6, p. 2; H—9, p. 3; H—11, pp.
2 -3 .

im  Kuman, R011006-2 , Tr. 70 -71 . However, Ms. 
Kuman also challenged the idea that consumers 
have their written notices, Tr, 70. Nevertheless, 
copies of facially defective written notices that were 
retained by consumers have been used to a«tnhH«h 
MOR violations. Staff Report, RO1 1 0 0 6 - 3 , N -l , p. 
106, n. 146.

ras staff Report. R 011006-3 , p. 107; PO‘s Report, 
R011006-3 , pp. 57-60.

toe Final Recommendations of Gerard Butters and 
Lisa Daniel, R0110Ò6-4, Q -l (May 28 ,1992).

that the presumptions favoring first 
class mail are anachronistic and that the 
record showed that telephone 
notification can be superior to mail 
notification because of its interactive 
nature. Further, telephone notification 
may be accomplished more quickly and 
at lower cost. Finally, BE staff believed 
that law enforcement concerns about 
deleting the presumptions can largely be 
addressed by more intensive scrutiny of 
records of “systems and procedures” a 
merchant should maintain to overcome 
the rebuttable presumptions of non- 
compliance under § 435.1(d).

Alter reviewing the rulemaking 
record, the Commission concludes that 
no means of providing delay 
notification should be subject to 
presumptive invalidity. *®7 Eliminating 
the first class mail presumptions 
removes any bias against telephone 
notification or other classes of mail. 
Merchants may not choose, without 
being concerned about having to 
overcome a presumption in any 
enforcement action, whatever means 
they believe best will achieve the 
requirements of the TRR to afford 
prompt, reliable, and intelligible 
notification of delay and the means for 
exercising, at no cost to the consumer, 
any cancellation option.*®« The

197 H e  Commission considered, but refected, an 
alternative proposal raised by the rulemaking «farff 
at the November 18 ,1992  Commission meeting. At 
that time, staff suggested amending the 
presumptions to apply only to first notices 
involving indefinite delays or delays of more than 
30 days and to second notices. Staff’s theory was 
that for these notices the information required by 
the Rule is more complicated and that the writing 
and first class mail presumptions would be 
especially useful for such notices, and less 
necessary for o th »  notices. At the Commission’s 
request, the staff provided a memorandum 
describing the record evidence about how often the 
different types of notices are used and the costs 
associated with this proposal. The staff concluded 
that the evidence on the costs or benefits of treating 
various notices differently was inconclusive and 
continued to recommend retaining the rebuttable 
presumptions. R011006-4 , Q -4. BE staff submitted 
a memorandum indicating that it continued to 
support repeal of the presumptions. While agreeing 
that the information required by the MOR (and to 
be required by the amended MOR) for certain 
notices is complicated, BE staff argued that 
carefully prepared scripts and well trained staff 
could intelligibly communicate the required 
information to consumers. R 011006-4, Q -5. For the 
reasons set forth infra, the Commission is 
rescinding these presumptions.

196 Hie Commission notes that one objection to 
deleting the rebuttable presumptions was that it 
places« burden on consumers to record and retain 
information, such as the seller’s telephone number, 
to exercise any of the continuing cancellation 
options. If, at die time the seller offers the option, 
it also reminds the consumer that the seller’s toll- 
free number is contained in its catalogs or other 
promotional materials, the availability of such 
information to the consumer could be a  fartnr the 
Commission would consider in determining 
whether the cancellation option had been 
meaningfully provided. Of course, in discharging its

Commission's decision to repeal the 
first class mail rebuttable presumptions 
should not, however, be viewed as a 
relaxation of the TRR’s requirements 
that the seller must notify the consumer 
“clearly and conspicuously” of delay 
“within a reasonable time after the 
seller first becomes aware of its inability 
to ship,” as required by § 435.1(b)(1). 
Nor should it be construed in any way 
that would frustrate the requirements of 
§ 435.1(c) that the seller must, whenever 
appropriate, make a “prompt refund.”

For example, a reasonable and 
prudent merchant acting in good faith 
and considering the use of third class 
mail will want to consider whether bulk 
mail, and the possibly longer time frame 
needed for delivery of such mail, will 
satisfactorily achieve the TRR's 
requirements to provide notice "within 
a reasonable time after the seller first 
becomes aware of its inability to ship,” 
Further, in providing notices by 
whatever means, sellers should consider 
whether the buyers will receive them in 
sufficient time so that the options 
provided are still meaningful. For 
example, if notices were to reach buyers 
only shortly before the new revised 
shipping date' listed in the notice or on 
that day, consumers would not 
realistically have an option to consent to 
the delay or to receive a prompt refund. 
The timing of the receipt of the option 
notice would have decided this question 
for them. Similarly, merchants who 
choose to use telephone notification 
will want to ensure that their systems 
are designed to satisfy the TRR’s 
requirement in § 435.1(b)(1) “to offer the 
buyer'1 the option to consent to a delay 
or to cancel the order and receive a 
prompt refund. (Emphasis supplied.)

The Commission also notes mat, 
although it is eliminating the first class 
mail rebuttable presumptions, other 
presumptions remain. Under 
§§ 435.1(a)(4) and 435.1(d), a merchant’s 
failure to have “records or other 
documentary proof establishing its use 
of systems and procedures” that ensure 
compliance in the ordinary course of 
business with the various provisions of 
the TRR will give rise to a rebuttable 
presumption of non-compliance.*9®

obligation to provide a prepaid means of exercising 
any cancellation option, a merchant cannot assume 
that consumers retain any promotional materials or, 
if they do, that the information fo th an  is 
sufficiently clear and conspicuous to satisfy the 
merchant's obligations.

»•»In any enforcement action, § 435.1(a)(4) of the 
amended Rule creates a rebuttable presumption of 
non-compliance if a seller foils to document die 
existence of systems and procedures to ensure 
shipment of merchandise within the time expressly 
or impliedly represented in the advertising that 
solicited tiie sale; $ 435.1(d) creates a rebuttable 
presumption of non-compliance if a  seller foils to
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Thus, under these provisions, 
merchants still will have the duty to 
demonstrate that they have systems and 
procedures in place that ensure 
compliance with the TRR. However, the 
presumptions do not impose any 
particular recordkeeping requirements. 
The Commission, therefore, considers 
inapposite DMA’s comment that 
because telephone notifications are 
widely used at present, "as long as a 
merchant can demonstrate that systems 
are in place to assure compliance with 
the Rule, the Commission should not 
require onerous and unduly 
burdensome recordkeeping 
requirements.” The Commission is 
retaining §§ 435.1 (a) (4) and (d) 
unchanged.

The Commission expects that prudent 
industry members will keep records 
concerning their systems and 
procedures to rebut these presumptions 
in any action to enforce the TRR, 
particularly if they choose to use a 
telephone system for notification. Two 
industry experts commented in this 
proceeding on the types of records that 
would he either readily available or 
reasonable records for sellers to 

| maintain for telephone notification 
systems. Although the Commission is 

| not incorporating these suggestions into 
i the TRR or according them preferential 
treatment, such records would provide 

[useful documentation of compliance in 
an investigation, particularly where the 
merchant relied on telephone 

I notification.
For example, Margaret Kuman 

I testified that sellers providing telephone 
notifications can use a system such as 
Call Detail Recording, which would 
have much the same reliability as 
records of written notices. This system 
would indicate the script that was used 

| (a counterpart to the text of a letter) and 
i record that the message was 

I transmitted (counterpart to the record 
[that the first class mail notice was sent). 
[This would consist of a chronological 
computerized record of all calls made 
by the merchant, including the number 

[from which the call was made, the 
called number, and how long the 
conversation lasted.20* Staffs expert,

I Eugene Kordahl, also believed that , 
[telephone notification procedures 
should include a written or computer 
record of each contact, the identity of

the parties contacted, and the results of 
the contact.202

Section 435.1(c),
This section describes when and 

under what circumstances sellers must 
provide refunds. Because of the 
amendments to paragraph fa) of the rule, 
the refund provisions of paragraph (c) 
now apply to telephone sales. No 
specific amendments to paragraph (c) 
were needed to accomplish this change.
Section 435.1(d)

This section states that the "failure of 
a respondent-seller to have records or 
other documentary proof establishing its 
use of systems and procedures which 
assure compliance, in the ordinary 
course of business, with any 
requirement of paragraph (b) or (c) of 
this section will create a rebuttable 
presumption that the seller failed to 
comply with said requirement.” No 
changes have been made to this section. 
This presumption applies to telephone 
sales as well as mail order sales because 
of the amendments to paragraph (a).
Section 435.2 (a) and (b)

The Commission has amended § 435.2 
by adding a definition of "mail or 
telephone sales” in paragraph (a) and a 
definition of "telephone” in paragraph
(b). The PO had recommended that the 
Commission add the definition of "mail 
or telephone sales” to avoid any 
uncertainty about the scope of the 
amendments and the coverage of the 
TRR. This definition derives from the 
common understanding of what a mail 
order sale is (the distinction being, how 
the order is placed, not how it is 
solicited). 203

The definition of "telephone” is the 
same definition that the Commission 
published for comment in the NPR. The 
NPR proposed defining "telephone” to 
refer "to any direct or indirect use of the 
telephone to order merchandise, 
regardless of whether the telephone is 
activated by, or the language used is 
human or machine, or both. ” 204

I document the existence of systems and procedures 
I to ensure compliance with §§ 435.1(b) (die delay 
[option provisions) or 8435.1(c) (the refund
[provisions).

I *°°ROl1006-2, F—1, p. l i ;  see also Kuman, - 
[R011OO6-2, H X-1, p. 11, and NRMA, R 011006-2. 
|Hp4.

MlR011006-2, H X-1, p. f t .

202R o il005-2 , H X-4, p. 23. Mr. Kordahl also 
recommended that telephone operators work from 
a prepared script as opposed to providing 
information extemporaneously.

zospo’s Report, R 0 11006-3 ,0 - 1 ,  p. 77. See also 
Final Staff Recommendations, RO1 1006-4 , Q -l , pp. 
22-23. As the staff noted, the rulemaking 
participants understood the change to 8435.2(a) 
proposed in the NPR to be in accord with the PO's 
definition. Moreover, none of the post-record 
comments objected to this definition.

2O4R011006-1, A -2 , p. 49062. In the ANPR the 
Commission had proposed an even broader 
definition of “telephone.” However, based on 
comments received in response to the ANPR, the 
Commission proposed the narrower definition in 
the NPR. See part I, B of this SBP for additional 
information on this point.

Comments opposing this amendment 
suggested that the Commission adopt a 
narrow definition to avoid discouraging 
the commercial development of other 
alternatives.200 However, none of these 
comments elaborated on this point. 
There is nothing more than conjecture 
in the record to suggest that adopting 
the proposed definition of "telephone” 
will stifle or inhibit technological 
advancement. 20®

Because winning consumer 
confidence is a key ingredient in the 
success of any commercial innovation, 
the Commission does not agree that 
requiring merchants to ship in a timely 
manner, to make refunds, or to obtain 
the consumer’s informed consent to 
shipping delays will discourage the 
development of innovative ordering 
technologies that use the telephone. 
Further, the majority of the record 
comments addressing the question 
supported the adoption of the 
definition.2̂  The comments favored an 
amendment that would clearly "cover 
orders taken by mechanical means over 
the phone, orders placed by computers, 
and orders placed by fax 
transmission,’’ aoa

Nothing in the record suggests that 
consumer expectations with respect to 
the timing of shipment would vary 
depending on how the telephone is 
activated or whether the language used 
for ordering is that of human beings, 
machines, or both. The Commission 
accordingly adopts the definition of 
"telephone,” as proposed in the NPR.
Section 435.2(d) *09

The Commission has determined that 
it is in the public interest to amend the 
MOR’s definition of a “properly 
completed order” for credit sales. This 
definition provides the key to measuring 
when the time period for shipment 
begins, i.e., a merchant must ship or 
perform other required actions within 
30 days (or another time if specified) of

»•» MOAA, R011006—2, F -2 , pp. 11-12. See also 
NRMA, R011006-2, F -3 , p. 3. The National Retail 
Federation repeated this argument in its post-record, 
comment, R011006—4, P—7, p. 4.

so® To the extent that, at some future time, the 
definition can be demonstrated to have some 
adverse effect on developing technologies that 
incorporate the telephone, an aggrieved person may 
petition the Commission, pursuant to section 18(g) 
of the FTC Act, 15 U.S.C. 57a(g), for an exemption 
from the TRR.

207 Burnett. RQ11006-2, E - l ,  p. 1; see also NCL, 
R011006-2, GG-3, p. 3; Attorney General of North 
Dakota, R 011006-2, H - l l ,  p. 1; CaDCA, ROUOOfr- 
2, H -2, p. &

*08 Roi 1006-2, H -6, p. 3 (Iowa Attorney General’s 
Office); see also ROUOQ6-2, H -2. p. 1 (CaDCA).

soa paragraph (c), defining “shipment.” is 
unchanged. Similarly, the definitions of “refund,” 
"prompt refund,” and “time of solicitation" in 
paragraphs (e) through (g) are unchanged.
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receipt of a properly completed order. 
For credit orders, the MOR defines 
"properly completed order" as "the 
time at which the seller charges the 
buyer’s account." 210 The amended Rule 
now defines the term, in these 
situations, to refer to the time the seller 
receives “authorization from the buyer 
to charge an existing account," 211 rather 
than when the account is charged.

The amendment is not intended to 
affect when sellers process charges. 
Sellers still have the discretion to 
process charges when they choose. The 
amendment merely provides that the 
TRR's requirements are triggered at the 
same time as sales paid for by cash, 
check, or money order.

In the NPR, the Commission solicited 
comment on whether, with respect to 
credit transactions, it should amend the 
definition of a "properly completed 
order" to refer to the time a merchant 
receives sufficient information from the 
consumer to charge the consumer’s 
account instead of referring to the time 
the merchant actually charges the 
account. This issue previously had been 
considered. When the Commission 
promulgated the MOR, representatives 
of the mail order industry contended 
that charge sales differ from cash, check, 
or money order sales. They stated that 
when the merchant fails timely to ship 
merchandise paid by cash, check, or 
money order, the consumer experiences 
a direct out-of-pocket loss. On the other 
hand, they contended that as long as the 
merchant does not process the charge, 
the order has not been “prepaid" and 
the consumer is not injured by untimely 
shipment ojjmerchandise. The 
Commission disagreed, stating that 
because "all consumers are injured 
when a seller lacks a reasonable basis 
for his shipment representations," it is 
appropriate to impose the same 
requirements on credit sales as sales 
paid by cash, check, or money order.212 
The Commission indicated that in these 
transactions, all consumers who 
encounter these business practices, 
regardless of whether they pay by credit 
or otherwise, are injured by being 
unable "to cancel the order and obtain, 
where applicable, a refund or credit

*1 016 CFR 435.2(b)(1). In contrast, where 
payment in the proper amount is by cash, check, 
or money order, receipt of a properly completed 
order is defined by $ 435.2(b)(2) as the time the 
seller receives the payment and all information 
needed to process the order. Thus, unless a seller 
says otherwise in soliciting the consumer’s order, 
the MOR does not permit a  seller to wait until a  
buyer’s check “clears” before the MOR’s shipment 
or delay notification requirements start to run.

»1116 CFR 435.2(d). Section 435.2 of the original 
MOR was renumbered to reflect the addition of two 
new definitions.

212 SBP, 40 FR 51582 at 51594 (Nov. 5 ,1975).

adjustment." 2 i3 The Commission 
believed, however, that there had been 
insufficient opportunity to comment on 
a definition of a "properly completed 
order" that reflected this 
determination.2 i4  Thus, although the 
Commission found that abuses could 
occur in all mail order credit sales, the 
rule only applied to credit sales in 
prepaid situations, i.e.* where the seller 
charges the account prior to shipment.

Because mail orders predominantly 
are paid for by check, money order, or 
cash, the MOR’s disparate treatment of 
mail orders that are charged has not 
been a very significant issue. However, 
by amending the MOR to include 
telephone orders, the number of credit 
transactions affected by a "payment 
received” rule for credit cards becomes 
very substantial.215 For example, while 
20% to 30% of consumers pay for their 
mail orders by credit card, 
approximately 70% of consumers who 
order by telephone pay by credit 
card.2i6 Furtner, the evidence in the 
record indicated that merchants 
generally do not charge a buyer’s 
account until they are ready to ship. 
Thus, without amending the MOR's 
definition of a "properly completed 
order," amending the MOR to include 
telephone sales would result in the 
Rule’s requirements being triggered 
upon receipt of the order for between 
70% and 1B0% of mail order sales and 
for only 30% of telephone order sales.

Participants have suggested that, to 
amend the definition, the Commission 
must affirmatively show that merchants 
are purposely refraining from debiting 
charge accounts to avoid complying 
with the R u le .217 However, as a matter 
of law, the Commission is not required 
to show improper intent to reach all 
instances of unfair or deceptive
practices.218

213 Id. Additionally, the distinction industry 
draws between charge sales and sales paid by check 
is not very clear. Logically, the industry argument 
would support distinguishing payment by a check 
that the merchant deposits immediately, from 
payment by a check that the merchant does not 
deposit immediately. The MOR makes no such 
distinction and the commission has heard no 
complaints from industry because it fails to do so.

««Id .
318 This is not to say that extending the MOR to 

telephone order sales without changing the 
definition of properly completed order would not 
benefit consumers. For example, in t^e Dixon case 
(involving shipment failures by a mail and 
telephone-order merchant) credit accounts were 
billed immediately. R011006-2, H -2, p. 3 (CaDCA).

«•  See discussion supra, Part I, C, (3) of this SBP.
an  See Kiunan, R 011006-2, H X -1, p. 16.
2,8 Intent to deceive is not a required element for 

a Section 5 violation. Doherty, Clifford, Steers & 
Sheffield, Inc. v. FTC, 392 F.2d 921 ,925  (6th Cir. 
1968); Montgomery Ward & Co., Inc. V. FTC, 379  
F.2d 6 8 6 ,6 7 0  (7th O r. 1967); GimbelBios., Inc. v. 
FTC, 116 F.2d 578, 579 (2d Cir. 1941). In the event

Some participants argued against this 
amendment on the grounds that 
consumers are not injured by delays 
when their accounts have not been 
charged. 219 in here testimony, Ms. 
Kuman suggested that the existing 
definition causes no pecuniary injury to 
consumers as long as their credit cards 
are not charged because, until then, 
there is neither an obligation to pay nor 
any accruing finance charges, interest, 
or late charges.220 However, the 
Commission has already determined 
that injury can occur in those 
circumstances because consumers can 
incur considerable opportunity and 
transaction costs.221

Some participants also suggested that 
when a merchant is silent about 
shipment time, a consumer who charges 
an order may not be injured because the 
consumer may expect that it will take 
the merchant longer to ship than when 
the consumer pays by cash, check or 
money order. Thus,-they contended that 
because a merchant’s silence gives rise 
to an implicit representation that 
shipment will take longer than orders 
paid for in other ways, changing the 
definition of a properly completed order 
would not address or cure any unfair or 
deceptive act or practice.

However, this position is contradicted 
by other evidence in the record. For 
example, Ms. Kuman testified that 
consumers prefer telephone ordering 
because of speed of delivery. Coupled 
with the fact that the predominant 
method of payment for telephone orders 
is credit card, she agreed that it is 
logical to suppose that consumers who 
order by credit card expect shipment as 
fast as anyone else.222 Burnett, a 
company with extensive experience in 
the field of advertising and its 
interpretation by consumers, also 
commented that: "Our experience is

a respondent were to violate an FTC order, lack of 
willfulness or intent is no defense to an action for 
civil penalties. United States v. Beatrice Foods Co., 
493 F.2d 1259 ,1275  (8th Cir. 1974), cert, denied, 
420 U.S. 961 (1975); United States v. J.B. Williams 
Co., Inc., 354 F. Supp. 521, 530 (S.D.N.Y. 1973). !

218 For example, Ms. Kuman said that "(b)ecause 
credit transactions put the customer into die 
posiUon of being able to delay payment, it may be 
that he or she is thus less likely to expect quick 
delivery.” R 011006-2, H X-1, p. 15. See also DMA'» 
comment, R01106-2, F - l ,  p. 12; and its post-record 
comment R 011006-4, P -1 , p. 1 1 .

« 0 R0 11006-2, H X -1, p. 17.
223 SBP, 40  FR 51582 at 51594 (Nov. 5, 1975). As 

Burnett noted.
Consumers will not have use of the ordered item, 

may forego ordering the item from more responsive, 
conveniently located or non-mail/phone order 
sellers, and may occur costs associated with 
learning the status of their pending orders if they | 
are induced to deal with a seller who has no 
reasonable basis for shipping within the time 
promised. R01106-2 , E - l ,  p .-2 .

222 Kuman, R 011006-2, Tr. 12.
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that consumers believe that items 
[ordered by telephone, and paid for by 
credit card, will be fulfilled by sellers in 
the same or less time than those items 
ordered by mail and paid for by check 

I or money order.223 
This record indicates that consumer 

[expectations regarding shipment are 
[keyed to when the seller receives the 
consumer’s payment authorization and 

[other information necessary to process 
[the order, not to some uncertain date 
[known only to the seller and entirely 
[within the seller’s control, i.e., the date 
[the seller charges the consumer’s 
[account. For example, based on the ORC 
[survey. Dr. Cox concluded, “[w]hen no 
shipment representation is made, 

[consumers who * * * pay by credit 
[card expect shipment significantly faster 
than consumers who pay by other 

[means.22*
The participants agreed that where 

[sellers make express shipment 
[representations, die seller’s performance 
[should be judged based on die time the 
[seller receives the order, and not when 
[the consumer’s account is charged. Ms. 
[Kuman, for example, couched her 
[argument about consumer expectations 
[only in terms of implicit shipment 
representations. She testified that 

Wnlaturally, for merchants who set forth 
[a specified time period for shipment,
| shipment must Ira made within the time 
period.” 22s DMA took the same 

[position,220 Based on the ORC survey,
[Dr. Cox concluded that consumers 
expect shipment within the general time 

[frame expressly represented by the 
[merchant regardless of whether they pay 
|by credit or any other m e a n s .227

M,R0110Q8-2, E - l ,  p. 2. See also Andrew Levitt,
| R011006-2, G -l, p .1.

,24R011006-2, M -2, p. 11. For consumers who 
charged mail or telephone orders mid received no 

I txpress shipment representations, the ORC survey 
[shows that the average consumer who charged his 
| order expected shipment within 14 days while the 
[average consumer who paid any other way expected 
[shipment within 21 days, Id. p. 9. Further,
[NWMaDA reported that “advertisements often urge 
■jpconsumer to call and use their credit cards 

. .to assure faster delivery.” R011006—2, GG—2,
|P'2. See also R 011006-2, H -6, p. 2  (Iowa Attorney

“ »R011006-2, H X-1 at 16.
228 R011006-2,. F-l, p. 13. FTC staff has taken a 

[ similar position. See. e.g., informal staff opinion 
letter from. Raymond L. Rhine to Ms. Tracy White, 
File R511929. Doc. No. 4 3 5-11  (Aug, 11 ,1989). In 

[ situations where there is an express representation, 
too time of receipt of the order is the only practical 

| benchmark against which to measure whether, in 
| soliciting flte consumer’s order, the merchant has 
Pet its substantiation requirements. A different 
Measurement would make an express shipment 

| («presentation—and the implied representation that 
| ths merchant possesses and relies upon a 
| 'easonable basis for it—meaningless.
| 227 Consumers who charged mail or telephone 
[orders and to whom express shipment 
^presentations were made generally expected

Consumer expectations about delay 
when merchants do not make express 
claims also are keyed to when the 
consumers reasonably expected the 
seller to have received their orders, 
unto.«» they are told otherwise. There is 
no indication that sellers inform buyers 
that when they do not make express 
shipment claims, shipment performance 
is timed from when buyers’ accounts are 
charged. The Commission’s amendment 
makes the rule consistent with 
consumer expectations about how 
shipment time is measured.

Some industry members also opposed 
n h a n g in g  the existing definition on die 
grounds that it would impose burdens 
on the industry and on consumers. 
These suggestions appear to have been 
based, in part, on a misperception of 
how the changed definition would 
operate. Additionally, some suggested 
that c h a n g in g  the d e fin it i o n  would lead 
to different (and presumably costly) 
behavior by prudent business persons.

For example, DMA suggested that 
amending the d e f in it io n  might impose 
new burdens on the industry and harm 
consumers. Specifically, Ms. Kuman 
noted that, when a seller learns that a 
buyer does not qualify for a credit sale 
(e.g., the consumer has exceeded a 
credit limit), the seller would need to 
inform the consumer. This might be 
difficult to accomplish quickly, and 
would use part of the seller’s shipment 
tim e . 22a Because the change in die 
definition would start the 30-day 
“clock” immediately upon receipt of a 
consumer’s name, address, and account 
number, she also posited that a prudent 
seller would obtain credit authorization 
from the merchant’s bank immediately 
to determine whether to proceed with 
the transaction, and then again when 
shipping and debiting the account.229

shipment within that time. These consumers 
reported that while the shipment representations to 
th an  averaged 22.89 days, their average shipment 
expectation was 16.2 days. Likewise, persons to 
whom express shipment representations were made 
and who paid by other means reported that while 
the shipment representation to them a v e rte d  34.19 
days, their average shipment expectation was 29.08 
days. RO-11006, M -2, pp. 9 -11 .

sas Because DMA conceded that it was 
appropriate to require merchants to ship within the 
time they expressly represent, R011008-2, H X-1, p. 
16, its arguments ths change in definition
focus on the operation of the amended Rule in 
situations in which the merchant makes no express 
shipment representation.

22» Unless stated otherwise, the terras 
“authorization” and "initial authorization" in this 
portion of the SBP refer to the merchant's practice 
of obtaining credit authorisation from the 
merchant’s bank that the, consumer is  credit worthy. 
If the merchant’s  beak authorizes the charge, ah old  
j» plw+d A" thn rammnM»*« CTftdit card aonoant tar 
the amnunt of (he transaction, usually for a  
designated period of 30  days. If the charge is 
authorized by the hanlc and the corroborating sales 
draft is placed in the private payment network

Ms. Kuman contended that obtaining 
credit approval twice would be an 
undue burden on business.230

She also speculated that the possible 
shortening of the 30-day shipment 
period when buyers did not initially 
qualify for credit would lead sellers to 
debit customers’ accounts as soon as 
they did qualify.23* This would 
adversely affect consumers and 
businesses, she claimed, because 
consumers would be charged before 
their merchandise was shipped arid 
sellers would su ffe r  the ill will of 
consumers whose charges appear on 
their statements before their 
merchandise a r r iv e d .232

In making this argument, DMA 
assumes that i f  the consumer initially 
does not qualify for credit, the 
intervening time it takes to obtain credit 
approval (i.e., die time it takes the 
consumer either to reduce his or her 
indebtedness below the spending limit 
and qualify for a charge on the original 
charge card, or die dme it takes to place 
a qualifying charge on another charge 
card) is subtracted from die 30-day 
shipment dme.23» This is incorrect. 
DMA and Ms. Kuman acknowledged 
that die proviso at die end of § 435.2(d) 
(originally numbered § 435.2(b) in the 
MOR) states, in pertinent part:

T h at w h ere th e  seller receives n o tice  th at 
*  * * the buyer does not qu alify  fo r  a  credit 
sale, “receip t o f  a  properly com pleted  ordern 
sh a ll m ean the tim e at w hich *  * *  (iff) the 
seller receives n otice that th e buyer qu alifies 
fo r  a  credit sale. (E m p h asis a d d e d .)234

IM A  contended, however, that it is 
not clear from the proviso that when the 
merchant receives nodee that the buyer 
qualifies for a credit sale, the merchant 
still has 30 days to ship.23»

The merchant*s obligation to ship, 
and the pertinent time period for 
shipment, commences upon “receipt of 
a properly completed order.” 230 The

within the designated period, the merchant is  
assured that the charge will be honored. Urns, it is 
in the merchant’s interest to obtain the initial 
authorization from the bank before beginning the 
process ot fulfilling the consumer’s  order. See 
AARP, RO11006-2, GO-4, pp. 25-26 .

»so R 011006-2, H X -1, p. 18.
»31 Id. at 17-18 .
*3a Id.; Kuman, R011006-2, TV. 4 9 -50 .
*33 r o i1006-2 , H X-1, p. 17.

234 Kuman, ROI1006-2 , Ik. 54-55 .
238 R011Q06*4, P -1 , p. 13.
*3«The TRR mentions a  “properly completed 

order” only in situations in which no express 
shipment representation is made and ths so-called 
“30-day rule” applies. However, by implication, the 
Commission regards the definition of a  “properly 
completed order” as also triggering the shipment 
clock in express shipment representation situations. 
Thus, assuming that the merchant expressly 
représenta only.that it will ship “in 6  weeks.” the 
6-week shipment d o ck  doee not begin to run until

Continued
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proviso at the end of § 435.2(d) means 
that where the buyer does not qualify 
for a credit sale, the order is not a 
“properly completed order" until the 
merchant receives notice that the buyer 
qualities for a credit sale. Under this 
proviso, as with checks that are 
dishonored, when consumers do not 
qualify for credit, the 30-day “clock" 
stops running and is automatically reset 
when the merchant learns that the buyer 
qualities for the credit sale. The . 
resetting of the clock gives sellers 30 
days to ship from the time the clock is 
reset.23*

DMA’s other argument is that the 
definition change will cause sellers to 
obtain authorization twice (at the time 
the order is received and when it is 
shipped), which will be burdensome. 
However, the record indicates that this 
is already a common practice. For 
example, Mr. Kordahl commented that 
businesses usually obtain authorization 
at the outset, and if there are delays in 
shipping the merchandise, again at the 
time of shipment.23» Thus, the 
amendment is unlikely to affect the 
authorization practices of many sellers.

AARP suggested that DMA’s double 
authorization burden argument may be 
predicated on DMA’s belief that 
merchant liability for a charge may be 
affected if a merchant is required to 
provide a delay notice before the 
transaction is finally approved. Thus, 
merchants will want to charge consumer 
accounts prior to shipment to protect 
themselves. AARP’s comment provided 
information, supporting its conclusion 
that, if the merchant sends a delay 
notice to a customer after the merchant 
obtains an initial authorization, the 
merchant will not be adversely 
affected.23» Specifically there is no 
reason to believe: (1) Authorization will

the merchant receives a  “properly completed 
order,” and, in situations where die buyer's check 
or money order is dishonored or the buyer does not 
qualify for the credit sale, the proviso in S 435.2(d) 
would permit the merchant to drip 6  weeks after 
it receives notice that the buyers check or money 
order has been honored or the buyer qualifies for 
the credit sale, or the buyer tenders cash in the 
proper amount

as? Staff Report, RO-l1006-4 , N -l , pp. 8 5 -68 ; 
PO's Report, R011 0 0 6 -4 ,0 -1 ,  pp. 4 2 -43 .

■M R011006-2, H X-5, pp. 1 -2 . Mr. Kordahl noted 
that experts in the management of credit 
chargebacks recommend authorizing every 
transaction and then re-authorizing backorders 
before shipment R 011006-2, M -3, Appendix "A ,”
p. 26.

as0ROllOO6-2, M -5, p. 5. In support of its 
com ment AARP produced a  Federal Reserve 
System staff memorandum to the Consumer 
Advisory Council entitled “Use of Credit Cards in 
Telemarketing“ (Sept 20 ,1989), Id. Appendix A. It 
also produced a form BankCard Merchant 
Agreement, Id. Appendix C. AARP also dted an 
interview with Geni Detweiler of Bankcard Holders 
of America. R 011006-2, GG-4, p. 54 (Jan. 26 ,1990).

be revoked; or (2) credit will be denied 
when the corroborating documents are 
processed through the private payment 
network; or (3) chargebacks will occur 
after a consumer’s account is debited.24» 
The Commission agrees that there is no 
reason to believe that harm tó the 
industry occurs if sellers obtain initial 
credit authorizations, and then send 
option notices when they unexpectedly 
cannot ship as promised.

Finally, as noted previously, the 
definition change does not regulate 
when the merchant charges the 
consumer’s account. The Commission 
doubts that the amendment would 
“induce" merchants to charge buyers’ 
accounts upon the receipt of orders, as 
DMA suggested. The practice of holding 
charges until the time of shipment is 
widespread. As many as 80% of 
businesses are estimated to hold charges 
until they can ship the merchandise.24! 
For example, MOAA commented that its 
members (who are very large 
businesses) generally delay charging a 
customer’s account until an order is 
shipped.242

Ttns practice appears to be a result of 
private contractual rules governing the 
credit industry.24» MasterCard and 
Visa’s joint comment regarding their 
rules for participating merchants 
explain how they encourage holding 
charges until shipment:

[UJnder the MasterCard and VISA rules, 
when a cardholder uses a credit card to 
purchase goods, a merchant may not submit 
the credit card sales draft resulting from that 
transaction into the VISA or MasterCard 
system until the merchant has delivered the 
goods to the cardholder. The MasterCard and 
VISA rules further provide that a credit card 
sales draft must be submitted into the VISA 
or MasterCard system within a specified 
period of time (five calendar days for VISA 
transactions; three bank business days for 
MasterCard transactions) after the goods are 
delivered.244

It thus appears that any merchant who 
immediately places a sales draft in the 
private payment network before 
shipment breaches these private 
contractual rules. Finally, the record 
reflects that merchants are reluctant to

0*°ROllOO8-2, M -5, p. 54 (interview with Gerri 
Detweiler of Bankcard Holders of America); 
Appendix A  (Federal Reserve System,staff 
memorandum to the Consumer Advisory Council 
entitled “Use of Credit Cards in Telemarketing;“ 
Appendix C (form BankCard Merchant Agreement). 

R011006-2 , M -3, pp. 6 -7 ,
R011006-2 , F -2 , p. 8.

ms See PO’s Report finding *h*fr "This practice is 
followed not so much for the consumers’ benefit but 
to prevent chargebacks by the banks, It is expected 
that this practice will be followed more frequently 
in the future because VISA has changed its rules to 
reward merchants who seek authorization, make 
deposits, and ship, all within ten calendar days.“ 
R 0 11006-3 ,0 - 1 ,  p. 46 , F.115.

M 4R011006-2, EE -1, Attachment p. 2.

incur consumer ill will by charging their 
accounts prematurely.24» For these 
reasons, the Commission disagrees that 
changing the definition of a “properly 
completed order" will induce sellers to 
debit customers’ accounts upon receipt 
of their orders.

Another issue raised by comments in 
conjunction with amending the 
definition of a “properly completed 
order" was whether the “information 
needed" to process the order would be 
defined to include the initial credit 
authorization by the merchant’s bank.2*« 
DMA and MOAA commented that Credit 
authorization should be included as part 
of the “information needed" to process 
the order, so that the 30-day “clock” 
would not start running until the initial 
bank authorization had been obtained. 
Further, Ms. Kuman suggested that if 
the initial credit authorization were 
necessary to make an order “properly 
completed,” it would largely remedy the 
so-called “ticking clock" problem she 
identified, i.e„ the loss of shipment time 
occasioned when a consumer proves to 
be not creditworthy.24* On the other 
hand, many businesses and business 
representatives, consumers, and 
consumer protection and state agencies 
who supported amending the definition I 
indicated that the information sellers 
need to process orders does not 
necessarily include the bank’s initial 
credit authorization.24»

As discussed supra, those opposing 
the amendment may not have fully 
considered the implications of the TRR 
provision denying “properly 
completed" status to an order 
accompanied by a check that is 
dishonored or a charge that is 
disqualified. As the PO noted, the 
reason for making bank authorization a 
part of the definition would be to 
protect the merchant in situations in 
which the consumer’s credit is not 
adequate. However, this protection is 
already afforded the merchant by the 
proviso at the end of § 435.2(d), which

MB Kordahl, R011006-2, M -3, p. 7, n.5. 
mb The NPR did not solicit comment on this 

particular issue. However, the suggestion and 
comments follow from the proposed change in the 
definition, and the Commission ha» therefore 
decided to address the issue here.

M 7R011006-2, H X -1, p. 17. See also DMA, 
R 011006-2, F - l .  p. 12; and MOAA, R011006-2, F-
2, p. 8.

M eR 0H 006-3 ,0 -1 , p. 7. These include: Markson 
Science, Inc., R 011006-2, D -l , p. 2  ¡ B a r r y  Cutler, 
R011006-2 , D -4, p. 5; Burnett, R011006-2, E-l; 
NWMaDA, R 0U 0 0 6 -2 , GG-2, p. 2; Montgomery 
County, Maryland, R 011006-2, GG-2, pp. 1-2; NCL. 
RO11006-2 , GG-3, p. 3; AARP, R011006-2, GG-4, 
pp. 4 9 -5 2 ; CaDCA, R011006-2 , H -2, p. 4; Iowa 
Department of Justice, R 011006-2, H -6, p. 2; 
Georgia Office of Consumer Affairs, R011006-2. H- 
8, p. 2; and, the flew York State Consumer 
Protection Board, R011Q06-2, H -12, pp. 1-2-
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stops the shipment clock if there is a 
denial of credit. 2«

Accordingly, nothing would be gained 
by having the clock start only after the 
seller’s receipt of the bank’s 
authorization. On the contrary, this 
could cause further shipment delays, to 
the ultimate injury of consumers. As 
with shipment times, merchants can 
control when they seek initial 
authorization from the merchant’s bank. 
Thus, merchant delay in seeking 
authorization, whether intentional or 
not, would delay starting the 30-day 
“clock,” and continue the uncertainty 
the amendment seeks to eliminate. 250

Moreover, the Commission believes 
that the industry proposal would 
continue an unjustified disparity in the 
MOR’s treatment of cash, check, and 
credit card transactions. Notice that a 
check has "cleared” is not part of the 
"information needed'’ to process an 
order under the MOR. If anything, the 
merchant’s processing of credit card 
payments ensures payment (through the 
initial authorization procedure) as fast 
as, or faster than, the merchant’s 
processing of the consumer’s check. The 
speed of payment should increase as 
merchants use automated equipment 
more. AARP submitted a very detailed 
comment, which the Commission finds 
persuasive, indicating that there is 
virtually no time difference between 
credit card transaction transmittals and 
check clearance times. 251 By not 
including an initial credit authorization 
within the definition of a properly 
completed order, the Commission

MBPO’s Report, R 0 11006-3 ,0 - 1 ,  pp. 42-43. 
»soNWMaDA, R 011006-2, GG-2, p. 2. MOAA, 

recognizing that a merchant could suspend 
operation of the amended Rule’s requirements 
indefinitely by not obtaining the credit 
authorization from the merchant’s bank, suggested 
that an order should be deemed properly completed 
when initial authorization is received or ten days 
after a buyer has supplied complete information to 
a merchant, whichever happens sooner. R 011006- 
2, F—2, p. 9. The rulemaking record provides no 
basis for introducing any additional delay into the 
30-day period provided by the TRR. Given the 
consumer expectations documented in this 
proceeding, and given the fact that charge orders 
can be processed as fast as orders paid for in other 
ways, any act or practice of holding a charge order 
more than 30 days without obtaining the 
consumer’s informed consent thereto is unfair or 
deceptive. See Staff Report, R 011006-3, N -l, pp. 
?0-95; Final staff Recommendations, R 011006-4, 
Q~l, p. 12.

Mi R011006-2, GG-4, pp. 32-33 . To process 
barge slips manually, rather than electronically, 

l~es about S days. Similarly; under the Expedited 
funds Availability Act, 12 U.S.C. 4001 et seq.
*987), funds for most checks become available, at 

[thelatest, by the fifth business day. AARP’s 
conclusion was shared by Mr; Cutler, who,

^porting the experiences of his clients, said, “our 
| experience shows that the time to process [ third
l y  credit] orders is the same as for cash orders.” 
«111006-2, D-4, p. 5.

assures that orders are treated alike 
regardless of how they are paid. 252

Similarly, the Commission disagrees 
with DMA that changing the definition 
of a “properly completed order” will 
have any significant adverse impact on 
small businesses. DMA had urged the 
Commission to be sensitive to the 
impact that the change in the definition 
of a “properly completed order” would 
have on small businesses, as compared 
to larger ones having direct access 
through computers to banks and other 
institutions. 253 Larger firms can process 
credit transactions much faster than 
those that must rely on manual 
preparation of credit documents.
Similar disparities are experienced by 
firms that accept applications for credit. 
Larger firms have direct computer 
access to credit services while smaller 
ones do not.

However, the rulemaking record 
reflects that all businesses, including 
small ones, are increasingly availing 
themselves of electronic draft capture 
technology. 254 The record also reflects 
that merchants who process charges 
manually experience virtually the same • 
5-day clearance time for charges as they 
do for checks. 255 Thus, the new 
definition of a “properly completed 
order” will cause the merchant who 
processes credit orders no more delay in 
verifying or seeming payment than 
merchants subject to the MOR 
experience in processing checks. 250

In conclusion, in adopting die original 
definition, the Commission was 
necessarily concerned only with its 
effect on mail order sales. Because few 
mail order transactions were paid by 
credit card, it was not in the public 
interest to prolong the rulemaking to 
permit additional comment on this 
point. In this rulemaking, the 
Commission has now afforded 
interested parties the opportunity to 
comment fully on its proposal to treat 
credit sales the same as all other 
sales. 257 No persuasive evidence was

252 Under the TRR amendments adopted today, 
the consumer’s authorization to the merchant to 
charge the consumer’s account would be included 
as part of the information necessary to properly 
complete an order, while the initial authorization 
of the merchant’s bank would n o t

253-Roll006—4, P -1 , p. 14.
254 According to VISA, by December 1989, 64.9%  

of its sales drafts were captured electronically. For 
direct marketers who do not have electronic capture 
capabilities, telephone approval is commonplace. 
R011006—2, GG-4, pp. 25-26 ; Staff Report,
R011006-3, N -l, p. 93.

ass See AARP, R011006-2, GG-4, 24-25, 32-33.
256 staff Report, R 011008-3, N -l, p. 94; PO’s 

Report, R 011006-3 ,0 -1 , p. 43.
257 The Commission notes that an agency need 

not base its amendment of an existing rule on new 
evidence or changed circumstances. Center for 
Science in the Public Interest v. Dep’t o f Treasury,

adduced to indicate that circumstances 
have so changed that the Commission’s 
original finding—that consumers are 
harmed regardless of the method of 
payment for the merchandise—was 
incorrect. Moreover, in this rulmaking, 
the only meaningful justification for 
distinguishing credit from other sales, 
i.e., the hypothesis that consumers who 
pay by credit would expect shipment to 
take longer than consumers who pay by 
other means, was not supported by the 
evidence.

Further, the Commission’s decision to 
amend the MOR to include telephone 
sales alters the public interest 
considerations because of the 
widespread consumer practice of paying 
for telephone order merchandise by 
credit card. The record also indicates 
that, in delay situations, sellers 
generally do not process charges until 
they are ready to ship. Thus, amending 
the MOR to include telephone 
transactions would not regulate 
effectively most telephone sales if the 
current definition were retained.258 in 
preventing unfair or deceptive acts or 
practices, the Commission may 
“effectively close all roads to the 
prohibited goal * * *.” 259 Based on 
the rulemaking record as a whole, the 
Commission finds it is in the public 
interest to amend the definition , of a 
“properly completed order” in the MOR 
to require charge orders to be 
considered properly completed upon 
receipt of the consumer’s authorization 
to charge the account (along with all the 
other information from the consumer 
needed by the merchant to process the 
order).
Section 435.3—Lim ited A pplicability

This section consists of six notes that 
previously appeared at the end of

797 F.2d 995 (D.C. Cir. 1986) (citations omitted). 
However, if it chooses to change an existing rule, 
it must “examine the relevant data and articulate 
a satisfactory explanation for its action.” Motor 
Vehicle Mfrs. Assoc, v. State Farm Mutual Ins. Co., 
463 U.S. 2 9 ,4 3  (1983). While an agency that seeks 
to revoke an existing rule carries

[t]he burden * * * to justify the change from the 
status quo[,] that justification need not consist of 
affirmative demonstration that the status quo is 
wrong; it may also consist of demonstrating, on the 
basis of careftil study, that there is no cause to 
believe that the status quo is right, so the existing 
rule has no rational basis to support i t

Center for Auto Safety v. Peck, 751 F.2d 1336, 
1349 (D.C. Cir. 1985) (citations omitted).

256 o f  course, changing the definition also affects 
the approximately 20%  of mail orders that are 
charged. There is no evidence that any of the 
participants in the rulemaking failed to understand 
that the proposed change in the definition of 
“properly completed order” would affect, both 
telephone-order sales and mail order sales that are 
paid for by credit card.

a»®FTC v. Ruberoid Co., 343 U.S. 47 0 ,4 7 3  (1952). 
See also FTC v. National Lead Co., 352 U.S. 419  
[\957)iJacob Siegel Co. v. FTC, 327 U.S. 608 (1946).
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§ 435.1(d). These notes describe what 
transactions the rule does not apply to, 
a statement that the Commission does 
not intend to preempt state law that is 
not inconsistent with this rale, and a 
savings clause. The text has not been 
changed.
Section 435.4—Effective Date o f  the 
Rule

This section consists of a note that 
previously appeared at the mid of 
§ 435.1(d). It has been revised to 
indicate when the amendments to the 
rule become effective. When the 
Commission tentatively adopted the 
amendments to the MOR on November
18,1992, it announced that they would 
take effect 100 days after publication of 
the SBP in the Federal Register. 
However, the Commission has received 
requests to postpone the effective date 
of the amendments to avoid their 
becoming effective during the peak end- 
of-year selling season for most direct 
marketers. To provide business with an 
adequate opportunity to design and test 
any changes in their fulfillment 
procedures, the Commission has 
determined that the effective date will 
be March 1,1994.
V. Regulatory Analysis

Under section 22 of the FTC Act. 15 
U.S.C. 57b-3, the Commission must 
issue a final regulatory analysis in 
conjunction with the publication of a 
final rule.280 The term “rale” does not 
include any amendment to a rule unless 
the Commission concludes: (1) That the 
proposed amendment will have an 
impact on the national economy of over 
$100,000,000; (2) that it will cause a 
substantial change in the cost or price 
of goods and services used by particular 
industries, which are supplied 
extensively in particular geographic 
regions, or which are acquired in 
significant quantities by the Federal, 
State or local governments; or (3) that 
the amendment will have a significant 
impact on die persons regulated or on 
consumers. For the reasons discussed 
infra, the Commission concludes that 
the proposed amendments to the MOR 
will have none of these effects. 
Accordingly, the Commission finds that

280 As previously indicated, this part of the SBP 
also contains the Commission's estimates of the 
economic effect of the amendments. In iM« regard, 
the Commission is not required “to undertake a  full 
scale economic investigation** prior to promulgating 
the amendments. Otherwise PTC proceedings 
would be inordinately delayed and relief to the 
consuming public would be denied. Instead, the 
Commission is required to consider the 
impact of the rule and "to summarize its best 
estimate of the im pact** H JL Rep. No. 1 1 0 7 ,83rd  
Cong., 2d Sees., reprinted in 1874 IhS. Code Camr.
*  Aomin. New» 772*.

no regulatory analysis is required by the 
FTC Act for the amendments issued 
today.

Under the Regulatory Flexibility Act,
5 U.S.C 604, which addresses the effect 
of regulation on small businesses, file 
Commission must prepare and make 
available for public comment a final 
regulatory flexibility analysis at the time 
the Commission promulgates a final 
rule. This analysis must contain: (1) A 
succinct statement of the need for, and 
the objectives of, file rule; (2) a summary 
of the issues raised by the public 
comments in response to an initial 
regulatory flexibility analysis and the 
Commission's disposition of these 
issues; and (3) a description of each of 
the significant alternatives considered 
by the Commission to minimize any 
significant impact cm small entities.282 
Alternatively, the Chairman can certify 
that the rule will not have a significant 
economic impact cm a substantial 
number of small entities.282 For the 
reasons discussed infra, the Commission 
is certifying that the amendments to the 
MOR adopted today will not have a 
significant impact cm a substantia] 
number of small entities, and therefore, 
a final regulatory flexibility analysis is 
unnecessary.
A . B ackground

Based on comments received in 
response to the ANPR and other 
relevant information, the Commission 
announced in the NFR its determination 
that the proposed amendments would 
not have an annual effect cm the 
national economy of $100,000,000 or 
more; would not cause a substantial 
change in the cost or price of goods or 
services used extensively by particular 
industries, or supplied extensively in 
particular geographic regions, or 
acquired in significant quantities by the 
federal government or by state or local 
governments. The Commission also 
concluded that the proposed 
amendments would not have a 
significant negative impact upon 
persons subject to regulation or 
consumers. Accordingly, the 
Commission determined that neither the 
amendment to the MOR to include 
telephone order merchandise nor the 
proposed amendment to the definition 
of a “properly completed order“ 
warranted a preliminary regulatory 
analysis under section 22(b)(1) of the 
FTC Act, 15 U.S.C 57b-3(b)(l).

Id. “Small entity** Is (Mined by the Sennit 
Business Administration in the Small Business Sise 
Standards, 13 CFR part 121. Under the current 
version of this regulation, catalog and mail order 
houses with annual receipts less than $12.5 million 
are small antitiaa.

5 U.S.C. 605(b).

Similarly, the Commission 
determined that the amendments would 
not, if promulgated, have a significant 
economic impact on a substantial 
number of small entities. Thus, under 
the Regulatory Flexibility Act the 
Commission was not obligated to 
prepare an initial regulatory flexibility 
analysis. When the Commission made 
this determination, the Chairman 
certified this to the Chief Counsel for 
Advocacy of the Small Business 
Administration.

However, in the NPR, the Commission 
invited comment on its determinations 
regarding both statutes. It also 
specifically invited comment on the 
costs, benefits, and other effects of the 
proposed amendments, and, in 
particular, cm the costs that could be 
incurred by small entities if the 
proposed amendments wore adopted.282 
The comments the Commission received 
did not contradict the Commission’s 
determinations that the proposed 
amendments would not warrant a 
regulatory analysis or a regulatory 
flexibility analysis.
B. Analysis o f the A m endm ents' 
Econom ic Effect

1. Amending the MOR to Include 
Telephone Sales

As previously discussed, the 
Commission estimates that, in 1988, 
consumers paid $50.6 million for 
telephone order merchandise that was 
neither shipped nor refunded.288 At the 
same time, consumers lost the benefit of 
another $202.4 million worth of 
telephone order merchandise that was 
not shipped, hut was not charged to 
their accounts. Although consumers’ 
charge accounts were not debited, these 
consumers were deprived of the use of 
the ordered merchandise and lost the 
opportunity to order merchandise from 
more responsive merchants. They also 
may have incurred costs associated with 
learning the status of their orders. 
Additionally, die Commission estimates 
that in 1988, consumer losses from ■> ; 
delayed telephone order merchandise 
totalled $11.57 million.288

The Commission also has determined 
that the MOR's existence has had a 
positive effect on both mail and

MS R011006-1 , A -2 , p. 49066-67.
264 See supra n.121 and accompanying 

Comparable mall order figures are derived as 
follows: In 1988, consumers spent between $201 
million and $210 mflHnn on m ull ardor 
merchandise that was neither shipped nor 
refunded, and they lost the benefit of between 
another $76 million and $79 million worth of mail 
order merchandise that, while not charged, was not 
shipped.

2U Comparable losses for delafyed mail order 
merchandise wore $14.64 See discussion in
part II, A, 3 of this SBP.
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telephone order sales, because many 
merchants using telephone already 
voluntarily comply with the MOR, 
which reduces injury that might 
otherwise occur. To the extent that there 
is already considerable voluntary 
compliance, the costs to business of 
complying with the amended Rule will 

I be correspondingly reduced.
[ Additionally, to the extent that there is 
such voluntary compliance, it enhances 
consumer confidence in mail and 
telephone order merchants, and repeat 
sales of mail and telephone order 
merchandise. Because of industry’s 
support for amending the MOR to cover 
telephone sales, it is also difficult to 
conclude that there could be significant 
costs to them.266 Further, for the most 
part the direct marketing industry did 
not contend that the amendments to the 
MOR would be costly or burdensome to 
implement.267 Consumers also will 
benefit from increased efficiency in 
federal and state law enforcement 
resulting from uniform regulation of 

| mail and telephone orders.
Additionally; as previously explained, 

the Commission found that amending 
the MOR to include telephone order 
merchandise is in the public interest. In 
sum, the Commission concluded that;

(1) The ORC and other survey data, 
the expert testimony, and the comments 
submitted by industry , the attorneys 
general and consumer protection 
agencies all indicate that the acts or 
practices addressed by the MOR cause 
significant harm to consumers when 
engaged in by telephone order 
merchants. Further, nothing in the 
record suggests that the problems could 
be more efficiently addressed by case- 
by-case prosecution alone rather than by 
regulation.

12) Analysis of the prevalence of 
telephone order problems and the 
nature of the injuries sustained by

Final Recommendations of Gerard Butters and 
Lisa Daniel, R 011006-4, Q -l , p. 2 (May 28 ,1992).

2,7 The only exceptions concerned the definitions 
of “telephone”  and a  "properly completed order,” 
and the inclusion of business-to-business 
transactions in the TRR. The comments regarding 
the definition of "telephone” expressed concern 
that the definition would inhibit the development 
of future ordering technologies. However, the 
Commission does not find this unsupported 
argument persuasive. As to the definition of a  
"properly completed order,” the Commission 
discusses the comments and the alleged costs of the 
amendment in part IV, in its analysis of § 435.2(d). 
The Commission determined that the cost 
arguments were unpersuasive. Moreover, to the 
axtent there are costs attributable to the amendment 
h> the definition of a  "properly completed order,” 
the Commission believes that the costs are 
outweighed by the consumer benefits that will 
accrue. This issue is also discussed infra in subpart 
C of this Part of the SBP. The issue regarding 
husiness-to-business transactions is addressed in 
Part VII, A of the SBP.

consumers indicates that the consumer 
harm is significant, whether measured 
solely in terms of the monetary injury to 
individual consumers or in terms of the 
injury to consumers overall.

(3) The amendments are likely to 
reduce the harm the Commission 
identified because they:

(a) Replace the general duty under 
section 5(a)(1) of the FTC Act, 15 U.S.C. 
45(a)(1), to make truthful and 
substantiated shipping claims with rules 
that specifically define a merchant's 
obligations, which should ensure that 
voluntary compliance continues, as well 
as improve compliance by clarifying any 
uncertainty merchants have about their 
obligations;

(b) Are enforceable by civil penalties, 
which should have a deterrent effect 
and result in greater compliance; and

(c) Will allow the Commission and 
the states to apply uniform enforcement 
standards more efficiently, which will 
facilitate enforcement.

(4) The benefits of the amendment 
will exceed its costs. Many merchants 
already voluntarily comply with the 
MOR's requirements for their telephone 
orders because they view the 
requirements as sound business 
practice.268 Thus, there will be little if 
any incremental cost to merchants or 
consumers of merchants complying 
with the amended MOR.

Further, the Commission had 
previously determined that the costs of 
complying with the MOR are small.. 
Specifically, in the Damans survey, 
which was conducted in conjunction 
with the Commission’s Regulatory 
Flexibility Act Review of the MOR, the 
Commission evaluated financial and 
other effects of the MOR on small 
businesses by comparing cost data for 
both large and small firms (some of 
which also sold telephone order 
merchandise).266 The survey indicated 
that almost half of all small and large 
firms surveyed reported no incremental 
costs as a result of having to comply 
with the MOR, and that compliance, 
expenditures of less than $500 were 
reported by an additional 27%.270 Of all 
large and small mail and telephone 
order merchants surveyed, 81% of small 
and 65% of large businesses reported 
that elimination of the MOR would not

as» For example, Mr. Kordahl noted that 
businesses do not generally distinguish mail from 
telephone orders in their fulfillment operations, and 
that for these businesses, extension of the MOR to 
telephone order merchandise would not impose 
significant burdens on them. R011006—2, HX—4, pp. 
11- 12.

»«R 0 1 1 0 0 6 -B -1 , B -37 .
*7o id. at 3 -43 , Tab. 3 -34 .

alter their business practices of 
notifying consumers of delays.

The survey report concluded: “Most 
mail order firms, large and small, feel 
the concept of the 30-day rule is sound 
business practice that enhances the 
growth and development of a mail order 
business and they do not wish to have 
the Rule eliminated.” 27* Accordingly, it 
appears that because most businesses 
generally do not distinguish between 
their mail and telephone order 
operations, the costs of extending the 
MOR to telephone sales would amount 
to little more than the small costs 
businesses incur in complying with the 
MOR generally. Balanced against the 
small additional costs are the benefits of 
increased enforcement efficiency, 
among other things.
2. Amending the Definition of a 
“Properly Completed Order”

DMA submitted the principal 
comment concerning the economic 
effects of this amendment:

(1) It contended that the amendment
will impose additional costs by causing 
sellers to seek credit authorization 
twice. However, the rulemaking record 
indicates that most prudent merchants 
already seek authorization twice in 
backorder situations. Accordingly, it is 
impossible to identify additional costs 
that might arise from the hypothetical 
possibility that the change in the 
definition of a properly completed order 
would induce merchants to seek a 
charge authorization more than once in 
a delay situation. . '

(2) DMA also contended that the 
proposed change will induce merchants 
to debit consumers’ accounts before 
shipment. The rulemaking record 
suggests such conduct would be limited. 
Presently, 80% of merchants hold 
charges in delay situations until 
shipment. Moreover, this practice is 
growing because of bank card issuer 
rules and incentives they provide to 
encourage merchants to process orders 
quickly and to refrain from debiting 
before shipment. Moreover, merchants 
receive better bank interchange rates 
when charges are held until 
shipment.272 Additionally, the record 
suggests that merchants believe that 
debiting a consumer’s account before 
shipment tends to incur consumer ill 
will and to affect consumer repeat 
purchase behavior. In short, the record 
provides little reason to conclude that

*7i id. at 5 ,3 -3 7 . The Commission adopted this 
finding in concluding its Regulatory Flexibility Act 
review of the MOR. Regulatory Flexibility Act 
Review of the Mail Order Rule, 5 1 F R 1516,1517  
(Jan. 14 ,1986).

*7* See, e.g., PO’s Report, R 011006-3 ,0 - 1 ,  p. 46, 
F.115.
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amending the definition of a properly 
completed order will significantly 
increase business costs.

Finally, the Damans survey indicated 
that almost half of all small and large 
firms surveyed reported no incremental 
increase in costs as the result of having 
to comply -with the MGR and reported 
only small compliance expenditures by 
a significant number of other small and 
large firms.273 The compliance costs 
would include those related directly or 
indirectly to the MOR's definition of a 
“properly completed order” as it 
pertains to payment by check (the 
means most frequently used to pay for 
mail order merchandise). Therefore, 
changing the definition to treat checks 
and charges identically should involve 
little incremental cost to small 
businesses.27«
VI. Effect on State and Local Laws

Section 435.3(b) of the amended MOR 
(originally, Note 5 of the MOR) relates 
to its preemptive effect. In the NPR, the 
Commission did not state that it was 
considering amending the preemption 
provision in the MOR, and in feet this 
provision has not been amended.

In § 435.3(b) the Commission 
explicitly preempts any provision of any 
state, municipal or local law, ordinance 
or regulation in the same regulatory area 
(i.e., regulation relating to timely 
shipment of mail or telephone order 
merchandise or substantiation of 
shipment claims, appropriate and 
timely notification of delay, or 
appropriate and timely refund for 
unshipped mail or telephone order 
merchandise) that is inconsistent with 
the amended MOR to the extent such 
provision feils to provide buyers with 
rights equal to or greater than those 
rights provided them by the TRR. On 
the other hand, any state action that: (1) 
Is consistent with the TRR; (2) provides 
buyers greater rights than the TRR; or (3) 
imposes additional obligations or 
liabilities upon sellers, is not 
superseded.27» Section 435.3(b)

272 R0110 0 6 -B -l , B -37 , p. 3 -« 3 , Tab. 3 -34 .
274See also PO’s Report, R o ll0 0 6 - 3 ,0 - 1 ,  pp. 31-  

33. Apart from limited costs, changing the 
definition of a  “properly completed order“ will lead 
to better communications between merchants and 
consumers in delayed shipment situations. This in 
turn will improve prospects for repeat sales for 
small and large businesses alike. See Staff Report, 
R011006-3 , N -l , pp. 120-21.

27s This provision is similar to the provisions in 
a number of other TRR’s, including, “Cbofing-off 
Period for Door-to.Door Sales," 16 CFR part 429, 
Note 2(b); “Disclosure Requirements and 
Prohibitions Concerning F ranchising anit
Opportunity Ventures,“ 16  CFR part 436, Note 2; 
“Credit Practices." 16  CFR 444.5(2); “Funeral 
Industry Practices,“ 16 CFR 453.9(b); and “Used 
Motor Vehicle Trade Regulation A d a ,"  16 CFR 
455.6(a)(2).

provides, however, that any state action 
that requires notification to the buyer of 
any right which is die same as a right 
created by die TRR, but does so in a 
language, form, or manner that is in any 
way different from that required by die 
TRR, is preempted as being in conflict 
with the TRR. Finally, this section 
contains a saving provision which 
preserves those parts of any state action 
that are not preempted.

It is well-established that federal law, 
including agency regulations, c a n  
expressly or impliedly supplant state 
law.27» An administrative agency acting 
within its delegated authority can 
preempt state law by expressly saying 
so.277 In adopting the amendments to 
the MOR, the Commission is exercising 
its delegated authority to define with 
specificity unfair or deceptive acts or 
practices under the FTC Act, and 
therefore may expressly supplant state 
law.
VII. Other Matters 
A. Business-to-Business Sales

When it adopted the MOR the 
Commission found that “businessmen 
have encountered the same problems as 
the general public when dealing with 
distant mail order sellers * * *. [Tjhere 
is no compelling reason to treat them 
differendy from other members of the 
consuming public.” 27» In the NPR, the 
Commission indicated that its proposed 
amendments to the MOR would 
accordingly cover business-to-business 
telephone sales, and invited comment 
on tins issue.27»

The record reflects that businesses 
encounter the same problems as die 
general public when dealing with 
telephone order merchants. Mr. Kordahl 
testified that of 1988 sales of 
approximately $117.5 billion, 
approximately 5% of business-to- 
business sales, or between $470 milting 
to $710 million, were delayed. He 
further testified that “{biased on my 
experience, the occurrence of shipment 
representations for which there was an 
inadequate factual basis, and of failures 
to provide timely or adequate notices of 
delay, were as frequent as their 
occurrence in business-to-consumer 
sales.” 280 He stated that extending die 
MOR to telephone order merchandise 
would benefit primarily those

278 See, e.g., Schneidewind v. ANR Pipeline Co,, 
485 U.S. 293 (1888); Fidelity Fed. Sms, »  Loan 
Ass’n v. D elà Cuesta, 456  U.& 141 (1982).

277 Schneidewind v. ANR Pipeline Cô  485  U.S. 
at 299 -300  (1968); Fidelity Fed. San. »Lorn Ass’n 
v. De h  Cuesta, 458  U.S. at 152-54 (1982). See also 
City o f Nm/ Yorks. FCC. 48 6  U.S. 5 7 ,6 3 -6 4  (1968).

278 SBP, 40  FR 51582 at 51594 (Nov. 5 ,1975).
278R 011006-1, A—2 , pp. 69063-64. 
»«»R oiiooe-a, h x - 4 , p. 3 1 .

businesses that purchase merchandise 
which they charge on bank credit 
cards.2»2

Markson Science, Inc. (“Markson”) 
contended that while extending the 
MOR to credit card or cash telephone 
sales between businesses is appropriate, 
the rule should exempt transactions 
involving open accounts. It reasoned 
that in those transactions there are 
adequate protections for the parties.2»2 
Texas Instruments Inc. (“TI”) opposed 
amending the MOR to include 
telephone sales between businesses 
because of the “impact on existing 
technology-based business practices, 
such as electronic order 
placement * * V ’ 283 The company 
contended that the amendment would 
cover the system presently in use at Tl 
called Electronic Data Interchange 
(“EDI”), a system which allows tor high 
speed delivery and for paperless 
transactions.2»8

Although Markson indicates that in 
certain transactions the contracts 
between businesses provide ample 
protection for non-timely or non
shipment problems, the evidence in this 
rulemaking does not indicate that 
adopting the'TRR will alter this or place 
burdens on the industry.2»» 
Additionally, with respect to TTs 
concerns, the TRR does not require that 
information such as notification of delay 
be communicated by any particular 
means. Indeed, the elimination of the 
first class mail rebuttable presumptions 
arguably should facilitate the 
transmission of delay option notices and 
buyer responses directly by telephone at 
indirectly by EDL2»» The parties also 
have offered no argument against the 
idea that, in any event, s h ip p in g  
information should be based on a

281 Eight to  1 2 % of business-to-business 
transactions—or $9.4 billion to $14.1 billion in 
1986 sales—involve foe use of bank credit cards. Id. 
at 27. CaDCA’8 comment provided a concrete 
example of how business-to-consumer and 
business-to-business transactions can involve 
similar problems. Reporting on the previously cited 
Dixon case, the state consumer protection agency 
stated that both consumers and businesses usually 
ordered computer software from die defendants by 
telephone and that in 95%  of these telephone sales, 
purchases were charged on bank credit cards, in 
many cases, these orders were never shipped and 
there were no refunds made. R 011006-2, H-2, pp.
1- 2.

2*2RQ11Q06—2, D—1, p. 2.
aaa R01100S-2. D -2, p. 1.
288ML at 1 -2 .
888 Hie record indicates that the costs of 

complying with the amendment for bnsfawss-to- 
business transactions should be modest and similar 
to the costs of complying with business-to- 
consumer transactions.

288 Further, these systems’ remedial provision'! 
make it unlikely that much of a  Commission 
enforcement presence would be necessary in 
business-to-business transactions. See PO’s Report, 
pp. 66-69.
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reasonable basis or that changes in 
agreed shipment times not be made 
unilaterally by the merchant. The 
Commission has accordingly 
determined not to exempt business-to- 
business transactions from the TRR’s 
coverage..
B. Other Proposals

Some comments proposed expanding 
or restricting the MOR in various other 
respects. For example, some 
participants suggested that the C.O.D. 
exemption in the MOR be expanded to 
include so-called sales “on 
approval/’287 that the MOR be extended 
to third-party fulfillment houses,28« that 
the amended MOR exempt “installed 
merchandise,” 2«« and that the amended 
MOR exempt local retail sales.290 The 
Commission rejects these proposals, in 
large part because (1) the public was 
afforded inadequate notice to ensure full 
participation by affected parties; and (2) 
the record as developed afforded little 
or no basis upon which to take action, 
including initiating additional 
rulemaking.292
VIII Conclusion

The Commission has determined that 
the TRR issued today is in the public 
interest because it will deter the unfair 
or deceptive acts or practices currently 
existing in sales of merchandise by 
telephone. In formulating the TRR, the 
Commission has assessed the economic 
impact on consumers and businesses, 
particular small businesses, and 
determined that the benefits of the TRR, 
taken together, outweigh the costs.
List of Subjects in 16 CFR part 435

Mail order merchandise, Telephone 
order merchandise, Trade Practices.

Part 435 of title 18 of the Code of 
Federal Regulations is revised to read as 
follows:

PART 435— MAIL O R  TELEPHONE 
ORDER MERCHANDISE

Sec. . w  ( .v
435.1 The Rule.
435.2 Definitions.
435.3 Limited Applicability.
435.4 Effective Date of the Rule.
Authority: 15U .S .C . 57a; 5 U .S .C  552.

§435.1 The rule.
j In connection with mail or telephone 
order sales in or affecting commerce, as 
| "commerce” is defined in file Federal

M7 DeHart and Dart, R011OO6-2. E -2.
**• MOAA, ROI1088-2,‘F-a.pp. 4 ,0 -10 .
“ * NSMA, R011006-2 , F -3 , pp. 4 -5 .
»»NRMA. R 81Í886-2 , F -3 ,p .S .

/»See Staff Report, R011006-3, N -l, pp. 112-16; 
Ws Report, R011006-3,0-1 , pp. 64-71.

Trade Commission Act, it constitutes an 
unfair method of competition, and an 
unfair or deceptive act or practice for a 
seller:

(a) (1) To solicit any order for the sale 
of merchandise to be ordered by the 
buyer through the mails or by telephone 
unless, at the time of the solicitation, 
the sell«: has a reasonable basis to 
expect that it will be able to ship any 
ordered merchandise to the buyer:

<i) Within that time clearly and 
conspicuously stated in any such 
solicitation, or

(if) if no time is clearly and 
conspicuously stated, within thirty (30) 
days after receipt of a proparly 
completed order from the buyer. 
Provided, however, where, at the time 
the merchandise is ordered the buyer 
applies to fixe seller fin credit to pay for 
the merchandise in whole or in pari, toe 
seller shall have 50 days, rather than 30 
days, to perform the actions required in 
§ 435.1(a)(l)(ii) of this part

(2) To provide any buyer with any 
revised shipping date, as provided in 
paragraph (b) of this section, unless, at 
the time any such revised shipping date 
is provided, fixe seller has a reasonable 
basis for making such representation 
regarding a definite revised shipping 
date.

(3) To inform any buy«: that it is 
unable to make any representation 
regarding the length of any delay unless

(i) the seller has a reasonable oasis for 
so mforming the buyer and

(ii) the seller informs the buyer of toe 
reason or reasons for toe delay.

(4) In any action brought by the 
Federal Trade Commission, alleging a 
violation of this part, the failure of a 
respondent-seller to have records or 
other documentary proof establishing its 
use o f systems and procedures which 
assure toe shipment of merchandise in 
the ordinary course of business within 
any applicable time set forth in this part 
will create a rebuttable presumption 
that the sell«: lacked a reasonable basis 
for any expectation of shipment within 
said applicable time.

(b) (1) Where a sell«: is unable to ship 
merchandise within the applicable time 
set forth in paragraph (a)(1) of this 
section, to M l to offer to toe buyer, 
clearly and conspicuously and without 
prior demand, an option either to 
consent to a delay in shipping or to 
cancel the buyer’s order and receive a 
prompt refund. Said offer shall be made 
within a reasonable time after the seller 
first becomes aware of its inability to . 
ship within the applicable time set forth 
in paragraph (a)(1) of this section, but in 
no event later than said applicable time.

(i) Any offer to the buyer of such an 
option shall folly inform the buyer

regarding the buyer’s right to cancel the 
order and to obtain a prompt refund and 
shall provide a  definite revised shipping 
date, but where toe seller lacks a 
reasonable bams for providing a  definite 
revised shipping date fixe notice shall 
inform the buyer that fixe seller is 
unable to make any representation 
regarding the length of the delay.

(ii) Where toe sell«: has provided a 
definite revised shipping date which is 
thirty (30) days or less later than fixe 
applicable time set forth in paragraph 
(a)(1) of this section, fixe offer of said 
option shall expressly inform toe buy«: 
that, unless the seller receives, prior to 
shipment and prior to the expiration of 
toe definite revised ¿hipping date, a  
response from fixe buy«* rejecting the 
delay and cancelling toe order, toe 
buyer will be deemed to have consented 
to a delayed shipment on or before toe 
definite revised shipping date,

(iii) Where the seller has provided a
- definite revised shipping date which is 
more than thirty (30) days later than the 
applicable time set forth in  paragraph 
(a)(1) of this section or where the seller 
is unable to provide a definite revised 
shipping (fete and therefore informs the 
buyer that it is unable to make any 
representation regarding toe length of 
the delay, the offer of said option shall 
also expressly inform the buyer that the 
buyer’s order will automatically be 
deemed to have been cancelled unless:

(A) Urn seller has shipped fixe 
merchandise within thirty (30) days of 
the applicable time set fruto in 
paragraph (a)(1) of this section, and has 
received no cancellation prior to 
shipment, or

(B) The seller has received from toe 
buyer within thirty (30) days of said 
applicable time, a response specifically 
consenting to said dripping delay. 
Where toe seller informs toe buyer that 
it is unable to make any representation 
regarding fixe length of the delay, fixe 
buyer shall be expressly informed that, 
should the buyer consent to an 
indefinite delay, the buy«: will have a 
continuing right to cancel the buyer’s 
order at any time after toe applicable 
time set forth in paragraph (a)(1) of this 
section by so notifying toe seller prior 
to actual shipment.

(iv) Nothing in fins paragraph shall 
prohibit a seller who furnishes a 
definite revised shipping date pursuant 
to paragraph (bXlXi) of firis section, 
from requesting, simultaneously with or 
at any time subsequent to toe offer of an 
option pursuant to paragraph (b)(1) of 
this section, the buyer’s express consent 
to a further unanticipated delay beyond 
the definite revised dripping date fix the 
form of a  response from toe buy«: 
specifically consenting to said further
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delay. Provided, however, That where 
the seller solicits consent to an 
unanticipated indefinite delay the 
solicitation shall expressly inform the 
buyer that, should the buyer so consent 
to an indefinite delay, the buyer shall 
have a continuing right to cancel the 
buyer’s order at any time after the 
definite revised shipping date by so 
notifying the seller prior to actual 
shipment.

(2) Where a seller is unable to ship 
merchandise on or before the definite 
revised shipping date provided under 
paragraph (b)(l)(i) of this section and 
consented to by the buyer pursuant to 
paragraph (b)(1) (ii) or (iii) of this 
section, to fail to offer to the buyer, 
clearly and conspicuously and without 
prior demand, a renewed option either 
to consent to a further delay or to cancel 
the order and to receive a prompt 
refund. Said offer shall be made within 
a reasonable time after the seller first 
becomes aware of its inability to ship * 
before the said definite revised date, but 
in no event later than the expiration of 
the definite revised shipping date: 
Provided, however, That where the 
seller previously has obtained the 
buyer’s express consent to an 
unanticipated delay until a specific date 
beyond the definite revised shipping 
date, pursuant to paragraph (b)(l)(iv) of 
this section or to a further delay until 
a specific date beyond the definite 
revised shipping date pursuant to 
paragraph (b)(2) of this section, that date 
to which the buyer has expressly 
consented shall supersede the definite 
revised shipping date for purposes of 
paragraph (b)(2) of this section.

(i) Any offer to the buyer of said 
renewed option shall provide the buyer 
with a new definite revised shipping 
date, but where the seller lacks a 
reasonable basis for providing a new 
definite revised shipping date, the 
notice shall inform the buyer that the 
seller is unable to make any 
representation regarding the length of 
the further delay.

(ii) The offer of a renewed option 
shall expressly inform the buyer that, 
unless the seller receives, prior to the 
expiration of the old definite revised 
shipping date or any date superseding 
the old definite revised shipping date, 
notification from the buyer specifically 
consenting to the further delay, the 
buyer will be deemed to have rejected 
any further delay, and to have cancelled 
the order if the seller is in fact unable 
to ship prior to the expiration of the old 
definite revised shipping date or any 
date superseding the old definite 
revised shipping date: Provided, 
however, Tnat where the seller offers 
the buyer the option to consent to an

indefinite delay the offer shall expressly 
inform the buyer that, should the buyer 
so consent to an indefinite delay, the 
buyer shall have a continuing right to 
cancel the buyer’s order at any time 
after the old definite revised shipping 
date or any date superseding the old 
definite revised shipping date.

(iii) Paragraph (bf(2) of this section 
shall not apply to any situation where 
a seller, pursuant to the provisions of 
paragraph (b)(l)(iv) of this section, has 
previously obtained consent from the 
buyer to an indefinite extension beyond 
the first revised shipping date.

(3) Wherever a buyer has the right to 
exercise any option under this part or to 
cancel an order by so notifying the seller 
prior to shipment, to fail to furnish the 
buyer with adequate means, at the 
seller’s expense, to exercise such option 
or to notify the seller regarding 
cancellation.

Nothing in paragraph (b) of this 
section shall prevent a seller, where it 
is unable to make shipment within the 
time set forth in paragraph (a)(1) of this 
section or within a delay period 
consented to by the buyer, from 
deciding to consider the order cancelled 
and providing the buyer with notice of 
said decision within a reasonable time 
after it becomes aware of said inability 
to ship, together with a prompt refund.

(c) To fail to deem an order cancelled 
and to make a prompt refund to the 
buyer whenever:

(1) The seller receives, prior to the 
time of shipment, notification from the 
buyer cancelling the order pursuant to 
any option, renewed option or 
continuing option under this part;

(2) The seller has, pursuant to 
paragraph (b)(l)(iii) of this section, 
provided the buyer with a definite 
revised shipping date which is more 
than thirty (30) days later than the 
applicable time set forth in paragraph
(a)(1) of this section or has notified the 
buyer that it is unable to make any 
representation regarding the length of 
the delay and the seller

(i) Has not shipped the merchandise 
witbin thirty (30) days of the applicable 
time set forth in paragraph (a)(1) of this 
section, and

(ii) Has not received the buyer’s 
express consent to said shipping delay 
within said thirty (30) days;

(3) The seller is unable to ship within 
the applicable time set forth in 
paragraph (b)(2) of this section, and has 
not received, within the said applicable 
time, the buyer’s consent to and further 
delay;

(4) The seller has notified the buyer 
of its inability to make shipment and 
has indicated its decision not to ship the 
merchandise;

(5) The seller fails to offer the option 
prescribed in paragraph (b)(1) of this 
section and has not shipped the 
merchandise within the applicable time 
set forth in paragraph (a)(1) of this 
section.

(d) In any action brought by the 
Federal Trade Commission, alleging a 
violation of this part, the failure of a 
respondent-seller to have records or 
other documentary proof establishing its 
use of systems and procedures which 
assure compliance, in the ordinary 
course of business, with any 
requirement of paragraphs (b) or (c) of ! 
this section will create a rebuttable 
presumption that the seller failed to 
comply with said requirement.

§ 435.2 Definitions.
For purposes of this part:
(a) “Mail or telephone order sales” 

shall mean sales in which the buyer has 
ordered merchandise from the seller by 
mail or telephone, regardless of the 
method of payment or the method used 
to solicit the order.

(b) “Telephone” refers to any direct or 
indirect use of the telephone to order 
merchandise, regardless of whether the 
telephone is activated by, or the 
language used is that of human beings, 
machines, or both.

(c) “Shipment” shall mean the act by 
which the merchandise is physically 
placed in the possession of the carrier. ]

(d) “Receipt of a properly completed 
order” shall mean, where the buyer 
tenders full or partial payment in the 
proper amount in the form of cash, 
check, money order, or authorization 
from the buyer to charge an existing 
charge account, the time at which the 
seller receives both said payment and an 
order from the buyer containing all of 
the information needed by the seller to 
process and ship the order. Provided, 
however, That where the seller receives 
notice that the check or money order 
tendered by the buyer has been 
dishonored or that the buyer does not 
qualify for a credit sale, “receipt of a 
properly completed order” shall mean 
the time at which:

(i) The seller receives notice that a 
check or money order for the proper 
amount tendered by the buyer has been i 
honored,

(ii) The buyer tenders cash in the 
proper amount, or

(iii) The seller receives notice that the ! 
buyer qualifies for a credit sale.

(e) “Refund” shall mean:
(1) Where the buyer tendered full 

payment for the unshipped merchandise | 
in the form of cash, check or money 
order, a return of the amount tendered 
in the form of cash, check or money 
order;
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(2) Where there is a credit sale:
(i) And the sellar is a creditor, a copy 

of a credit memorandum or die like or 
an account statement reflecting the 
removal or absence of any remaining 
charge incurred as a result of the sale 
from the buyer’s account;

(ii) And a third party is the creditor, 
a copy of an appropriate credit 
memorandum or the like to the third 
party creditor which will remove the 
charge from the buyer’s account or a 
statement from the seller acknowledging 
the cancellation of die order and 
representing that it has not taken any 
action regarding the order which will 
result in a charge to the buyer’s account 
with the third party;

(iii) And the buyer tendered partial 
payment for the unshipped merchandise 
in the form of cash, check or money 
order, a return of the amount tendered 
in the form of cash, check or money 
order.

(f) “Prompt refund” shall mean:
(1) Where a refund is made pursuant 

to paragraph (c)(1) or (2)(iii) of this 
section a refund sent to die buyer by 
first class mail within seven (7) working 
days of the date on which die buyer’s 
right to refund vests under the 
provisions of this part;

(2) Where a refund is made pursuant 
to paragraph (c)(2) (i) or (ii) of this 
section, a refund sent to the buyer by 
first class mail within one (1) billing 
cycle from the date on which the 
buyer’s right to refund vests under the 
provisions of this part.

(g) The “time of solicitation” of an 
order shall mean that time when the 
seller has:

(1) Mailed or otherwise disseminated 
the solicitation to a prospective 
purchaser,

(2) Made arrangements for an 
advertisement containing the 
solicitation to appear in a newspaper, 
magazine or the like or on radio or 
television which cannot be changed or 
cancelled without incurring substantial 
expense, or

(3) Made arrangements for the 
printing of a catalog, brochure or the 
like which cannot be changed without 
incurring substantial expense, in which 
the solicitation in question forms an 
insubstantial part.
§435.3 Limited applicability.

(a) This part shall not apply to:
(1) Subscriptions, such as magazine 

sales, ordered for serial delivery, after 
the initial shipment is made in 
compliance with this part

(2) Orders of seeds and growing 
plants.

(3) Orders made on a collect-on- 
delivery (C.O.D.) basis.

(4) Transactions governed by the 
Federal Trade Commission’s Trade 
Regulation Rule entitled “Use of 
Negative Option Plans by Sellers in 
Commerce,” 16 CFR part 425.

(b) By taking action in this area:
(1) The Federal Trade Commission

does not intend to preempt action in the 
same area, which is not inconsistent 
with this part, by any State, municipal, 
or other local government. This part 
does not annul or diminish any rights or 
remedies provided to consumers by any 
State law, municipal ordinance, or other 
local regulation, insofar as those rights 
or remedies are equal to or greater than 
those provided by this part, hi addition, 
this part does not supersede those 
provisions of any State law, municipal 
ordinance,-or other local regulation 
which impose obligations or liabilities 
upon sellers, when sellers subject to this 
part are not in compliance therewith.

(2) This part does supersede those 
provisions of any State law, municipal 
ordinance, or other local regulation 
which are inconsistent with this part to 
the extent that those provisions do not 
provide a buyer with rights which are 
equal to or greater than those rights 
granted a buyer by this part. This part 
also supersedes those provisions of any 
State law, municipal ordinance, or other 
local regulation requiring that a buyer 
be notified of a right which is the same 
as a right provided by this part but 
requiring that a buyer be given notice of 
this right in a language, form, or manner 
which is different in any way from that 
required by this part. In those instances 
where any State law, municipal 
ordinance, or other local regulation 
contains provisions, some but not all of 
which are plartially or completely 
superseded by this part, the provisions 
or portions of those provisions which 
have not been superseded retain their 
full force and effect.

(c) If any provision of this part, or its 
application to any person, partnership, 
corporation, act or practice is held 
invalid, the remainder of this part or the 
application of the provision to any other 
person, partnership, corporation, act or 
practice shall not be affected thereby.

$435.4 Effective date of the rule.

The original rule, which became 
effective 100 days after its promulgation 
on October 22,1975, remains in effect 
The amended rule, as set forth in this 
part, becomes effective March 1,1994.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 93-22587 Filed 9-20-93; 8:45 ami
BILUNQ CODE 6750-01-M
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ENVIRONMENTAL PROTECTION 
AGENCY

[FRL-4732-4]

Final NPDES General Permits for the 
Coastal Waters of Louisiana 
(LAG330000) and Texas (TXG330000)

AGENCY: Environmental Protection 
Agency.
ACTION: Issuance of Final NPDES 
Permits.

SUMMARY: Region 6 of the 
Environmental Protection Agency (EPA) 
today issues final NPDES General 
Permits for oil and gas facilities engaged 
in field exploration, drilling, well 
completion and treatment operations 
and production activities in the Coastal 
Subcategory of the Oil and Gas 
Extraction Point Source Category in the 
States of Louisiana and Texas. Produced 
water and produced sand discharges are 
not authorized by these general permits 
but will be regulated under separate 
general coastal permits.

These general permits prohibit the 
discharge of drilling fluids and drill . 
cuttings. The general permits also place 
limits on oil and grease, total suspended 
solids, chemical oxygen demand, 
chlorides, total chromium, zinc, pH and 
“no free oil” in treated waste water from 
dewatering activities and prohibit 
discharge of formation test fluids to 
rivers, lakes, streams, freshwater 
wetlands and intermediate wetlands. 
These permits are consistent with EPA 
guidelines at 40 CFR part 435, subpart 
D and water quality-based criteria of the 
Louisiana Department of Environmental 
Quality and the Texas Railroad and 
Water Commissions.
DATES: These permits will become 
effective on October 21,1993. 
ADDRESSES: Notifications required by 
these permits should be sent to the 
Water Management Division, 
Enforcement Branch (6W-EA), EPA 
Region 6, P.O. Box 50625, Dallas, Texas 
75202.
FOR FURTHER INFORMATION CONTACT: 
Copies of the response to comments 
received on the proposed permits can be 
obtained from Ms. Ellen Caldwell, EPA 
Region 6,1445 Ross Avenue, Dallas, 
Texas 75202; telephone: (214) 655- 
7513.
SUPPLEMENTARY INFORMATION: EPA 
issues these general permits pursuant to 
its authority under section 402 of the 
Clean Water Act (CWA), 33 U.S.C. 1342. 
Except as noted herein, these permits 
apply to all Region 6 field exploration 
drilling, well completion, well 
treatment and production activities, 
except for the discharge of produced

water and produced sand, from facilities 
in the Coastal Oil and Gas Point Source 
Extraction Point Source Category (40 
CFR part 435, subpart D). The permits 
also apply to facilities which would be 
classified Onshore but for the decision 
in American Petroleum  Institute v. EPA, 
661 F.2d 340 (5th Cir. 1981). The 
permits do not apply to facilities in the 
Offshore Subcategory (40 CFR part 435, 
subpart A), the Onshore Subcategory 
(subpart C), the Agricultural and 
Wildlife Water Use Subcategory 
(subpart E) or in the Stripper 
Subcategory (subpart F). These permits 
do not apply to “new sources” as 
defined at 40 CFR 122.2, nor to 
operations which adversely affect 
properties listed or eligible for listing in 
the National Register of Historic Places.

EPA Region 6 proposed to issue these 
permits at 55 FR 23348 (June 7,1990) 
and provided additional notice of the 
proposal in the New Orleans Times and 
the Houston Post on June 3,1990. The 
comment period was originally 
scheduled to end on July 23,1990, but 
was extended to August 13,1990. The 
American Petroleum Institute (API); 
Amoco Corporation; Conoco Inc.; Exxon 
Company, U.S.A.; Louisiana Department 
of Environmental Quality; Louisiana 
Department of Natural Resources; 
Louisiana Department of Wildlife and 
Fisheries; Louisiana Mid-Continent Oil 
and Gas Association (LMOGA); Kerr- 
McGee Corporation; Mobil Exploration 
and Producing U.S. Inc.; Natural 
Resources Defense Council (NRDC); 
Sierra Club, Delta Chapter; Project Reef 
Keeper; Shell Offshore Inc.; U.S. 
Department of the Interior; and private 
citizens: C. Baek, R. Cook, R. Ernst, J.A. 
Freeman, M.T. Gordon, J. Hiytzen, E. 
Johnson, G. Mitchell, J. Morris, P. Oblak, 
L. Reitman, F.H. Rudenberg, D. Silver, 
Spackman, D. Swanson, J. Toigo, M. 
Valrass submitted comments on EPA’s 
proposal to issue this permit. EPA 
Region 6 has considered all comments 
received. In some instances, minor 
wording changes in the final permit may 
differ from the proposed permit to 
clarify some points as a result of 
comments. These final permits contain 
no substantive changes from the 
proposed permits. -
State Certification

In accordance with section 401(a)(1), 
EPA may not issue a NPDES permit 
until the State in which the discharge 
will occur grants or waives certification 
to ensure compliance with appropriate 
requirements of the Act and State law. 
The State of Louisiana, after review of 
the permit, has certified that the 
Louisiana permit will comply with 
applicable State water quality standards

or limitations. The State of Texas has 
waived certification.
The Coastal Zone Management Act

In accordance with section 307(c)(3) 
of the Coastal Zone Management Act, 
the Louisiana Coastal Zone Management 
Division of the Louisiana Department of 
Natural Resources has reviewed NPDES 
permit LAG330000 and found its 
issuance consistent with the Louisiana 
Coastal Resources Program. The State of 
Texas has no coastal zone management 
program.
The Endangered Species Act

The Endangered Species Act and its 
implementing regulations (5 CFR 402) 
require that each Federal shall ensure 
that any agency action, such as permit 
issuance, will not jeopardize the 
continued existence of any endangered 
species or result in the destruction or 
adverse modification of their critical 
habitats. The U.S. Fish and Wildlife 
Service has concurred with Region 6’s 
earlier finding that the issuance of this 
permit is “not likely to adversely affect 
any endangered or threatened species 
nor adversely affect their critical 
habitat.”
The Marine Protection, Research and 
Sanctuaries Act v

The Marine Protection, Research and 
Sanctuaries Act (MPRSA) of 1972 
regulates the dumping of all types of 
materials into ocean waters and 
establishes a permit program for ocean 
dumping. In addition, the MPRSA 
establishes the Marine Sanctuaries 
Program, implemented by the National 
Oceanographic and Atmospheric 
Administration (NOAA), which requires 
NOAA to designate ocean waters as 
marine sanctuaries for the purpose of 
preserving or restoring their 
conservation, recreational, ecological or 
aesthetic values. There are presently no 
existing marine sanctuaries in coastal 
waters of Louisiana or Texas.
Economic Impact

The Office of Management and Budget 
(OMB) has exempted this action from 
the review requirements of Executive 
Order 12291 pursuant to section 8(b) of 
that order. The economic and 
inflationary effects of these regulations 
(40 CFR part 435) on which these 
permits are based were evaluated in 
accordance with Executive Orders 
11821 and 12044.
The Paperwork Reduction Act

The information collection required 
by these permits have been approved by 
OMB under provisions of the Paperwork 
Reduction Act, 44 U.S.C. 3501 et. sea.
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in submissions made for the NPDES 
permit program and assigned OMB 
control numbers 2040-0088 (NPDES 
permit application) and 2040-0004 
(discharge monitoring reports). All 
facilities affected by these permits will 
need to submit a request for coverage 
under either the Louisiana or Texas 
Coastal Waters general permits. EPA 
estimates that it will take an affected 
facility three hours to prepare a request 
for coverage. All affected facilities will 
be required to submit discharge 
monitoring reports (DMR’s). EPA 
estimates the DMR burden will be 36 
hours per facility per year.
Regulatory Flexibility Act

Pursuant to 5 U.S.C. 605(b), EPA 
region 6 certifies that these general 
permits will not have a significant 
impact on a substantial number of small 
entities. This certification is based on 
the fact that the majority of parties 
regulated by this permit have greater 
than 500 employees and are not 
classified as small business under the 
Small Business Administration 
regulations established at 49 FR 5024 et. 
seq. (February 9,1984). These facilities 
are classified as Major Group 13—Oil 
and Gas Extraction SIC 1311 Crude 
Petroleum and Natural Gas. For those 
operators having fewer than 500 
employees this permit will not have 
significant impact as the effluent limits 
being imposed in these permits are 
similar to those being included in state 
regulations and permits. Moreover, the 
permits reduce a significant burden of 
applying for individual permits, on 
regulated sources.

Dated: Septem ber 1 0 ,1 9 9 3 . 
lack Ferguson,
Director, Water Management Division, EPA 
Region 6.

General Permit Authorization To 
Discharge From the Oil and Gas 
Extraction Point Source Category to 
Coastal Waters of Louisiana
Permit No. LAG330000

In compliance with the provisions of 
the Federal Water Pollution Control Act, 
as amended (33 U.S.C. 1251 et seq: the 
“Act”), the following discharges are 
authorized from coastal oil and gas 
facilities (defined in 40 CFR part 435, 
subpart D) to receiving waters, 
described below (encompassing the 
coastal waters of Louisiana) in 
accordance with effluent limitations, 
monitoring requirements and other 
conditions set forth in parts I, n, HI, and 
IV thereof:
Drilling Fluids,
Drill Cuttings,
Deck Drainage,

Sanitary W astes,
Domestic W astes,
Desalinization U nit Discharge,
Diatomaceous Earth F ilter Media,
Excess Cem ent Slurry,
Uncontam inated Ballast/Bilge Water,
Boiler Blowdown,
Blowout Preventer Control Fluid,
W ell Treatment Fluids,
Workover Fluids,
Completion Fluids,
Form ation Test fluids,
Treated W astewater from Dewatered D rilling

Fluids/Cuttings,
Muds, Cuttings, and Cem ent at thé Seafloor, 
Uncontam inated Seawater,
Uncontam inated Freshwater.

This permit authorizes discharges to 
waters pf the United States from 
Louisiana Coastal Subcategory oil and 
gas facilities engaged in field 
exploration, drilling, well completion, 
and well treatment operations.
Produced water, produced sand and 
source water and sand discharges are 
excluded from coverage under this 
general permit, but will however, be 
regulated under a separate general 
coastal permit.

For the purpose of this NPDES general 
permit, Coastal Subcategory facilities 
means oil and gas facilities associated 
with a wellhead located in waters of the 
United States (including wetlands), as 
defined at 40 CFR 122.2, landward of 
the inner boundary of the territorial seas 
and those wells in the geographic area 
(land and water areas) suspended from 
the Onshore Subcategory described in 
40 CFR part 435, subpart C. The term 
wetlands means “those surface areas 
which are inundated or saturated by 
surface or ground water at a frequency 
and duration sufficient to support, and 
that under normal circumstances do 
support, a prevalence of vegetation 
typically adapted for life in saturated 
soil conditions. Wetlands generally 
include swamps, marshes, bogs and 
similar areas”. Territorial seas refers to 
“the belt of the seas measured from the 
line of ordinary low water along that 
portion of the coast which is direct 
contact with the open sea and the line 
marking the seaward limit of inland 
waters, and extending seaward a 
distance of three miles.” (See Clean 
Water Act Section 502).

The coastal permit area as described 
in the regulations is broad by definition 
and includes all rivers, streams and 
lakes, bays, estuaries and wetlands that 
occur inland of the territorial seas. The 
coastal subcategory also includes the 
geographic area along the coast of Texas 
and Louisiana (Chapman line area) 
which was originally defined as coastal 
in EPA’s 1976 Interim Final Regulations 
for the onshore subcategory (See 
Suspension of Regulations, 47 FR

31554, July 21,1982). A facility is 
considered to be covered under the 
proposed general permit if the location 
of the wellhead is within the described 
permit area.

This permit does not authorize 
discharge from “new sources” as 
defined in 40 CFR 122.2. This permit 
also does not authorize discharges from 
oil and gas extraction operations which 
adversely affect properties listed or 
eligible for listing in the National 
Register of Historic Places.

This permit shall becom e effective on 
October 2 1 ,1 9 9 3 .

T his permit and the authorization to 
discharge shall expire at midnight, October 
2 1 ,1 9 9 8 .

Signed this Septem ber 7 ,1 9 9 3 .
Myron O. Knudson, P.E.,
Director, Water Management Division, EPA 
Region 6.

Parti
Section A. General Permit Coverage
1. Intent to be Covered

Written notification of intent to be 
covered, including the legal name and 
address of the operator, the lease (or 
lease block) number assigned by the 
Louisiana Minerals Board or, if none, 
the name commonly assigned to the 
lease area, and the number and type of 
facilities located within the lease (or 
lease block) shall be submitted:

(a) By operators in leases (or lease 
blocks) that are located within the 
geographic scope of this permit, within 
45 days of the effective date of this 
permit.

Note: Operators must request coverage 
under this general permit or have an effective 
individual permit.

(b) By operators of leases (or lease 
blocks) obtained subsequent to the 
effective date of this permit fourteen 
days prior to the commencement of 
discharge.
2. Termination of Operations

Lease (or lease block) operators shall 
notify the Regional Administrator 
within 60 days after the permanent 
termination of discharges from their 
facilities. In addition, lease (or lease 
block) operators shall notify the 
Regional Administrator within 30 days 
of any transfer of ownership.
Section B. NPDES Individual Versus 
General Permit A pplicability
1. The Regional Administrator May 
Require Application for an Individual 
NPDES Permit

The Regional Administrator may 
require any person authorized by this
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permit to apply for and obtain an 
individual NPDES permit when: ,

(a) The discharge(s) is a significant 
contributor of pollution;

(b) The discharger is not in 
compliance with the conditions of this 
permit;

(c) A change has occurred in the 
availability of the demonstrated 
technology or practices for the control 
or abatement of pollutants applicable to 
the point sources;

(a) Effluent limitation guidelines are 
promulgated for point sources covered 
by this permit;

(e) A Water Quality Management Plan 
containing requirements applicable to 
such point source is approved;

(f) The point source(s) covered by this 
permit no longer:

(1) Involve the same or substantially 
similar types of operations;

(2) Discharge the same types of 
wastes;

(3) Require the same effluent 
limitations or operating conditions;

(4) Require the same or similar 
monitoring; or

(5) In the opinion of the Regional 
Administrator, are more 
appropriately controlled under an 
individual permit than under a 
general permit.

The Regional Administrator may 
require any operator authorized by this 
permit to apply for an individual 
NPDES permit only if the operator has 
been notified in writing that a permit 
application is required.
2. An Individual NPDES Permit May Be 
Requested

(a) Any operator authorized by this 
permit may request to be excluded from 
the coverage of this general permit by 
applying for an individual permit. The 
operator shall submit an application 
together with the reasons supporting the 
request to the Regional Administrator 
no later than December 20,1993.

(b) When an individual NPDES permit 
is issued to an operator otherwise 
subject to this general permit, the 
applicability of this permit to the owner 
or operator is automatically terminated 
on the effective date of the individual 
permit
3. General Permit Coverage May Be 
Requested

A source excluded from coverage 
under this general permit solely because 
it already has an individual permit may 
request that its individual permit be 
revoked, and that it be covered by this 
general permit. Upon revocation of the 
individual permit, this general permit 
shall apply to the source after the 
notification of intent to be covered is 
filed (see A.l. above).

Part II
Section A. Effluent Lim itations and  
Monitoring Requirem ents

Specific effluent limitations and 
monitoring requirements are discussed 
below. They are organized by the type 
of discharge in the text, and by 
discharge type, effluent limitation and 
monitoring requirements in Table 1.
1. Drilling Fluids

(a) A pplicability. Permit conditions 
apply to all drilling fluids (muds) that 
are discharged, including fluids 
adhering to cuttings.

(b) Prohibitions. This permit prohibits 
the discharge of all drilling fluids.
2. Drill Cuttings

Special Note: The permit prohibitions and 
limitations that apply to drilling fluids also  
apply to drilling fluids that adhere to drill 
cuttings. Any permit condition that applies 
to the drilling fluid system, therefore, also 
applies to cuttings discharges.

(a) Prohibitions. This permit prohibits 
the discharge of drill cuttings.
3. Treated Waste water Front Drilling 
Fluids/Cuttings, Dewatering Activities 
and Pit Closure Activities

(a) A pplicability. Treated waste water 
from dewatered drill site reserve pits, 
shale barges, ring levees and inactive/ 
abandoned reserve pits, mud tanks and 
effluents from solids control systems.

(b) Lim itations. Free OiL Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. Discharge 
is authorized only at times when visual 
sheen observation is possible. 
Monitoring must be accomplished once 
per day, when discharging. The number 
of days a sheen is detected must be 
recorded.

(Exception) Treated waste water may 
be discharged at any time if the operator 
uses the static sheen method for 
detecting free oil.

Oil and Grease. Treated waste water 
must meet a 15 mg/1 daily maximum 
limitation.

Total Suspended Solids. Treated 
wastewater shall not exceed 50 mg/1 
daily maximum.

Chem ical Oxygen Demand. Treated 
wastewater shall not exceed 125 mg/1 
daily maximum.

pH. Discharges of treated wastewater 
must meet a pH limitation of not less 
than 6.0 and not greater than 9.0 at the 
point of discharge.

Chlorides. Treated wastewater shall 
not exceed a 500 mg/1 daily maximum 
discharge limitation.

Total Chromium. Discharges of 
treated wastewater shall meet a 0.5 
mg/1 daily maximum limitation.

Zinc. Treated wastewater shall not 
exceed 5.0 mg/1 daily maximum for 
zinc.

Monitoring. The monitoring frequency 
for the above limitations are once per 
day when discharging. However, if the 
effluent is batch treated and discharged, 
the monitoring requirements for all 
effluent characteristics are once per 
discharge event by grab sample.

(c) Other M onitoring Volume. The 
volume (bbls) of discharged treated 
wastewater must be estimated once per 
day, when discharging. If the effluent is 
being batch treated and discharged then 
the estimated volume discharged in 
barrels must be recorded per discharge 
event.
4. Deck Drainage

(a) Lim itations—Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. 
Monitoring must be accomplished once 
per day, when discharging during 
conditions when an observation of a 
sheen is possible and when the facility 
is manned. The number of days a sheen 
is detected must be recorded.

(b) Other M onitoring Volume. Once 
per month, the total monthly volume 
(bbl) must be estimated.
5. Formation Test Fluid

(a) Prohibitions. There shall be no 
discharge of formation test fluids to 
lakes, rivers, streams, freshwater 
wetlands or intermediate wetlands. In 
addition, discharges are prohibited to 
wildlife refuges, game preserves, scenic 
streams, or other specially protected 
lakes or waterbodies.

(Note) Freshwater and intermediate 
wetland areas, wildlife refuges and 
game preserves can be identified from 
the 1978 Vegetative Type Map of 
Louisiana (or any subsequent revisions), 
published by the Louisiana Department 
of Wildlife and Fisheries. The listing of 
scenic streams in Louisiana is found in 
the Louisiana Department of Wildlife 
and Fisheries publication “Natural and 
Scenic Streams System”, (1981).

(Exception) Discharge of formation 
test fluids is allowed to the Mississippi 
River below Venice, Atchafialaya Rilver 
below Morgan City, and Wax Lake 
Outlet. Discharges are also allowed to 
waterbodies and adjacent wetlands in 
brackish or saline marsh areas.

(b) Lim itations—Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. Discharge 
is authorized only at times when visual 
sheen observation is possible. 
Monitoring must be accomplished once
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per discharge. The number of days a 
sheen is detected must be recorded.

[Exception} Formation test fluids may 
be discharged at any time if the operator 
uses the static sheen method for 
detecting free oil.

pH. Discharges of formation test fluid 
must meet a pH limitation of not less 
than 6.0 and not greater than 9.0. A grab 
sample must be taken once per 
discharge. Any spent acidic test fluids 
shall be neutralized before discharge 
such that the pH at the point of 
discharge meets the limitation.

(c) Other M onitoring. Volume. Once 
per discharge, the total volume repeated 
as number of barrels sent downhole 
during testing and the number of barrels 
discharged shall be estimated and 
reported once per month.
6. Well Treatment Fluids, Completion 
Fluids, Workover Fluids

(a) Prohibitions. There shall be no 
discharge of well completion, treatment 
or workover fluids to lakes, rivers, 
streams, or freshwater wetlands or 
intermediate wetlands. In addition, 
discharges are prohibited to wildlife 
refuges, game preserves, scenic streams, 
or other specially protected lakes or 
waterbodies.

Note: Freshwater and intermediate wetland 
areas, wildlife refuges and game preserves 
can be identified from the 1978 Vegetative 
Type Map of the Louisiana (or any 
subsequent revisions), published by the 
Louisiana Department of Wildlife and 
Fisheries. The listing of scenic streams in 
Louisiana is found in the Louisiana 
Department of Wildlife and Fisheries 
publication "Natural and Scenic Streams 
System”, (1981). '

(Exception) Discharge of well 
completion, treatment or workover 
fluids are allowed on the Mississippi 
River below Venice, Atchafalaya River 
below Morgan City, and Wax Lake 
Outlet. Discharges are also allowed to 
waterbodies and adjacent wetlands in 
brackish or saline marsh areas.

Priority (Toxic) Pollutants. For well 
treatment fluids, completion fluids, and 
workover fluids, the discharge of 
priority pollutants (see Appendix A) is 
prohibited, except in trace amounts. If 
well completion, treatment or workover 
fluids are discharged, the permittee is 
required to retain records indicating that 
the discharge did not contain priority 
pollutants, except in trace amounts. 
Certification on DMR’s will suffice for 
priority pollutant limits.

Information on the specific chemical 
composition of additives used in these 

: fluids, and their concentrations in the 
fluid, must be recorded if priority 
Pollutants are present, in any amount, 
in these additives.

(b) Lim itations—Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. Discharge 
is authorized only at times when visual 
sheen observation is possible. 
Monitoring must be accomplished once 
per day, when discharging. The number 
of days a sheen is detected must be 
recorded.

(Exception) well treatment fluids, 
completion fluids, or workover fluids 
may be discharged at any time if the 
operator uses the static sheen method 
for detecting free oil.

pH. Well treatment, completion and 
workover fluids must meet a pH 
limitation of not less than 6.0 and not 
greater than 9.0 prior to being 
discharged. Sampling must be 
accomplished once per day when 
discharging.

(c) Other M onitoring—Volume. Once 
per month, the discharge volume (bbls) 
must be estimated.
7. Sanitary Waste

(a) Prohibitions—Solids. No floating 
solids may be discharged.

(b) Lim itations—B iological Oxygen 
D em and (BOD5). Sanitary waste 
discharges must meet a 45 mg/1 daily 
maximum limitation. A grab sample 
must be collected and analyzed once per 
quarter.

Total Suspended Solids. Sanitary 
waste discharges shall meet a 45 mg/1 
daily maximum limitation. A grab 
sample shall be collected and analyzed 
once per quarter.

F ecal Coliform . Sanitary waste 
discharges must meet a daily maximum 
limitation of 200/100 ml for fecal 
coliform. A grab sample must be taken 
and analyzed once per week.

Note: In specific water bodies designated 
by the State for oyster propagation, the mean 
probable number (MPN) of fecal coliform 
allowed shall not exceed 14 per 100 ml, and 
not more than 10% of samples shall exceed 
an MPN of 43 per 100 ml for a five-tube 
decimal dilution test in those areas most 
probably exposed to fecal contamination 
during die most unfavorable hydrographic 
and pollution conditions.

(c) Other M onitoring—Flow. Once per 
month, the average flow (million gallons 
per day; MGD) must be estimated.
8. Domestic Waste

(a) Prohibitions—Solids. This permit 
prohibits the discharge of “garbage" 
including food wastes (comminuted or 
not), incineration ash and clinkers. 
Neither Fish and fish debris from fish 
cleaning stations nor graywater is 
considered garbage under this 
definition.

9. Excess Cement Slurry
(a) Prohibitions There shall be no 

discharge of excess cement slurry to 
lakes, rivers, streams, or freshwater 
wetlands or intermediate wetlands. In 
addition, discharges are prohibited to 
wildlife refuges, game preserves, scenic 
streams, or other specially protected 
lakes or waterbodies.

Note: Freshwater and intermediate wetland 
areas, wildlife refuges and game preserves 
can be identified from the 1978 Vegetative 
Type Map of the Louisiana (or any 
subsequent revisions), published by the 
Louisiana Department of Wildlife and 
Fisheries. The listing of scenic streams in 
Louisiana is found in the Louisiana 
Department of Wildlife and Fisheries 
publication “Natural and Scenic Streams 
System”, (1981).

(Exception) Discharge of excess 
cement slurry is allowed on the 
Mississippi River below Venice, 
Atchafalaya River below Morgan City, 
and Wax Lake Outlet. Discharges are 
also allowed to waterbodies and 
adjacent wetlands in brackish or saline 
marsh areas.

(b) Lim itations—Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. Discharge 
is authorized only at times when visual 
sheen observation is possible. 
Monitoring must be accomplished once 
per day, when discharging. The number 
of days a sheen is detected must be 
recorded.

(Exception) Excess cement slurry may 
be discharged at any time if the operator 
uses the static sheen method for 
detecting free oiL
TO. Miscellaneous Discharges

Desalinization Unit Discharge, 
Blowout Preventer Fluid, 
Uncontaminated Ballast Water, 
Uncontaminated Bilge Water, Mud, 
Cuttings, and Cement at the Seafloor, 
Uncontaminated Seawater, 
Uncontaminated Freshwater, Boiler 
Blowdown, Diatomaceous Earth Filter 
Media, Uncontaminated Freshwater 
including potable water releases during 
tank transfer and emptying operations 
and condensate from air conditioner 
units.

(a) Lim itations Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. 
Monitoring must be accomplished once 
per day, when discharging during 
conditions when an observation of a 
sheen is possible. Discharge is 
authorized only at times when visual 
sheen observation is possible. The 
number of days a sheen is detected must 
be recorded.
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(Exception) Miscellaneous discharges 
may occur at any time if the operator 
uses the static sheen method for 
detecting free oil.
11. Other Discharge Conditions

(a) Prohibitions—H alogenated Phenol 
Compounds. There shall be no 
discharge of halogenated phenol 
compounds.

Rubbish, Trash, and Other Refuse. 
The discharge of any solid material not 
authorized in the permit (as described 
above) is prohibited.

(b) Lim itations—Floating Solids or 
Visible Foam . There shall be no 
discharge of floating solids or visible 
foam in other than trace amounts.

Surfactants, Dispersants, and 
Detergents. The discharge of surfactants, 
dispersants, and detergents used to 
wash working areas shall be minimized 
except as necessary to comply with 
applicable State and Federal safety 
requirements.'
Section B. Other Conditions 
1. Samples of Wastes

If requested, the permittee shall 
provide EPA with a sample of any waste 
in a manner specified by the Agency.
Part III
Section A. General Conditions
1. Introduction

In accordance with the provisions of 
40 CFR 122.41, et. seq., this permit 
incorporates by reference all conditions 
and requirements applicable to NPDES 
Permits set forth in the Clean Water Act, 
as amended, (hereinafter known as the 
“Act”) as well as ALL applicable CFR 
regulations.
2. Duty to Comply

The permittee must comply with all 
conditions of this permit. Any permit 
noncompliance constitutes a violation 
of the Clean Water Act and is grounds 
for enforcement action or for requiring 
a permittee to apply for and obtain an 
individual NPDES permit.
3. Toxic Pollutants

Notwithstanding HI.A.5 below, if any 
toxic effluent standard or prohibition 
(including any schedule of compliance 
specified in such effluent standard or 
prohibition) is promulgated under 
section 307(a) of the Clean Water Act for 
a toxic pollutant which is present in the 
discharge and that standard or 
prohibition is more stringent than any 
limitation on the pollutant in this 
permit, this permit shall be modified or 
revoked and reissued to conform to the 
toxic effluent standard or prohibition 
and the permittee so notified.

The permittee shall comply with 
effluent standards or prohibitions 
established under section 307(a) of the 
Clean Water Act for toxic pollutants 
within the time provided in the 
regulations that established those 
standards or prohibitions, even if the 
permit has not yet been modified to 
incorporate the requirement.
4. Duty to Reapply

If the permittee wishes to continue an 
activity regulated by this permit after 
the expiration date of this permit, the 
permittee must submit notice of intent 
to be covered and must apply for a new 
permit. Continuation of the expiring 
permit shall be governed by regulations 
at 40 CFR 122.6 and any subsequent 
amendments.
5. Permit Flexibility

This permit may be modified, revoked 
and reissued, or terminated for cause 
including, but not limited to, the 
following (see 40 CFR 122.62-64):

(a) V iolation of any term s or cond itions of  
this perm it;

(b) O btaining this perm it by  
m isrep resentation  o r  failure to d isclose fully  
all relevan t facts;

(c) A  change in an y  con d ition  that requires  
eith er a  tem porary  or a perm anent reduction  
or elim in ation  o f  the authorized  disch arge; o r

(d) A  determ in ation th at th e perm itted  
activ ity  endangers hum an health or the  
environ m en t an d  can  on ly  be regulated to  
accep tab le  levels by perm it m odification or  
term ination .

The filing of a request by the 
permittee for a permit modification, 
revocation and reissuance, or 
termination, or a notification of planned 
changes or anticipated noncompliance, 
does not stay any permit condition.

This permit shall be modified, or 
alternatively, revoked and reissued, to 
comply with any applicable effluent 
standard or limitation issued or 
approved under sections 301, 304, and 
307 of the Clean Water Act, if the 
effluent standard or limitation so issued 
or approved;

(a) Contains different conditions or 
limitations than any in the permit; or

(b) Controls any pollutant not limited 
in the permit.

The permit as modified or reissued 
under this paragraph shall also contain 
any other requirements of the Act then 
applicable.
6. Property Rights

The issuance of this permit does not 
convey any property rights of any sort, 
or any exclusive privileges, nor does it 
authorize any injury to private property 
or any invasion of personal rights, nor 
any infringement of Federal, State, or 
local laws or regulations.

7. Duty to Provide Information

The permittee shall furnish to the 
Regional Administrator, within a 
reasonable time, any information which 
the Regional Administrator may request 
to determine whether cause exists for 
modifying, revoking and reissuing, or 
terminating this permit, or to determine 
compliance with this permit. The 
permittee shall also furnish to the 
Regional Administrator upon request, 
copies of records required to be kept by 
this permit.

8. Civil and Criminal Liability

Except as provided in permit 
conditions on “Bypassing” and 
“Upsets” (see m.B.4 and m.B.5), 
nothing in this permit shall be 
construed to relieve the permittee from 
civil or criminal penalties for 
noncompliance. Any false or misleading 
misrepresentation or concealment of 
information required to be reported by 
the provisions of the permit, the Act, or, 
applicable CFR regulations which 
avoids or effectively defeats the 
regulatory purpose of the permit may 
subject the permittee to criminal 
enforcement pursuant to 18 U.S.C. 
Section 1001.

9. Oil and Hazardous Substance 
Liability

Nothing in this permit shall be 
construed to preclude the institution of 
any legal action or relieve the permittee 
from any responsibilities, liabilities, or 
penalties to which the permittee is or 
may be subject under Section 311 of the 
Clean Water Act.
10. State Laws

Nothing in this permit shall be 
construed to preclude the institution of 
any legal action or relieve the permittee j 
from any responsibilities, liabilities, or 
penalties established pursuant to any i 
applicable State law or regulation under 
authority preserved by Section 510 of 
the Clean Water Act.

11. Severability

The provisions of this permit are 
severable, and if any provision of this I 
permit or the application of any 
provision of this permit to any 
circumstance is held invalid, the 
application of such provision to other I 
circumstances, and the remainder of 
this permit, shall not be affected 
thereby.
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Section B. Operation and M aintenance 
o f Pollution Controls
1. Need To Halt or Reduce Not a 
Defense

It shall not be a defense for a 
permittee in ah enforcement action that 
it would have been necessary to halt or 
reduce the permitted activity in order to 
maintain compliance with the 
conditions of this permit.
2. Duty To Mitigate

The permittee shall take all 
reasonable steps to minimize or prevent 
any discharge in violation of this permit 
which has a reasonable likelihood of 
adversely affecting human health or the 
environment
3. Proper Operation and Maintenance

The permittee shall at all times 
properly operate and maintain all 
facilities and systems of treatment and 
control (and related appurtenances) that 
are installed or used by the permittee to 
achieve compliance with the conditions 
of this permit Proper operation and 
maintenance also includes adequate 
laboratory controls and appropriate 
quality assurance procedures. This 
provision requires the operation of 
backup or auxiliary facilities or similar 
systems that are installed by a permittee 
only when the operation is necessary to 
achieve compliance with the conditions 
of the permit.
4. Bypass of Treatment Facilities

(a) Definitions. (1) “Bypass” means 
the intentional diversion of waste 
streams from any portion of a treatment 
facility.

(2) “Severe property damage” means 
substantial physical damage to property, 
damage to the treatment facilities that 
causes them to become inoperable, or 
substantial and permanent loss of 
natural resources that can reasonably be 
expected to occur in the absence of a 
bypass. Severe proparty damage does 
not mean economic loss caused by 
delays in production.

(b) Bypass not exceeding lim itations.
The permittee may allow any bypass

to occur that does not cause effluent 
limitations to be exceeded, but only if 
it also is for essential maintenance to 
assure efficient operation. These 
bypasses are not subject to the 
provisions of Section B, paragraphs 4.c 
and 4.d of this section.

(c) Notice. (1) Anticipated bypass. If 
the permittee knows in advance of the 
need for a bypass, it shall submit prior 
notice, if possible at least ten days 
before the date of the bypass.

(2) Unanticipated bypass. The 
permittee shall submit notice of an

unanticipated bypass as required in 
Section D, paragraph 6 (24-hour 
reporting).

(d) Prohibition o f  Bypass. (1) Bypass 
is prohibited, and the Regional 
Administrator may take enforcement 
action against a permittee for bypass, 
unless:

(a) Bypass was unavoidable to prevent 
loss of life, personal injury, or severe 
property damage;

(b) There were no feasible alternatives 
to the bypass, sudi as the use of 
auxiliary treatment fadlities, retention 
of untreated wastes, or maintenance 
during normal periods of equipment 
downtime. This condition is not 
satisfied if adequate back-up equipment 
should have been installed in the 
exercise of reasonable engineering 
judgment to prevent a bypass that 
occurred during normal periods of 
equipment downtime or preventive 
maintenance; and

(c) The permittee submitted notices as 
required under Section B, paragraph 4.c.

(2) The Regional Administrator may 
approve an anticipated bypass, after 
considering its adverse effects, if the 
Regional Administrator determines, that 
it will meet the three conditions listed 
above in Section B, paragraph 4.d.(l).
5. Upset Conditions

(a) D efinition. “Upset” means an 
exceptional incident in which there is 
unintentional and temporary 
noncompliance with technology-based 
permit effluent limitations because of 
factors beyond the reasonable control of 
the permittee. An upset does not 
include noncompliance to the extent 
caused by operational error, improperly 
designed treatment fadlities, inadequate 
treatment fadlities, lack of preventive 
maintenance, or careless or improper 
operation.

(b) Effect o f  an Upset. An upset 
constitutes an affirmative defense to ah 
action brought for noncompliance with 
such technology-based permit effluent 
limitations if the requirements of 
Section B, paragraph 5.(c) are met. No 
determination made during 
administrative review of claims that 
noncompliance was caused by upset, 
and before an action for noncompliance, 
is final administrative action subject to 
judidal review.

(c) Conditions N ecessary fo r  a  
Demonstration o f  Upset. A permittee 
who wishes to establish the affirmative 
defense of upset shall demonstrate, 
through properly signed, 
contemporaneous operating logs, or 
other relevant evidence, that:

(1) An upset occurred and that the 
permittee can identify the cause(s) of 
the upset;

(2) Hie permitted facility was at the 
time being properly operated;

(3) Hie permittee submitted notice of 
the upset as required in Sedion D, 
paragraph 5; and,

(4) The permittee complied with any 
remedial measures required under 
section B, paragraph 2.

(d) Burden o f proof. In any 
enforcement proceeding the permittee 
seeking to establish the occurrence of an 
upset has the burden of proof.
6. Removed Substances

Solids, sludges, filter backwash, or 
other pollutants removed in the course 
of treatment or control of wastewaters 
shall be disposed of in a manner such 
as to prevent any pollutant from such 
materials from entering navigable 
waters. Any substance specifically listed 
within this permit may be discharged in 
accordance with specified conditions, 
terms, or limitations.
Section C. M onitoring and R ecords
1. Inspection and Entry

The permittee shall allow the 
Regional Administrator or an authorized 
representative, upon the presentation of 
credentials and other documents as may 
be required by law, to:

(a) Enter upon the permittee’s 
premises where a regulated facility or 
activity is located or conducted, or 
where records must be kept under the 
conditions of this permit;

(b) Have access to and copy, at 
reasonable times, any records that must 
be kept under the conditions of this 
permit;

(c) Inspect at reasonable times any 
facilities, equipment (including 
monitoring and control equipment), 
practices, or operations regulated or 
required under this permit; and

(d) Sample or monitor at reasonable 
times, for the purposes of assuring 
permit compliance or as otherwise 
authorized by the Clean Water Act, any 
substances or parameters at any 
location.
2. Representative Sampling

Samples and measurements taken as 
required herein shall be representative 
of the volume and nature of die 
monitored discharge.
3. Retention of Records

The permittee shall retain records of 
all monitoring information, including 
all calibration and maintenance records 
and all original strip chart recordings for 
continuous monitoring instrumentation, 
and copies of all reports required by this 
permit, for a period of at least 3 years 
from the date ef the sampling, * - 
measurement, or reporting. This period
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may be extended by request of the 
Regional Administrator at any time.

The operator shall maintain records at 
development and production facilities 
for 3 years, wherever practicable and at 
a specific shore-based site whenever not 
practicable. The operator is responsible 
for maintaining records at exploratory 
facilities fahile they are discharging 
under the operator’s control and at a 
specified shore-based site for the 
remainder of the 3-year retention 
period.
4. Record Contents

Records of monitoring information 
shall include:

(a) The date, exact place, and time of 
sampling or measurements,

(b) The individual(s) who performed 
the sampling or measurements,

(c) The date(s) analyses were 
performed,

(d) The individual(s) who performed 
the analyses,

(e) The analytical techniques or 
methods used, and

(f) The results of such analyses.
5. Monitoring Procedures

Monitoring must be conducted 
according to test procedures approved 
under 40 CFR part 136, unless other test 
procedures have been specified in this 
permit (see part IV.A., below).
6. Discharge Rate/Flow Measurements

Appropriate flow measurement 
devices consistent with accepted 
practices shall be selected, maintained, 
and used to ensure the accuracy and 
reliability of measurements of the 
volume of monitored discharges. The 
devices shall be installed, calibrated, 
and maintained to insure that the 
accuracy of the measurements are 
consistent with the accepted capability 
of that type of device. Devices selected 
shall be capable of measuring flows 
with a maximum deviation of less than 
*10% from true discharge rates 
throughout the range of expected 
discharge volumes.
Section D. Reporting Requirem ents
1. Planned Changes

The permittee shall give notice to the 
Regional Administrator as soon as 
possible of any planned physical * 
alterations or additions to the permitted 
facility. Notice is required only when:

(a) The alteration or addition to a 
permitted facility may meet one of the 
criteria for determining whether a 
facility is a new source in 40 CFR 
122.29(b) (48 F R 14153, April 1,1983, 
as amended at 49 FR 38049, September
26,1984); or

(b) The alteration or addition could 
significantly change the nature or 
increase the quantity of pollutants 
discharged. This notification applies to 
pollutants that are subject neither to 
effluent limitations in the permit, nor to 
notification requirements under 40 CFR 
122.42(a)(1) (48 FR 14153, April 1,1983, 
as amended at 49 FR 38049, September
26,1984).
2. Anticipated Noncompliance

The permittee shall give advance 
notice to the Regional Administrator of 
any planned changes in the permitted 
facility or activity which may result in 
noncompliance with permit 
requirements.
3. Transfers

This permit is not transferable to any 
person except after notice to the 
Regional Administrator. The Regional 
Administrator may require modification 
or revocation and reissuance of the 
permit to change the name of the 
permittee and incorporate such other 
requirements as may be necessary under 
the Act.
4. Discharge Monitoring Reports

The operator of each lease (or lease 
block) shall be responsible for 
submitting monitoring results for all 
facilities within each lease (or lease 
block). The monitoring results for the 
facilities (platform, jack-up, drilling 
barge, etc.) within the particular lease 
(or lease block) shall be sumiharized on 
the annual Discharge Monitoring Report 
for that lease (or lease block).

Monitoring results obtained during 
the previous 12 months shall be 
summarized and reported on a 
Discharge Monitoring Report (DMR) 
Form (EPA No. 3320-1). The highest 
monthly average for all activity within 
each lease (or lease block) shall be 
reported. The highest daily maximum 
sample taken during the reporting 
period shall be reported as the daily 
maximum concentration. (See 
“Definitions” for more detailed 
explanations of these terms.)

If any category of waste (discharge) is 
not applicable for all facilities within 
the lease (or lease block) due to the type 
of operation (e.g. drilling, production), 
“no discharge” must be recorded for 
those categories on the DMR. If all 
facilities within a lease block have had 
no activity during the reporting period, 
then “no activity” must be written on 
the DMR. All pages of the DMR must be 
signed and certified as required by Part 
m .D .ll of this permit and submitted 
when due.

The Permittee must complete all 
empty blanks in the DMR unless there

has been absolutely no activity or no 
discharge within the lease (or lease 
block) for the entire reporting period. In 
these cases, EPA Region VI will accept 
a listing of leases (or lease blocks) with 
no discharges or no activity, in lieu of 
submitting actual DMRs for these leases 
(or lease blocks). This listing must 
specify the permittee’s NPDES General 
Permit Number, lease/lease block 
description, and EPA-assigned outfall 
number. The listing must also include 
the certification statement presented in 
Part m .D.ll.d of this permit and an 
original signature of the designated 
responsible official.

Upon receipt of a notification of 
intent to be covered, (Part I.A.) the 
permittee will be notified of its specific 
outfall number applicable to that lease 
block. Furthermore, the Permittee will 
be informed of the discharge monitoring 
report due date for that lease block.

All notices and reports required under 
this permit shall be sent to EPA Region 
6 at the following address: Director, 
Water Management Division, USEPA, 
Region 6, Enforcement Branch (6W-EA), 
P.O. Box 50625, Dallas, TX 75270.
5. Additional Monitoring by the 
Permittee

If the permittee monitors any 
pollutant more frequently than required 
by this permit, using test procedures 
approved under 40 CFR part 136 or as 
specified in this permit, the results of 
this monitoring shall be included in the 
calculation and reporting of the data 
submitted in the DMR. Such increased 
monitoring frequency shall also be 
indicated on the DMR.
6. Averaging of Measurements

Calculations for all limitations which 
require averaging of measurements shall 
utilize an arithmetic mean unless 
otherwise specified by the Regional 
Administrator in the permit.
7. Twenty-Four Hour Reporting

The permittee shall report any 
noncompliance which may endanger 
health or the environment (this includes 
any spill that requires oral reporting to 
the state regulatory authority). 
Information shall be provided orally 
within 24 hours from the time the 
permittee becomes aware of the 
circumstances. A written submission 
shall also be provided within 5 days of 
the time the permittee becomes aware of 
the circumstances. The written 
submission shall contain a description 
of the noncompliance and its cause; the 
period of noncompliance, including 
exact dates and times, and if the 
noncompliance has not been corrected, 
the anticipated time it is expected to
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continue; and steps taken or planned to 
reduce, eliminate, and prevent 
reoccurrence of the noncompliance. The 
Regional Administrator may waive the 
written report on a case-by-case basis if 
the oral report has been received within 
24 hours.

The following shall be included as 
information which must be reported 
within 24 hours:

(a) A ny u n an ticip ated  bypass w h ich  
exceeds any effluent lim itation  in the perm it;

(b) A ny u p set w h ich  exceed s  an y  effluent 
limitation in the perm it.

(c) V iolations of a  m axim u m  daily  
discharge lim itation  o r d aily  m inim u m  
toxicity lim itation  for an y  o f th e pollutants  
listed by th e Regional A d m in istrator in Part 
III of the perm it to  be rep orted  w ithin  24  
hours. -

The reports should be made to Region 
6 by telephone at (214) 655-6593. The 
Regional Administrator may waive the 
written report on a case-by-case basis if 
the oral report has been received within 
24 hours.
8. Other Noncompliance

The permittee shall report all 
instances of noncompliance not 
reported under part III, section D, 
paragraphs 4 and 7 at the time 
monitoring reports are submitted. The 
reports shall contain the information 
listed in section D, paragraph 7.
9. Other Information ,

When the permittee becomes aware 
that it failed to submit any relevent facts 
in a permit application, or submitted 
incorrect information in a permit 
application or in any report to the 
Regional Administrator, it shall 
promptly submit such facts or 
information.
10. Changes in Discharges of Toxic 
Substances

For any toxic pollutant (see Appendix 
A) that is not limited in this permit, 
either as an additive itself or as a 
component in an additive formulation, 
the permittee shall notify the Regional 
Administrator as soon as he knows or 
has reason to believe:

(a) That any activity has occurred or 
will occur which would result in the 
discharge of such toxic pollutants, on a 
routine or frequent basis, if that 
discharge will exceed the highest of the 
“notification levels” described at 40 
CFR 122.42(a)(1) (i) and (ii);

(b) That any activity has occurred or 
will occur which would result in any 
discharge of such toxic pollutants, on a 
non-routine or infrequent basis, if that 
discharge will exceed the highest of the 

[“notification levels” described at 40 
CFR 122.42 (a)(2) (i) and (ii).

11. Signatory Requirements
All applications, reports, or 

information submitted to the Regional 
Administrator shall be signed and 
certified as required at 40 CFR 122.22.

(a) All permit applications shall be 
signed as follows:

(1) For a corporation: By a responsible 
corporate officer. For the purpose of this 
section, a responsible corporate officer 
means:

(1) A president, secretary, treasurer, or 
vice president of the corporation in 
charge of a principal business function, 
or any other person who performs 
similar policy or decisionmaking 
functions for the corporation, or

(ii) The manager of one or more 
manufacturing, production, or operating 
facilities employing more than 250 
persons or having gross annual sales or 
expenditures exceeding $25 million (in 
second quarter 1980 dollars), if 
authority to sign documents has been 
assigned or delegated to the manager in 
accordance with corporate procedures.

(2) For a partnership or sole 
proprietorship: By a general partner or 
the proprietor, respectively.

(b) A uthorized R epresentative. All 
reports required by the permit and other 
information requested by the Regional 
Administrator shall be signed by a 
person described above or by a duly 
authorized representative of that person. 
A person is a duly authorized 
representative only if:

(1) The authorization is made in 
writing by a person described above;

(2) The authorization specifies either 
an individual or a position having 
responsibility for the overall operation 
of die regulated facility or activity, such 
as the position of plant manager, 
operator of a well or a well field, 
superintendent, or position of 
equivalent responsibility, or an 
individual or position having overall 
responsibility for environmental matters 
for the company. A duly authorized 
representative may thus be either a 
named individual or any individual 
occupying a named position; and

(3) The written authorization is 
submitted to the Regional 
Administrator.

(c) Changes to Authorization. If an 
authorization under paragraph (b) of 
this section is no longer accurate 
because a different individual or 
position has responsibility for the 
overall operation of the facility, a new 
authorization satisfying the 
requirements of paragraph (b) of this 
section must be submitted to the 
Director prior to or together with any 
reports, information, or applications to 
be signed by an authorized 
representative.

(d) Certification. Any person signing a 
document under this section shall make 
the following certification:

I certify  un d er pen alty of law  that this  
d o cu m en t and all a ttach m en ts w ere prepared  
u n d er m y d irection  o r sup ervision  in 
a cco rd an ce  w ith  a  system  designed to  assure  
th at qualified personn el prop erly gather and  
evalu ate  the inform ation subm itted. Based on  
m y inquiry o f  the person or persons w ho  
m anage the system , or th ose persons d irectly  
responsible for gathering th e inform ation, the  
inform ation subm itted is, to  th e best o f  m y  
know ledge an d  belief, tru e, accu ra te , and  
com p lete . I am  aw are th at th ere  are  
sign ificant pen alties for subm itting false 
in form ation, in clud ing the possibility  o f  fine  
an d  im prison m en t for know ing violations.

12. Availability of Reports
Except for data determined to be 

confidential under 40 CFR part 2, all 
reports prepared in accordance with the 
terms of this permit shall be available 
for public inspection at the office of the 
Regional Administrator. As required by 
the Clean Water Act, the name and 
address of any permit applicant or 
permittee, permit applications, permits, 
and effluent data shall not be 
considered confidential.
13. Compliance Schedules

Reports of compliance or 
noncompliance with, or any progress 
reports on, interim and final 
requirements contained in any 
compliance schedule of this permit 
shall be submitted no later than 14 days 
following each schedule date. Any 
reports of noncompliance shall include 
the cause of noncompliance, any 
remedial actions taken, and the 
probability of meeting the next 
scheduled requirement.
Section E. Penalties fo r  Violations o f  
Perm it Conditions
1. Criminal

(a) Negligent V iolations. The Act 
provides that any person who 
negligently violates permit conditions 
implementing sections 301, 302, 306, 
307, 308,318, or 405 of the Act is 
subject to a fine of not less than $2,500 
nor more than $25,000 per day of 
violation, or by imprisonment for not 
more than 1 year, or both.

(b) Knowing Violations. The Act 
provides that any person who 
knowingly violates permit conditions 
implementing sections 301, 302, 306, 
307, 308, 318, or 405 of the Act is 
subject to a fine of not less than $5,000 
nor more than $5Qf,000 per day of 
violation, or by imprisonment for not 
more than 3 years, or both.

(c) Knowing Endangerment. The Act 
provides that any person who 
knowingly violates permit conditions
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implementing sections 301, 302, 306, 
307,308,318, or 405 of the Act and who 
knows at that time that he is placing 
another person in imminent danger of 
death or serious bodily injury is subject 
to a fine of not more than $250,000 per 
day of violation, or by imprisonment for 
not more than 15 years, or both.

(d) False Statem ents. The Act 
provides that any person who 
knowingly makes any false material 
statement, representation, or 
certification in any application, record, 
report, plan, or other document filed or 
required to be maintained under the Act 
or who knowingly falsifies, tampers 
with, or renders inaccurate, any 
monitoring device or method required 
to be maintained under the Act, shall 
upon conviction, be punished by a fine 
of not more than $10,000, or by 
imprisonment for not more than 2 years, 
or by both. If a conviction of a person 
is for a violation committed after a first 
conviction of such person under this 
paragraph, punishment shall be by a 
fine of not more than $20,000 per day 
of violation, or by imprisonment of not 
more than 4 years, or by both. (See 
Section 309.C.4 of the Clean Water Act).
2. Civil Penalties

The Clean Water Act at section 309 
provides that any person who violates a 
permit condition implementing sections
301, 302,306, 307, 308, 318, or 405 of 
the Clean Water Act is subject to a civil 
penalty not to exceed $25,000 per day 
of such violation. Any person who 
willfully or negligently violates permit 
conditions implementing sections 301,
302, 306, 307, or 308 of the Clean Water 
Act is subject to a fine of not less than 
$2,500 nor more than $25,000 per day 
of violation, or by imprisonment for not 
more than 1 year, or both. The 
maximum penalty may be assessed for 
each violation occurring on a single day. 
A single operational upset which leads 
to simultaneous violations of more than 
one pollutant parameter shall be treated 
as a single violation.
3. Administrative Penalties

The Act at Section 309 allows that the 
Regional Administrator may assess a 
Class I or Class n  civil penalty for 
violations of sections 301, 302, 306, 307, 
308, 318, or 405 of the Act. A Class I 
penalty may not exceed $10,000 per 
violation except that the maximum 
amount shall not exceed $25,000. A 
Class II penalty may not exceed $10,000 
per day for each day during which the 
violation continues, except that the 
maximum amount shall not exceed 
$125,000. An upset that leads to 
violations of more than one pollutant

parameter will be treated as a single 
violation.
Part IV
Section A. Test Procedures

For test procedures not specified 
below, the only authorized procedures 
arethose described at 40 CFR part 136.
1. Visual Sheen Test

The visual sheen test is used to detect 
free oil by observing the surface of the 
receiving water for the presence of a 
sheen while discharging/A sheen is 
defined as a ‘silvery’ or ’metallic’ sheen, 
gloss, or increased reflectivity; visual 
color; or iridescence on the water 
surface. The operator must conduct a 
visual sheen test only at times when a 
sheen can be observed. This restriction 
eliminates observations at night or when 
atmospheric or surface conditions 
prohibit the observer from detecting a 
sheen (e.g. fog (not overcast skies), 
rough seas, etc.). Certain discharges can 
only occur if  a visual sheen test can be 
conducted.

The observer must be positioned on 
the rig or platform, or other vantage 
point relative to both the discharge 
point and current flow at the time of 
discharge, such that the observer can 
detect a sheen should it surface down 
current from the discharge. For 
discharges that have been occurring for 
at least 15 minutes previously, 
observations may be made any time 
thereafter. For discharges of less than 15 
minutes duration, observations must be 
made during both dischaige and at 5 
minutes after discharge has ceased.
2. Static Sheen Test

Region 10, Modified Static Sheen 
Test, “Bucket Test”: Combined 50 FR 
No. 165 August 26,1985 and USEPA 
Region 10, Interim Guidance for the 
Static (Laboratory) Sheen Test, January 
10,1984.
1. Scope and Application

The static sheen test is to be used as 
a compliance test for all discharges in 
this permit with the “no free oil 
discharge” requirement, when it is not 
possible for the operator to accomplish 
a visual sheen observation on the 
surface of the receiving water. This 
would preclude an operator from 
attempting a visual sheen observation 
when atmospheric or surface conditions 
prohibit the observer from detecting a 
sheen (e.g., during rough seas, etc.). Free 
oil refers to any oil contained in a waste 
stream that when discharged will cause 
a film or sheen upon or a discoloration 
of the surface of die receiving water.

2. Summary of Method
15 ml samples of drilling fluids; deck 

drainage, well treatment, completion 
and workover fluids, formation test 
fluids, or treated wastewater from 
drilling fluid dewatering activities, or 15 
gm (wet weight basis) samples of drill 
cuttings or produced sand are 
introduced into ambient seawater in a 
container having an air to liquid 
interface area of 1000 cm2 (155.5 in2). 
Samples are dispersed within the 
container and observations made no 
more than one hour later to ascertain if 
these materials cause a sheen, 
iridescence, gloss, or increased 
reflectance on the surface of the test 
seawater. The occurrence of any of these 
visual observations will constitute a 
demonstration that the tested material 
contains “free oil”, and therefore, 
results in a prohibition on its discharge 
into receiving Waters.
3. Interferences

Residual “free oil” adhering to 
sampling containers, the magnetic 
stirring bar used to mix drilling Fluids, 
and the stainless steel spatula used to 
mix drill cuttings will be the principal 
sources of contamination problems. 
These problems should only occur if 
improperly washed and cleaned 
equipment are used for the test. The use 
of disposable equipment minimizes the 
potential for similar contamination from 
pipets and the test container.
4. Apparatus, Materials, and Reagents
4.1 Apparatus

4.1.1— Sampling Containers—1 L 
polyethylene beakers and 1 L glass 
beakers.

4.1.2— Graduated cylinder—100 ml 
graduated cylinder required only for 
operations where predilution of mud 
discharges is required.

4.1.3 Plastic disposable weighing 
boats.

4.1.4 Triple-beam scale.
4.1.5 Disposable pipets—25 ml 

disposable pipets.
4.1.6 Magnetic stirrer and stirring 

bar.
4.1.7 Stainless steel spatula.
4.1.8 Test container—open plastic 

container whose internal cross-section 
parallel to its opening has an area of 
1000 ± 50 cm2 (155.5±7.75 in2), and a 
depth of at least 13 cm (5 inches) and 
no more than 30 cm (11.8 inches).
4.2 Materials and Reagents

4.2.1 Plastic liners for the test 
container—Oil free, heavy duty plastic 
trash can liners that do not inhibit the 
spreading of an oil film. Liners must be 
of sufficient size to completely cover the
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interior surface of the test container. 
Permittees must determine an 
appropriate local source of liners that do 
not inhibit the spreading of 0.05 ml 
diesel fuel added to the lined test 
container under the test conditions and 
protocol described below.

4.2.2 Ambient receiving water.

5. Calibration
None currently specified.

6. Quality Control Procedures
None currently specified.

7. Sample Collection and Handling
7.1 Sampling containers must be 

thoroughly washed with detergent, 
rinsed a minimum of three times with 
fresh water, and allowed to air dry 
before samples are collected.

7.2 Samples of drilling fluid to be 
tested shall be taken at the shale shaker 
after cuttings have been removed. The 
sample volume should range between 
200 ml and 500 ml.

7.3 Samples of drill cuttings will be 
taken from the shale shaker screens with 
a clean spatula or similar instrument 
and placed in a glass beaker. Cuttings 
samples shall be collected prior to the 
addition of any washdown water and 
should range between 200 g and 500 g.

7.4 Samples of produced sand must 
be obtained from the solids control 
equipment from which the discharge 
occurs on any given day and shall be 
collected prior to the addition of any 
washdown water; samples should range 
between 200 g and 500 g.

7.5 Samples of deck drainage, well 
treatment, completion and workover 
fluids, formation test fluids and treated 
wastewater from drilling fluid 
dewatering activities must be obtained 
from the holding facility prior to 
discharge; the sample volume should 
range between 200 ml and 500 ml.

7.6 Samples must be tested no later 
than 1 hour after collection.

7.7 Drilling fluid samples must be 
mixed in their sampling containers for 
5 minutes prior to the test using a 
magnetic bar stirrer. If predilution is 
imposed as a permit condition, the 
sample must be mixed at the same ratio 
with the same prediluting water as the 
discharged muds and stirred for 5 
minutes.

7.8 Drill cuttings must be stirred and 
well mixed by hand in their sampling 
containers prior to testing, using a 
stainless steel spatula.
8. Procedure

8.1 Ambient receiving water must be 
used as the “receiving water” in the test. 
The temperature of the test water shall 
be as close as practicable to the ambient

conditions in the receiving water, not 
the room temperature of the observation 
facility. The test container must have an 
air to liquid interface area of 1000 ±50 
cm2 . The surface of the water should be 
no more than 1.27 cm (V2 inch) below 
the top of the test container.

8.2 Plastic liners shall be used, one 
per test container, and discarded 
afterwards. Some liners may inhibit 
spreading of added oil; operators shall 
determine an appropriate local source of 
liners that do not inhibit the spreading 
of the oil film.

8.3 A 15 ml sample of drilling fluid, 
deck drainage, well treatment, 
Completion and workover fluids, 
formation test fluids, or treated 
wastewater from drilling fluid 
dewatering activities must be 
introduced by pipet into the test 
container 1 cm below the water surface. 
Pipets must be filled and discharged » 
with test material prior to the transfer of 
test material and its introduction into 
test containers. The test water-test 
material mixture must be stirred using 
the pipet to distribute the test material 
homogeneously throughout the test 
water. The pipet must be used only once 
for a test and then discarded.

8.4 Drill cuttings or produced sand 
should be weighed on plastic weighing 
boats; 15 gram samples must be 
transferred by scraping test material into 
the test water with a stainless steel 
spatula. Drill cuttings shall not be 
prediluted prior to testing. Also, drilling 
fluids and cuttings will be tested 
separately. The weighing boat must be 
immersed in the test water and scraped 
with the spatula to transfer any residual 
material to the test container. The drill 
cuttings or produced sand must be 
stirred with the spatula to an even 
distribution of solids on the bottom of 
the test container.

8.5 Observations must be made no 
later than 1 hour after the test material 
is transferred to the test container. 
Viewing points above the test container 
should be made from at least three sides 
of the test container, at viewing angles 
of approximately 60° and 30° from the 
horizontal. Illumination of the test 
container must be representative of 
adequate lighting for a working 
environment to conduct routine 
laboratory procedures. It is 
recommended that the water surface of 
the test container be observed under a 
fluorescent light source such as a 
dissecting microscope light. The light 
source shall be positioned above and 
directed over the entire surface of the 
pan.

8.6 Detection of a “silvery” or- 
“metallic” sheen, gloss, or increased 
reflectivity; visual color; or iridescence;

or an oil slick, on the water surface of 
the test container surface shall 
constitute a demonstration of “free oil”. 
These visual observations include 
patches, streaks, or sheets of such 
altered surface characteristics and shall 
constitute a demonstration of free oil. If 
the free oil content of the sample 
approaches or exceeds 10 percent, the 
water surface of the test container may 
lack color, a sheen or iridescence, due 
to the increased thickness of the film; 
thus, the observation for an oil slick is 
required. The surface of the test 
container shall not be disturbed in any 
manner that reduces the size of any 
sheen or slick that may be present.

If an oil sheen or slick occurs on less 
than orie-half of the surface area after 
drilling muds or cuttings are introduced 
to the test container, observations will 
continue for up to one hour. If the sheen 
or slick increases in size and covers 
greater than one-half of the surface area 
of the test container during the 
observation period, the discharge of the 
material shall cease. If the sheen or slick 
does not increase in size to cover greater 
than one-half of the test container 
surface area after one hour of 
observation, discharge may continue 
and additional sampling is not required.

If a sheen or slick occurs on greater 
than one-half of the surface area of the 
test container after the test material is 
introduced, discharge of the tested 
material shall cease. The permittee may 
retest the material causing the sheen or 
slick. If subsequent tests do not result in 
a sheen or slick covering greater than 
one-half of the surface area of the test 
container, discharge may continue.
Section B. D efinitions

Adm inistrator means the 
administrator of EPA Region 6, or an 
authorized representative.

A reas o f B iological Concern (ARC) are 
locations identified by the State of 
Louisiana as “no activity zones” or 
areas determined by EPA and the State, 
collectively, containing significant 
biological resources or features that 
require “No Discharge” conditions.

Average daily  discharge lim itation  
means the highest allowable average of 
discharges over a 24-hour period, 
calculated as the sum of all discharges 
measured divided by the number of 
discharges measured that day.

Average m onthly discharge lim itation  
means the highest allowable average of 
“daily discharges” over a calendar 
month, calculated as the sum of all 
“daily discharges” measured during a 
calendar month divided by the number 
of discharges measured that month.

Batch or bu lk discharge means any 
discharge of a discrete volume or mass
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of effluent from a pit, tank or similar 
container that occurs on a one time or 
infrequent or irregular basis.

Batch or bu lk treatm ent means any 
treatment of a discrete volume or mass 
of effluent from a pit, tank, or similar 
container prior to discharge.

Blow-out preventer control flu id  is 
fluid used to actuate the hydraulic 
equipment on the blow-out preventer.

BOD5 is five day biochemical oxygen 
demand.

B oiler blowdown is discharge from 
boilers necessary to minimize solids 
build-up in the boilers, includes vents 
from boilers and other heating systems.

Clinkers are small lumps of melted 
plastic.

Coastal means all waters of the United 
States (as defined at 40 CFR 122.2) 
landward of the territorial seas.

COD is chemical oxygen demand. 
Com pletion flu ids are salt solutions, 

weighted brines, polymers or various 
additives used to prevent damage to the 
well bore during operations which 
prepare the drilled well for hydrocarbon 
production. These fluids move into the 
formation and return to the surface as a 
slug with the produced water. Drilling 
muds remaining in the wellbore during 
logging, casing and cementing 
operations or during temporary 
abandonment of the well are not 
considered completion fluids and are 
regulated by drilling fluids 
requirements.

Daily maximum  discharge limitation 
means the highest allowable “daily 
discharge“ during the calendar month.

D eck drainage is all waste resulting 
from platfoim washings, deck washings, 
spills, rainwater, and runoff from curbs, 
gutters, and drains, including drip pans 
and wash areas.

D esalinization unit discharge means 
wastewater associated with the process 
of creating fresh water from seawater 
and includes potable water tank waste 
water discharges and transfers.

D iatom aceous earth filter  m edia 
means filter media used to filter 
seawater or other authorized completion 
fluids and subsequently washed from 
the filter.

D om estic waste is discharges from 
galleys, sinks, showers, safety showers, 
eye wash stations, hand wash stations 
and laundries.

Drill cuttings are particles generated 
by drilling into the subsurface 
geological formations and carried to the 
surface with the drilling fluid.

Drilling flu id  is any fluid sent down 
the hole, including drilling muds and 
any specialty products, from the time a 
well is begun until final cessation of 
drilling in that hole.

Excess Cement Slurry is the excess 
cement including additives and wastes

from equipment washdown after a 
cementing operation.

Free On is oil that causes a sheen 
when discharges are released or when a 
static sheen test is used.

Form ation test flu id s  are the discharge 
that would occur should hydrocarbons 
be located during exploratory drilling 
and tested for formation pressure and 
content.

Garbage means all kinds of victual, 
domestic and operational waste * * * 
generated during the normal operation 
of the ship and liable to be disposed of 
continuously or periodically * * * (See 
MARPOL 73/78 regulations).

Grab sam ple a single representative 
effluent sample taken at the recognized 
discharge point in as short a period of 
time as feasible.

Graywater means drainage from 
dishwater, shower, laundry, bath, and 
washbasin drains and does not include 
drainage from toilets, urinals, hospitals, 
and drainage from cargo areas. (See 
MARPOL 73/78 regulations).

Inverse em ulsion drilling flu id s  means 
an oil-based drilling fluid that also 
contains a large amount of water.

Maximum hourly rate means the 
greatest number of barrels of drilling 
fluids discharged within one hour, 
expressed as barrels per hour.

MGD refers to units of flow 
measurement, as million gallons per 
day.

MPN means most probable number.
M uds, cuttings, and cem ent at the 

sea floor  are discharges which occur at 
the seafloor prior to installation of the 
marine riser and during marine riser 
disconnect and well abandonment and 
plugging operations.

No Activity Zones are those areas 
identified by MMS where no structures, 
drilling rigs, or pipelines will be 
allowed. See Areas of Biological 
Concern.

No Discharge A reas are areas 
specified by EPA where discharge of 
pollutants may not occur.

P acker Fluid  means low solids fluids 
between the packer, production string 
and well casing, (See workover fluids).

Priority Pollutants are those chemicals 
or elements identified by EPA, pursuant 
to section 307 of the Clean Water Act, 
and 40 CFR 401.15. See Appendix A.

Sanitary waste means human body 
waste discharged from toilets and 
urinals.

Source water and sand  means water 
from non-hydrocarbon bearing 
formations for the purpose of pressure 
maintenance or secondary recovery, 
including the entrained solids.

Static Sheen  is the procedure 
described in Part IV, Section A.2. of the 
permit.

Territorial Seas is “the belt of the seas 
measured from the line of ordinary low 
water along that portion of the coast 
which is in direct contact with the open 
ocean and the line marking the seaward 
limit of inland waters, and extending 
seaward a distance of three miles“ 
(CWA Section 502).

TDS means total dissolved solids.
Toxic Pollutants (See Priority 

Pollutants, Appendix A)
Treated wastewater from  dew atered  

drilling flu ids and cuttings means 
wastewater from dewatering activities 
(including but not limited to reserve or 
other tanks or pits which have been 
flocculated or otherwise chemically or 
mechanically treated to meet specific 
discharge conditions) and any waste 
commingled with this water.

TSS means total suspended solids.
Uncontam inated ballast/bilge water is 

seawater added or removed to maintain 
proper draft of a vessel.

Uncontam inated Freshw ater m eans 
freshwater which is returned to the 
receiving stream without the addition of 
any chemicals; included are (1) 
discharges of excess freshwater that 
permit the continuous operation of fire 
control and utility lift pumps, (2) excess 
freshwater from pressure maintenance 
and secondary recovery projects, (3) 
water released during the training and 
testing of personnel in fire protection,
(4) water used to pressure test piping,
(5) once through, non-contact cooling 
water, and (6) potable water released 
during transfer and tank emptying 
operations and condensate from air 
conditioner units.

Uncontamincrted Seaw ater is seawater 
which is returned to the sea without the 
addition of chemicals. Included are: (1) 
Discharges of excess seawater which 
permit the continuous operation of fire 
control and utility lift pumps, (2) excess 
seawater from pressure maintenance 
and secondary recovery projects, (3) 
water released during the training and 
testing of personnel in fire protection,
(4) seawater used to pressure test 
piping, and (5) once through, 
noncontact cooling water.

Visual Sheen  means a ‘silvery’ or 
‘metallic’ sheen, gloss, or increased 
reflectivity; visual color; or iridescence 
on the water surface.

W ell treatm ent (stim ulation) flu ids 
means any fluid used to restore or 
improve productivity by chemically or 
physically altering hydrocarbon-bearing 
strata after a well has been drilled.
These fluids move into the formation 
and return to the surface as a slug with 
the produced water. Stimulation fluids I 
include substances such as acids, 
solvents and propping agents.
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W orkover flu id s  means salt solutions, 
weighted brines, polymers or other 
specialty additives used in a producing 
well to allow safe repair and 
maintenance or abandonment 
procedures. High solids drilling fluids

used during workover operations are not 
considered workover fluids by 
definition and therefore must meet 
drilling fluid effluent limitations before 
discharge may occur. Packer fluids, low 
solids fluids between the packer,

production string and well casing, are 
considered to be workover fluids and 
must meet only the effluent 
requirements imposed on workover 
fluids.

Table 1.— Permit Conditions and Discharge Monitoring Frequency

Effluent characteristic Discharge limitation
Monitoring requirements

Measurement frequency Sam ple type/mefhod Recorded value(s)

(A) . Drilling Fluids— no discharge.
(B) . Drill Cuttings— no discharge.
(Q). Treated W astewater from Drilling Fluids/Cuttings, Dewatering Activities, and Pit Closure Activities.

Free o i l ...................................... N o free oil ............................... Qnce/day1 ............................. Visual sheen on receiving Num ber of days sheen ob-

Oil and g re a s e ........................ 15 m g / l.................................... Once/day 1 ......... ............. .
water 2 .

G rab  ....................................... ..
served.

Daily m axim um.
T S S ___ ______________________ 50 m g / l......... ........................... Qnce/day1 ............................. G r a b ....................................... .. Daily maximum.
CO D  ........................................... 125 m g / l.................................. Once/day1 ............................. G r a b ..... .............. ..................... Daily maximum.

6 .0 -9 .0  3 .................................. Once/day1 ............... ............. G r a b ........................ ;................ pH  value.
Chlorides .... .......................... 500 m g / l......... .................. ...... Onrse/riay 1 G rab Daily maximum. 

Daily m axtm wn.Total chromium ...................... 0.5 m g / l................................... Once/day* .......................... G r a b ......................... ...............
Zinc _______________ _ 5.0 m g / l................................... Once/day1 ............. .......... G ra b .................................. Daily maximum.
Volume - _________— Report (bbls)..... ................ Once/day1 ........................ Estimate............................ Daily total.4

(D). Deck Drainage

Free oil ............. ............... No free nil ..................... Once/day18............... ....... Visual sheen on receiving 
water.3.

Estimate............................

Number of days sheen ob
served.

Monthly total.4Volume..... ......................... Report (bbls) .................... Once/month .....................

(E). Formation Test Fluids
There shall be no discharge of formation test fluids to lakes, rivers, streams, freshwater wetlands or intermediate wetlands, In addition, dis

charges are prohibited to wildlife refuges, game preserves, scenic streams, or other specially protected lakes or waterbodies.
(Exception) Discharge of formation test fluids is allowed to the Mississippi River below Venice, Atchafalaya Rilver below Morgan City, Wax Lake 

Outlet and to waterbodies and adjacent wetlands in brackish or saline marsh areas. These allowed discharges are subject to the following 
limitations and monitoring requirements.

Free o i l ............................ . N o  free o i l .............................. Once/discharge......... ........ Visual sheen on receiving 
water.2.

N um ber of days sheen ob
served.

p H ....... . ......-----: 6.O-9.0*.......................... Once/discharge.................... G r a b ......................................... pH value.
Volume ................. ........ . Report { b i l ls ) ......................... Once/discharge......... ........... E s tim a te ............................. .... Monthly total.4

(F). Well Treatment Completion, and Wotfcover Fluids
There shall be no discharge of well treatment completion and workover fluids to lakes, rivers, streams, freshwater wetlands or intermediate wet

lands. In addition, discharges are prohibited to wildlife refuges, game preserves, scenic streams, or other specially protected takes or 
waterbodies.

(Exception) Discharge of well treatment completion and workover fluids is allowed to the Mississippi River below Venice, Atchafalaya Rilver 
below Morgan City, Wax Lake Outiet, and to waterbodies and adjacent wetlands in brackish or saline marsh areas. These allowed discharges 
are subject to the following limitations and monitoring requirements.

Priority Pollutants .................. No disch a rg e .......................... Certification 5.
Free o i l ................. ........ .......... No tree o i l .................. ............ Once/day1 ....................... ..... Visual sheen on receiving N um ber of days sheen o b -

water.2. served.
P H .......... ................. 6.0-9.03 .................................. Once/day1 ............................ G r a b .......................................... pH  value.
Volume ..................................... Report (bbls) .......................... Once/month* .............. ,......... E s tim a te .................................. Monthly total.

(G). Sanitary Waste

Solids ............................. ......... N o floating s o lid s ................. O n ce / d a y ................................ Observation® ........................ Num ber of deys solids ob-
served.

BODS ......................... 45 m g / l.... ....... ........................ O nce/quarter..................— G r a b .......................................... Daily maximum.
TSS . ... , 4Ç mn/| ......................... O nce/quarter........... ............. G r a b .......................................... Daily maximum
Fecal coliform .............. .......... 200/100 m|7 ....................... O n ce / w e e k ............................. G r a b .......................................... Daily maximum.
Flow................  ...................  i Report (M G D ) ....................... O n ce /m o n th ........ .......... ....... Estimate.............................. Monthly a v g .4

(H). Domestic W aste

Solids .................... 1 , - N o discharge.®.
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T a b le  1.— Pe r m it  C o n d itio n s  a n d  D is c h a r g e  Mo n ito r in g  F r e q u e n c y — C ontinued

Effluent characteristic Discharge limitation
Monitoring requirements

Measurement frequency Sam ple type/method Recorded value(s)

(I). Excess Cem ent Slurry

Free o i l .....................................

L D E Q  field wide permits ....

N o  free o i l ..............................

N o discharge to lakes, riv
ers, streams, and fresh
water wetlands or inter
mediate wetlands.

O nce/day1 ............................. Visual sheen on receiving 
water 2.

Num ber of days sheen ob
served.

(J ). Miscellaneous Discharges: Desalinization Unit Discharge, Blowout Preventer Fluid, Uncontaminated Ballast Water, Uncontaminated Bilge 
Water, Mud, Cuttings, and Cem ent at the Seafloor, Uncontaminated Seawater, Uncontaminated Freshwater, Boiler Blowdown, Diatomaceous 
Earth Filter Media, Uncontaminated Freshwater including potable water releases during tank transfer and emptying operations, and conden
sate from air conditioner units.

Free o i l ..................................... N o  free o i l .............................. O nce/day1 .............. .............. Visual sheen on receiving Num ber of days sheen ob-
water*. served.

Footnotes for Table 1.
1 W hen discharging.
2 Discharge is possible during times other than w hen a visual sheen observation is possible, if the static sheen test method is used.
a pH at the point of discharge shall not be less than 6.0 or greater than 9.0.
* Information shall be recorded, but not reported unless specifically requested by E P A .
s N o discharge except in trace amounts. Certification that each discharge does not contain priority pollutants (except in trace amounts) on 

D M R ’s is sufficient to meet priority pollutant limits. Information on the specific chemical composition shall be retained by the permittee but not 
reported unless requested by E P A .

«Monitoring by visual observation of the surface of the receiving water in the vicinity of outfall(s) shall be done during daylight at the time of 
maximum estimated discharge. \

7 For specific water bodies designated by the state for oyster propagation, Fecal coliform not to exceed 14 most probale num ber (M P N ) fecal 
conforms per 100 ml, and not more than 1 0 %  of the samples shall exceed an M P N  of 43 per 100 ml for a 5 tube decimal dilution test in areas 
most probably exposed to fecal contamination during most unfavorable hydrographic and pollution conditions.

«A n n e x  V  of M A R P O L  73/78 prohibits the discharge of “garbage” including food wastes, incineration ash and clinkers. Graywater, drainage 
from dishwater, shower, laundry, bath, and washbasins may be discharged.

9 Monitoring of visual sheen to be made at times w hen visual observations can be made.
W hen discharging and w hen the facility is m anned.

Appendix A. Priority Pollutant List
Acenaphthene
A crolein
Acrylonitrile
Benzene
Benzidine
Carbon tetrachloride (tetrachloromethane) 
Chlorobenzene 
1 ,2 ,4-trichlorobenzene 
Hexachlorobenzene
1 ,2-dichloroethane
1 .1 .1- trichloroethane 
Hexachloroethane
1,1 -dichloroethane
1 .1 .2- trichloroethane
1 .1 .2.2- tetrachloroethane 
Chloroethane ether
2-chloroethyl vinyl ether (mixed) 
2-chloronaphthalene
2.4.6- trich lorophenol 
Parachlorometacresol 
Chloroform (trichloromethane) 
2-chlorophenol
1 .2- dichlorobenzene
1.3- dichlorobenzene
1 .4- dichlorobenzene
3.3- dichlorobenzene
1 .1- diehloroethylene
2.4- dichlorophenol
1 .2- dichloropropane
1 .2- dichloropropylene (1 ,3-dichloropropene)
2.4- d imethy 1 phenol
2 .4- dinitrotoluene
2.6- d i n i trotoluene
1 .2- diphenylhydrazine

Ethylbenzene
Fluoranthene
4-chlorophenyl phenyl ether
4-bromophenyl phenyl ether
Dichlorobormomethane
Chlordibromomethane
Hexachlorobutadine
Hexachlorocyclopentadine
Isophorone
Napthaline
Nitrobenzene
2-nitrophenol
4-nitrophenol
2 .4- dinitrophenol
4 .6- dinitro-o-cresol
4 .6- dinitro-o-cresol 
N-nitrosodimethylam ine 
N-nitrosodi-n-propylamine 
Pentachlorophnol 
Phenol
Bis(2-ethylhexyl) phthalate 
Butyl benzyl phthalate 
Di-n-butyl phthalate 
Di-n-octyl phthalate 
D iethyl Phthalate
Dim ethyl phthalate 1,2-benzathracene 

(benzo(a)anthracene)
Benzo(a)pyrene (3,4-benzopyrene)
3 .4- Benzofluoranthene 

(benzo(b)fluoranthene)
1 1 .1 2- benzofluoranthene 

(benzo(b) fluoranthene)
Chrysene
Acenaphthylene
Anthracene
1 .1 2- benzopery lene(benzo(ghi)perylene)

Fluorene 
Phenanthrene
1 ,2 ,5 ,6-dibenzanthracene 

(dibenzo(h)anthracene)
Indeno (1,2,3-cd) pyrene (2,3-o-phenylene) 

Pyrene Tetrachloroethylene 
Toluene
Endosulphan sulphate 
Endrin
Endrin aldehyde 
Heptachlor
Heptachlor epoxide (BHC-hexachloro 

cyclohexane)
Alpha-BHC
Beta-BHC
Gamma-BHC (lindane)
Delta-BHC (PCB-polychlorinated biphenyls) 
P C B -1242  (Arochlor 1242)
PCB—1254 (Arochlor 1254)
PCB—1221 (Arochlor 1221)
PCB—1232 (Arochlor 1232)
P C B -1248  (Arochlor 1248)
PCB—1260 (Arochlor 1260)
P C B -1016  (Arochlor 1016)
Toxaphane
Antimony
Arsenic
Asbestos
Beryllium
Cadmium
Chromium
Copper
Cyanide, Total
Lead
M ercury
N ickel
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Selenium
N-nitrosodiphenylamine 2,3,4,7,8-

tetrachlorodibenzo-p-dioxin (TCDD) 
Silver 
Thallium
Bis(2-chloroisopropyl) e th er  
B is(2-chloroethyoxy) m eth an e  
M ethylene ch lo rid e  (dichlorom eth ane)
Methyl chloride (dichlorom ethane)
Methyl bromide (brom om ethane).
Bromoform  T ribrom oethane  
Trichloroethylene
Vinyl chloride ( chloroethylene) Aldrin 
Dieldrin
Chlordane (techn. m ixture and m etabolites}
4.4- DDT **
4.4- DDE (p.p-DDX)
4.4- DDD (p,p-TDE)
Alpha-endosulfan  
Beta-endosulphan  
Zinc .; ■'"

General Permit Authorization to 
Discharge From the Oil and Gas Point 
Source Category to Coastal Waters of 
Texas
Permit No. TXG330000

In compliance with the provisions of 
the Federal Water Pollution Control Act, 
as amended (33 U.S.C. 1251 e ts e q • the 
“A ct”) , the following discharges are 
authorized from coastal oil and gas 
facilities (defined in 40 CFR Part 435, 
Subpart D) to receiving waters, 
described below (encompassing the 
coastal waters of Texas) in accordance 
with effluent limitations, monitoring 
requirements and other conditions set 
forth in Parts 1, II, III, and IV thereof:
Drilling Fluids,
Drill Cuttings,
Deck Drainage,
Sanitary Wastes,
Domestic W astes,
Desalinization U nit Discharge,
Diatomaceous Earth F ilter M edia,
Excess Cement S h in y ,
Uncontaminated Ballast/Bilge Water,
Boiler Blowdown,
Blowout Preventer Control F lu id ,
Well Treatment Fluids,
Workover F lu ids,
Completion F lu ids,
Formation Test Fluids,
Treated Wastewater from Dewatered Drilling 

Fluids/Guttings,
Muds, Cuttings, and Cem ent at the Sea floor, 
Ur-contaminated Seaw ater,
U»contaminated Freshwater.

This permit authorizes discharges to 
the coastal waters of Texas from oil and 

| gas facilities engaged in production, 
field exploration, drilling, m il 

: completion, and well treatment 
operations. Produced water, produced 

| sand and source water ami sand 
discharges are excluded from coverage 
under this general permit, but will 
however, be regulated under a separate 
general coastal permit.

For the purposes of this NPDES 
general permit, Coastal Subcategory

facilities means oil and gas facilities 
associated with a wellhead located in 
waters of the United States (including 
wetlands) as defined at 40 CFR 122.2, 
landward of the inner boundary of the 
territorial seas and those wells in the 
geographic area (land and water areas) 
suspended from the Onshore 
Subcategory described at 40 CFR part 
435 subpart C. The term wetlands shall 
mean “those surface areas which are 
inundated or saturated by surface or 
ground water at a frequency and 
duration sufficient to support, and that 
under normal circumstances do support, 
a prevalence of vegetation typically 
adapted for life in saturated soil 
conditions. Wetlands generally include, 
swamps, marshes, begs and similar 
areas”. Territorial seas refers to “the belt 
of the seas measured from the line of 
ordinary low water along that portion of 
the coast which is direct contact with 
the open sea and the line marking the 
seaward limit of inland waters, and 
extending seaward a distance of three 
miles.** (See Clean Water Ad Section 
502).

The coastal permit area as described 
in the regulations is broad by definition 
and includes all rivers, streams, lakes, 
bays, estuaries and adjacent wetlands 
that occur inland of inner boundary of 
the territorial seas. The coastal 
subcategory also includes the 
geographic area along the coast of Texas 
and Louisiana (Chapman line area) 
which was originally defined as coastal 
in EPA’s 1976 Interim Final Regulations 
for the onshore subcategory (See 
Suspension of Regulations, 47 FR 
31554, July 21,1982). A facility is 
considered to be covered under the 
proposed general permit if the location 
of the wellhead is within the described 
permit area.

This permit does not authorize 
discharge from “new sources” as 
defined in 40 CFR 122.2. This permit 
also does not authorize discharges from 
oil and gas extraction operations which 
adversely affect properties listed or 
eligible for listing in the National 
Register of Historic Places.

This permit shall become effective cm 
October 21,1993.

This permit and the authorization to 
discharge shall expire at midnight, 
October 21,1998,

Signed tilts September 7th day of 1993. 
M yron O. Kmrdson, P .E.,
Director, Water M anagement Division EPA 
Region 6.

Part I
Section A. G eneral Perm it Coverage
1. Intent To Be Covered

Written notification of intent to be 
covered, including the legal name and 
address of the operator, the lease ( q t  
lease block) number assigned by the 
Railroad Commission of Texas or, if 
none, the name commonly assigned to 
the lease area, and the type of facilities 
located within the lease (or lease block), 
shall be submitted.

(a) By operators of leases (or lease 
blocks) that are located within the 
geographic scope of this permit, within 
45 days of the effective date of this 
permit.

Note: Operators m ust request coverage 
under this general perm it or have an effective 
individual permit.

(b) By operators of leases (or lease 
blocks) obtained subsequent to the 
effective date of this permit fourteen 
days prior to the commencement of 
discharge.
2. Termination of Operations

Lease (or lease block) operators shall 
notify the Regional Administrator 
within 60 days after the permanent 
termination of dischaiges from their 
facilities. In addition, lease (or lease 
block) operators shall notify the 
Regional Administrator within 30 days 
of any transfer of ownership.
Section B. NPDES Individual Versus 
General Permit A pplicability
1. The Regional Administrator May 
Require Application for an Individual 
NPDES Permit

The Regional Administrator may 
require any person authorized by this 
permit to apply for and obtain an 
individual NPDES permit when:

(a) T he discharge(s) is  a significant 
contributor o f pollution:

(b) T he discharger is  not in com pliance 
w ith the conditions o f  th is perm it;

(c) A change has occurred in  the 
availability o f the demonstrated technology 
or practices for the control or abatem ent o f 
pollutants applicable to  the point sources;

(d) Effluent lim itation guidelines are 
promulgated for point sources covered by  
this permit;

(e) A  Water Quality M anagement H an 
containing requirem ents applicable to such 
point source is approved;

(f) The point source(s) covered by this 
permit no longer:

(1) Involve the sam e or substantially 
sim ilar types o f operations;
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(2) Discharge the same types o f  wastes;
(3) Require the same effluent lim itations or 

operating conditions;
(4) Require the same or sim ilar monitoring; 

or
(5) In the opinion o f the Regional 

Adm inistrator, are more appropriately 
controlled under an individual permit than 
under a general permit.

The Regional Administrator may 
require any operator authorized hy this 
permit to apply for an individual 
NPDES permit only if the operator has 
been notified in writing that a permit 
application is required.
2. An Individual NPDES Permit May Be 
Requested

(a) Any operator authorized by this 
permit may request to be excluded from 
the coverage of this general permit by 
applying for an individual permit. The 
operator shall submit an application 
together with the reasons supporting the 
request to the Regional Administrator 
no later than December 20,1993.

(b) When an individual NPDES permit 
is issued to an operator otherwise 
subject to this general permit, the 
applicability of this permit to the owner 
or operator is automatically terminated 
on the effective date of the individual 
permit.
3. General Permit Coverage May Be 
Requested

A source excluded from coverage 
under this general permit solely because 
it already has an individual permit may 
request that its individual permit be 
revoked, and that it be covered by this 
general permit. Upon revocation of the 
individual permit, this general permit 
shall apply to the source after the 
notification of intent to be covered is 
filed (see A.l. above).
Part II

Section A. Effluent Lim itations and 
M onitoring Requirem ents

Specific effluent limitations and 
monitoring requirements are discussed 
below. They are organized by the type 
of discharge in the text, and by 
discharge type, effluent limitation and 
monitoring requirements in Table 1.
1. Drilling Fluids

(a) A pplicability. Permit conditions 
apply to all drilling fluids (muds) that 
are discharged, including fluids 
adhering to. cuttings.

(b) Prohibitions. This permit prohibits 
the discharge of all drilling fluids.
2. Drill Cuttings

Sp ecia l Note: T he permit prohibitions and 
lim itations that apply to drilling fluids also 
apply to  drilling fluids that adhere to drill

cuttings. Any perm it condition that applies 
to the drilling fluid system , therefore, also 
applies to cuttings discharges.

(a) Prohibitions. This permit prohibits 
the discharge of drill cuttings.
3. Treated Wastewater from Drilling 
Fluids/Cuttings, Dewatering Activities 
and Pit Closure Activities

(a) A pplicability. Treated waste water 
from dewatered drill site reserve pits, 
shale barges, ring levees and inactive/ 
abandoned reserve pits, mud tanks and 
effluents from solids control systems.

(b) Lim itations—Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. Discharge 
is authorized only at times when visual 
sheen observation is possible. 
Monitoring must be accomplished once 
per day, when discharging. The number 
of days a sheen is detected must be 
recorded.
[Exception] Treated wastewater may be 
discharged at any time if the operator 
uses the static sheen method for 
detecting free oil.

Oil and Grease. Treated Wastewater 
must meet a 15 mg/1 daily maximum 
limitation.

Total Suspended Solids. Treated 
wastewater shall not exceed 50 mg/1 as 
a daily maximum.

Total D issolved Solids. Treated 
wastewater shall not exceed 3000 mg/1 
as a daily maximum.
[Exception] Total dissolved solids (TDS) 
concentration may exceed 3,000 mg/1 in 
tidally influenced watercourses 
(downstream of the upper limit of 
saltwater intrusion) if the TDS 
concentration of the treated reserve pit 
effluent does not exceed the TDS 
concentration of the receiving water at 
the point of discharge at the time of 
discharge.

C hem ical Oxygen Demand. Treated 
wastewater shall not exceed 200 mg/1 as 
a daily maximum.

pH. Discharges of treated wastewater 
must meet a pH limitation of not less 
than 6.0 and not greater than 9.0 at the 
point of discharge.

Chlorides. Treated wastewater shall 
not exceed 500 mg/1 in inland areas and 
shall not exceed 1,000 mg/1 in tidally 
influenced watercourses.
[Exception] Chloride concentration may 
exceed 1,000 mg/1 in tidally influenced 
watercourses (downstream of the upper 
limit of saltwater intrusion) if the 
chloride concentration of the treated 
reserve pit effluent does not exceed the . 
chloride concentration of the receiving 
water at the point of discharge at the 
time of discharge. Inland regions are 
defined to be those regions where

natural drainage is into any watercourse 
which is not tidally influenced.

H azardous M etals. The discharge 
must not contain concentrations of the 
substances classified as “hazardous 
metals” in excess of the levels allowed 
by the Texas Water Development Board 
Rules 156.19.15.001-.009 (currently 
TAC 319.21).

M onitoring. The monitoring frequency 
for the above limitations are once per 
day when discharging. However, if the 
effluent is batch treated and discharged, 
the monitoring requirements for all 
effluent characteristics shall be once per 
discharge event by grab sample.

(c) Other M onitoring—Volume. The 
volume (bbls) of discharged treated 
wastewater must be estimated once per 
day, when discharging. If the effluent is 
being batch treated and discharged then 
the estimated volume discharged in 
barrels must be recorded per discharge 
event.
4. Deck Drainage

(a) Lim itations—Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. 
Monitoring must be accomplished once 
per day, when discharging during 
conditions when an observation of a 
sheen is possible and when the facility 
is manned. The number of days a sheen 
is detected must be recorded.

(b) O ther M onitoring—Volume. Once 
per month, the total monthly volume 
(bbl) must be estimated.
5. Formation Test Fluid

(a) Prohibitions. There shall be no 
discharge of formation test fluids to 
lakes, rivers, streams, bays and 
estuaries.
[Exception] Discharges of formation test 
fluids are allowed to bays and estuaries 
where no chloride standards have been 
established by the Texas Water 
Commission.

(b) Lim itations—Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. Discharge 
is authorized only at times when visual 
sheen observation is possible. 
Monitoring must be accomplished once 
per discharge. The number of days a 
sheen is detected must be recorded. 
[Exception] Formation test fluids may 
be discharged at any time if the operator 
uses the static sheen method for 
detecting free oil.

pH. Discharges of formation test fluid 
must meet a pH limitation of not less 
than 6.0 and not greater than 9.0. A grab 
sample must be taken once per 
discharge. Any spent acidic test fluids
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shall be neutralized before discharge 
such that the pH at the point of 
discharge meets the limitation.

(c) Other Monitoring—Volume. Once 
per discharge, the total volume reported 
as number of barrels sent downhole 
during testing and the number of barrels 
discharged shall be estimated and 
reported once per month.
6. Well Treatment Fluids, Completion 
Fluids, Workover Fluids

(a) Prohibitions. There shall be no 
discharge of well completion, treatment 
or workover fluids to lakes, rivers, 
streams, bays or estuaries.
[Exception] Discharge of well 
completion, treatment or workover 
fluids are allowed to bays and estuaries 
where no chloride standards have been 
established by the Texas Water 
Commission.

Priority (Toxic) Pollutants. For well 
treatment fluids, completion fluids, and 
workover fluids, the discharge of 
priority pollutants (see Appendix A) is 
prohibited, except in trace amounts. If 
well completion, treatment or workover 
fluids are discharged, the permittee is 
required to retain records indicating that 
the discharge did not contain priority 
pollutants, except in trace amounts. 
Certification on DMR’s will suffice for 
priority pollutant limits.

Information on the specific chemical 
composition of additives used in these 
fluids, and their concentrations in the 
fluid, must be recorded if priority 
pollutants are present, in any amount, 
in these additives.

(b) Lim itations—Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. Discharge 
is authorized only at times when visual 
sheen observation is possible.
Monitoring must be accomplished once 
per day, when discharging. The number 
of days a sheen is detected must be 
recorded.
[Exception] Well treatment fluids, 
completion fluids, or workover fluids 
may be discharged at any time if the 
operator uses the static sheen method 
for detecting free oil.

pH. Well treatment, completion and 
workover fluids must meet a pH 
limitation of not less than 6.0 and not 
greater than 9.0 prior to being 
discharged. Sampling must be 
accomplished once per day when 
discharging.

(c) Other Monitoring—Volume. Once 
Per month, the discharge volume (bbls) 
must be estimated.

7. Sanitary Waste
(a) Prohibitions—Solids. No floating 

solids may be discharged.
(b) Lim itations—B iochem ical Oxygen 

Demand (BOD5). Sanitary waste 
discharges must meet a 45 mg/1 daily 
maximum limitation. A grab sample 
must be collected andanalyzed once per 
quarter.

Total Suspended Solids. Sanitary 
waste discharges shall meet a 45 mg/1 
daily maximum limitation. A grab 
sample shall be collected and analyzed 
once per quarter.

F ecal Coliform . Sanitary waste 
discharges must meet a daily maximum 
limitation of 200/100 ml for fecal 
coliform . A grab sample must be taken 
and analyzed once per week.

(c) Other M onitoring—Flow. Once per 
month, the average flow (million gallons 
per day; MGD) must be estimated.
8. Domestic Waste

(a) Prohibitions—Solids. This permit 
prohibits the discharge of “garbage” 
including food wastes (comminuted or 
not), incineration ash and clinker. 
Neither fish and debris from fish 
cleaning stations nor graywater are not 
considered garbage under this 
definition.
9. Miscellaneous Discharges

Desalinization Unit Discharge, 
Blowout Preventer Fluid, 
Uncontaminated Ballast Water, 
Uncontaminated Bilge Water, Mud, 
Cuttings, and Cement at the sea floor, 
Uncontaminated Seawater, Boiler 
Blowdown, Excess Cement Slurry, 
Diatomaceous Earth Filter Media, 
Uncontaminated Freshwater, including 
potable water releases during tank 
transfer and emptying operations, and 
condensate from air conditioner units.

(a) Lim itations—Free Oil. Discharges 
containing free oil are prohibited as 
determined by a visual sheen on the 
surface of the receiving water. Discharge 
is authorized only at times when visual 
sheen observation is possible. 
Monitoring must be accomplished once 
per day, when discharging. The number 
of days a sheen is detected must be 
recorded.
[Exception] Miscellaneous discharges 
may occur at any time if the operator 
uses the static sheen method for 
detecting free oil.

10. Other Discharge Conditions
(a) Prohibitions—H alogenated Phenol 

Com pounds. There shall be no 
discharge of halogenated phenol 
compounds.

Rubbish, Trash, and Other Refuse. 
The discharge of any solid material not

authorized in the permit (as described 
above) is prohibited.

(b) Lim itations—Floating Solids or 
V isible Foam . There shall be no 
discharge of floating solids or visible 
foam in other than trace amounts.

Surfactants, D ispersants, and  
Detergents. The discharge of surfactants, 
dispersants, and detergents used to 
wash working areas shall be minimized 
except as necessary to comply with 
applicable State and Federal safety 
requirements.
Section B. Other Conditions 
1. Samples of Wastes

If requested, the permittee shall 
provide EPA with a sample of any waste 
in a manner specified by the Agency.
P artlll
Section A. General Conditions
1. Introduction

In accordance with the provisions of 
40 CFR 122.41, et. seq., this permit 
incorporates by reference all conditions 
and requirements applicable to NPDES 
Permits set forth in the Clean Water Act, 
as amended, (hereinafter known as the 
“Act”) as well as ALL applicable CFR 
regulations.
2. Duty To Comply

The permittee must comply with all 
conditions of this permit. Any permit 
non-compliance constitutes a violation 
of the Clean Water Act and is grounds 
for enforcement action or for requiring 
a permittee to apply for and obtain an 
individual NPDES permit.
3. Toxic Pollutants

Notwithstanding m.A.5 below, if any 
toxic effluent standard or prohibition 
(including any schedule of compliance 
specified in such effluent standard or 
prohibition) is promulgated under 
section 307(a) of the Clean Water Act for 
a toxic pollutant which is present in the 
discharge and that standard or 
prohibition is more stringent than any 
limitation on the pollutant in this 
permit, this permit shall be modified or 
revoked and reissued to conform to the 
toxic effluent standard or prohibition 
and the permittee so notified.

The permittee shall comply with 
effluent standards or prohibitions 
established under section 307(a) of the 
Clean Water Act for toxic pollutants 
within the time provided in the 
regulations that established those 
standards or prohibitions, even if the 
permit has not yet been modified to 
incorporate the requirement.
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4. Duty To Reapply
If the permittee wishes to continue an 

activity regulated by this permit after 
the expiration date of this permit, the 
permittee must submit notice of intent 
to be covered and must apply fear a new 
permit. Continuation of the expiring 
permit shall be governed by regulations 
at 40 CFR 122.6 and any subsequent 
amendments.
5. Permit Flexibility

This permit may be modified» revoked 
and reissued, or terminated for cause 
including, but not limited to, the 
following (see 40 CFR 122.62-041:

.(a) V iolation o f any terms or conditions o f 
this penxntr

(b) Obtaining this permit by 
m isrepresentation or failure to  disclose fully 
all relevant facts;

(c) A change in any condition that requires 
either a temporary or a permanent reduction 
or elim ination o f the authorized discharge; o r

(d) A determination that d ie permitted 
activity endangers human health or the 
•xrvironmeisi and can only be regulated to 
acceptable levels by permit m odification or 
term ination.

The filing of a request by the 
permittee for a permit modification, 
revocation and reissuance, or 
termination, or a notification of planned 
changes or anticipated nonoompliance, 
does not stay any permit condition.

This permit shall be modified, or 
alternatively,, revoked and reissued, to 
comply with any applicable effluent 
standard or limitation issued or 
approved under section 301,304, and 
307 of the Clean Water Act, if the 
effluent standard or limitation so issued 
or approved:

(a) Contains different conditions cur 
limitations than any in the permit: or

(hi Controls any pollutant not limited 
in the permit.

The permit as modified or reissued 
under (this paragraph shall also contain 
any other requirements of the Act then 
applicable.
6. Property Rights.

The issuance of this permit does not 
convey any property rights of any sort, 
or any exclusive privileges, nor does it 
authorize any injury to* private property 
or any invasion of personal rights, nor 
any infringement of Federal, State, or 
local laws or regulations.
7. Duty to Provide Information

The permittee shall famish to the 
Regional Administrator, within a 
reasonable time, any information which 
the Regional Administrator may request 
to determine whether cause exists for 
modifying, revoking and reissuing, or 
terminating this permit, or to determine

compliance with this permit. The 
permittee shall also furnish to the 
Regional Administrator upon request, 
copies of records required to be kept by 
this permit.
8. Ovil mid Criminal Liability

Except as provided in permit 
conditions on “Bypassing" qnd 
‘‘Upsets” (see IH.R.4 and IILB.5), 
nothing in this permit shall he 
construed to relieve the permittee from 
civil or criminal penalties far 
noncompliance. Any false or misleading 
misrepresentation or concealment of 
information required to be reported by 
the pro virions of the permit, the ACT,, 
or applicable CFR regulations which 
avoids or effectively defeats the 
regulatory purpose o f the permit may 
subject the permittee to criminal 
enforcement pursuant to. 18- U.S.C. 1001.
9. Oil and Hazardous Substance 
Liability

Nothing in this permit shall he 
construed to prechide the institution of 
any legal action or relieve the permittee 
from any responsibilities, liabilities, or 
penalties to which the permittee is or 
may be subject under section 311 o f the 
Clean Water Act.
10. State Laws

Nothing in this permit shall be 
construed to preclude the institution of 
any legal action or relieve the permittee 
from any responsibilities, liabilities, or 
penalties established pursuant to any 
applicable State law or regulation under 
authority preserved by section 510- of 
the Clean Water Act.
11. Severability

The provisions of this permit are 
severable, and if any provision of this 
permit or the application of any 
provision of this permit to any 
circumstance is held invalid, the 
application of such provision to other 
circumstances, and the remainder of 
this permit, shell not be affected 
thereby.
Section B l O peration an d  M aintenance 
o f  Pollution Controls
1. Need to Halt or Reduce not a Defense

It shall not be a defense for a
permittee in an enforcement action diet 
it would have been necessary to halt or 
reduce the permitted activity in order to 
maintain compliance with the 
conditions of this permit.
2. Duty to Mitigate

The permittee shall take all 
reasonable steps to minimize or prevent 
any discharge in violation of this permit 
w hich Eta* a rma&anabh* likollfared fff

adversely affecting human health or the 
environment.
3. Proper Operation and Maintenance

The permittee shall at all times 
properly operate and maintain ah 
facilities and systems of treatment and 
control (and* related appurtenances) that 
are installed or used by the permittee to 
achieve compliance with the conditions 
of this permit. Proper operation and 
maintenance also includes adequate 
laboratory controls and appropriate 
quality assurance procedures.. This 

rovision requires the operation of 
ackup or auxiliary facilities or similar 

systems that are installed by a permittee 
only when the operation is necessary to 
achieve compliance with the* conditions 
o f the permit.
4. Bypass of Treatment Facilities

(a) Definitions. (1) “Bypass’* means 
the intentional diversion of waste 
streams from any portion of a treatment 
facility.

(2) “Severe property damage” means 
substantial physical damage to* property, 
damage to the treatment facilities mat 
causes them to become inoperable, or 
substantial and permanent loss of 
natural resources that can reasonably be 
expected to occur in the absence of a 
bypass. Severe property damage does 
not mean economic loss caused by 
delays in production.

(bj Bypass not exceedin g limitations. 
The permittee may allow any bypass to 
occur that does not cause effluent 
limitations to be exceeded* but only if 
it also* is fair essential maintenance to 
assure efficient operation. These 
bypasses are not subject to the 
provisions of section B, paragraphs 4x 
and 4ud of this section.

tel N otice. ft)  Anticipated bypass. If 
the permittee knows in advance of the 
need for a bypass, it shall submit prior 
notice, if possible at least ten days 
before the date of the bypass.

(2) Unanticipated' bypass. The 
permittee shall submit notice of an 
unanticipated bypass as required in 
section D, paragraph 6 (24-hour 
reporting).

(d) Prohibition o f  bypass. (1) Bypass is 
prohibited, and the Regional 
Administrator may take enforcement 
action against a permittee for bypass, 
unless:

(a) Bypass was unavoidable to prevent 
lore of fife, personal injury, or severe 
property damage:

(b) There were no feasible alternatives 
to the bypass*, such as the use of 
auxiliary treatment facilities^ retention 
of untreated wastes., or maintenance 
during normal periods of equ ip m en t 
downtime. This condition is not
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satisfied if adequate back-up equipment 
should have been installed in the 
exercise of reasonable engineering 
judgment to prevent a bypass that 
occurred during normal periods of 
equipment downtime or preventive 
maintenance; and

(c) The permittee submitted notices as 
required under section B, paragraph 4.c.

(2) The Regional Administrator may 
approve an anticipated bypass, after 
considering its adverse effects, if the 
Regional Administrator determines that 
it will meet the three conditions listed 
above in section B, paragraph 4.d.(l).
5. Upset Conditions

(a) Definition. “Upset” means an 
exceptional incident in which there is 
unintentional and temporary 
noncompliance with technology-based 
permit effluent limitations because of 
factors beyond the reasonable control of 
the permittee. An upset does not 
include noncompliance to the extent 
caused by operational error, improperly 
designed treatment facilities, inadequate 
treatment facilities, lack of preventive 
maintenance, or careless or improper 
operation.

(b) Effect o f an Upset. An upset 
constitutes an affirmative defense to an 
action brought for noncompliance with 
such technology-based permit effluent 
limitations if the requirements of 
section B, paragraph 5.(c) are met. No 
determination made during 
administrative review of claims that 
noncompliance was caused by upset, 
and before an action for noncompliance, 
is final administrative action subject to 
judicial review.

(c) Conditions N ecessary fo r  a  
Demonstration o f Upset. A permittee 
who wishes to establish the affirmative 
defense of upset shall demonstrate, 
through properly signed, 
contemporaneous operating logs, or 
other relevant evidence, that:

(1) An upset occurred and that the 
permittee can identify the cause(s) of 
the upset;

(2) The permitted facility was at the 
time being properly operated;

(3) The permittee submitted notice of 
the upset as required in section D, 
paragraph 5; and,

(4) The permittee complied with any 
remedial measures required under 
section B, paragraph 2.

(d) Burden o f proof. In any 
enforcement proceeding the permittee 
seeking to establish the occurrence of an 
upset has the burden of proof.
6. Removed Substances

Solids, sludges, filter backwash, or 
other pollutants removed in the course 
of treatment or control of wastewaters

shall be disposed of in a manner such 
as to prevent any pollutant from such 
materials from entering navigable 
waters. Any substance specifically listed 
within this permit may be discharged in 
accordance with specified conditions, 
terms, or limitations.
Section C. M onitoring and Records
1. Inspection and Entry

The permittee shall allow the 
Regional Administrator or an authorized 
representative, upon the presentation of 
credentials and other documents as may 
be required by law, to:

(a) Enter upon the permittee’s 
premises where a regulated facility or 
activity is located or conducted, or 
where records must be kept under the 
conditions of this permit;

(b) Have access to and copy, at 
reasonable times, any records that must 
be kept under the conditions of this 
permit;

(c) Inspect at reasonable times any 
facilities, equipment (including 
monitoring and control equipment), 
practices, or operations regulated or 
required under this permit; and

(d) Sample or monitor at reasonable 
times, for the purposes of assuring 
permit compliance or as otherwise 
authorized by the Clean Water Act, any 
substances or parameters at any 
location.
2. Representative Sampling

Samples and measurements taken as 
required herein shall be representative 
of the volume and nature of the 
monitored discharge.
3. Retention of Records

The permittee shall retain records of 
all monitoring information, including 
all calibration and maintenance records 
and all original strip chart recordings for 
continuous monitoring instrumentation, 
and copies of all reports required by this 
permit, for a period of at least 3 years 
from the date of the sample, 
measurement, or report. This period 
may be extended by request of the 
Regional Administrator at any time.

The operator shall maintain records at 
development* and production facilities 
for 3 years, wherever practicable and at 
a specific shore-based site whenever not 
practicable. The operator is responsible 
for maintaining records at exploratory 
facilities while they are discharging 
under the operator’s control and at a 
specified shore-based site for the 
remainder of the 3-year retention 
period.
4. Record Contents

Records of monitoring information 
shall include:

(a) The date, exact place, and time of 
sampling or measurements,

(b) The individual (s) who performed 
the sampling or measurements,

(c) The date(s) analyses were 
performed,

(d) The individual(s) who performed 
the analyses,

(e) The analytical techniques or 
methods used, and

(f) The results of such analyses.
5. Monitoring Procedures

Monitoring must be conducted 
according to test procedures approved 
under 40 CFR part 136, unless other test 
procedures have been specified in this 
permit (see part IV.A., below).
6. Discharge Rate/Flow Measurements

Appropriate flow measurement 
devices consistent with accepted 
practices shall be selected, maintained, 
and used to ensure the accuracy and 
reliability of measurements of the 
volume of monitored discharges. The 
devices shall be installed, calibrated, 
and maintained to ensure that the 
accuracy of the measurements are 
consistent with the accepted capability 
of that type of device. Devices selected 
shall be capable of measuring flows 
with a maximum deviation of less than 
± 10% from true discharge rates 
throughout the range of expected 
discharge volumes.
Section D. Reporting Requirements
1. Planned Changes

The permittee shall give notice to the 
Regional Administrator as soon as 
possible of any planned physical 
alterations or additions to the pemiitted 
facility, Notice is required only when:

(a) The alteration or addition to a 
permitted facility may meet one of the 
criteria for determining whether a 
facility is a new source in 40 CFR 
122.29(b) [48 FR 14153, April 1,1983, 
as amended at 49 FR 38049, September
26.1984] ; or

(b) The alteration or addition could 
significantly change the nature or 
increase the quantity of pollutants 
discharged. This notification applies to 
pollutants that are subject neither to 
effluent limitations in the permit, nor to 
notification requirements under 40 CFR 
122.42(a)(1) [48 FR 14153, April 1,1983, 
as amended at 49 FR 38049, September
26.1984] .
2. Anticipated Noncompliance

The permittee shall give advance 
notice to the Regional Administrator of 
any planned changes in the permitted 
facility or activity which may result in 
noncompliance with permit 
requirements.
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3l Transfers
This permit is. not transferable to any 

person except after notice to the . 
Regional Administrator. The. Regional 
Administrator may require modification 
or revocation and re issuance of the 
permit to change the name oi the. 
permittee and incorporate such other 
requirements as may be necessary under 
the Act.
4. Discharge Morautoring: Reports

The operator of each lease (or lease 
Mock) shall be responsible for 
submitting* monitoring results for all 
facilities within each lease: (or lease 
block). The monitoring results for the 
facilities (platform« jack-up, drilling, 
barge, etc.) within the particular lease 
(or lease bfockj shall be summarized on 
the annual' Discharge Monitoring Report 
for that lease (or lease Hock)1.

Monitoring results obtained during 
the previous 12  months shall be 
summarized and reported on a 
Discharge Monitoring Report (DMR) 
Form (EPA No. 3320-1). The highest 
monthly average for all acrivftry within 
each lease for lease block)1 shall be 
reported. The highest daily maximum 
sample taken during the reporting 
period shall be reported as the daily 
maximum concentration. (See 
“Definitions” for more detailed 
explanations of these terms)*.

If any category of waste (discharge), is 
not applicable for all facilities within 
the lease (or lease block) due to the type 
of operation (e.g drilling, production), 
“no discharge” must be recorded for 
those categories cm the DMR. If all 
facilities within a lease block have had 
no activity during the reporting period, 
then “no activity” must be written on 
the DMR. All1 pages of the DMR must be 
signed and certified as required by Part 
IH.D.fl of this permit and submitted 
when due.

The Permittee must complete all 
empty blanks in the DMR unless there 
has been absolutely' no activity or no 
discharge within the lease (or lease 
block) for the entire reporting period, in 
these cases, EPA Region VI will accept 
a listing of leases (or lease Mocks)1 with 
no discharges or no activity, in Ken of 
submitting actual DMRs for these leases 
(or lease Mocks). This listing must 
specify the permittee’s NPDES Genera) 
Permit Number, legse/lease Mode 
description, and EPA-as signed outfall 
number. The listing must also include 
the certification statement presented in 
Part HT.D.ll.d of this permit and an 
original signature of the designated 
responsible official.

Upon receipt of a notification of 
intent to be covered, (part I.A.) the

permittee will be notified of its specific 
outfall number applicable to that lease* 
block. Furthermore, the Permittee will 
be informed of the discharge monitoring 
report due date for that lease Mock.

All notices and reports required under 
this permit shall be sent to EPA Region 
6 at tha address below:
Director, Water Management Division«

USEPA, Region 6, Enforcement
Branch (6W-EA), P.O. Box 50625,
Dallas, TX 75278 .

5. Additional Monitoring by the 
Permittee

If the permittee monitors any 
pollutant more frequently than required 
by this permit, using test procedures 
approved under 48 CFR pari 136 or as 
specified in this permit, the results of 
this monitoring shall be included in. the 
calculation and reporting of the data 
submitted in the DMR. Such increased 
monitoring frequency shall also.be 
indicated on die* DMR.
6. Averaging of Measurements;

Calculations for all linritationg which 
require averaging of measurements shall 
utilize an arithmetic mean unless 
otherwise specified by the Regional 
Administrator In the permit.
7. Twenty-Four Hour Reporting

The permittee shall report any 
noncompliance which may endanger 
health or the environment (this includes 
any spill that requires oral reporting to 
the State Regulatory Authority). 
Information shall he provided oral ly 
within 24 hours from the tune die 
permittee becomes aware of the 
circumstances. A written submission 
shall also be provided within 5 days of 
the time the permittee becomes aware of 
die circumstances. The written 
submission shall contain a description 
of the noncompBance and its cause; the 
period of noncompliance, including 
exact dates and times, and if  the 
noncompliance has not been corrected, 
the anticipated time it is expected to 
continue; and steps taken or planned to 
reduce, eKiruhale, and prevent 
reoccurrence of the noncompliance. The 
Regional Administrator may waive tha 
written, report on a  case-by-case basis if 
the oral report has been, received, within 
24 hours.

H ie following shall be included as 
information which must be reported 
within 24 hours:

(a) Any unanticipated bypass which 
exceeds any effluent limitation in the 
permit;

(b) Any upset which exceeds any 
effluent limitation in the permit.

(c) Violations of a maximum daily 
discharge limitation or daily minimum

toxicity limitation for any of the 
pollutants listed by the Regional 
Administrator in part HI of the permit to 
be reported within 24 hours.

The reports should be made to Region 
6 by telephone at (214) 655-6593, The 
Regional Administrator may waive die 
written report on a case-by-ease basis if 
the oral report has been received within 
24 hours.
8. Other NoncompBance

The permittee shall report alt 
instances of noncomplianee not 
repented under part M, section D, 
paragraphs 4 and 7 at the time 
monitoring reports are submitted. The 
reports shall contain the information 
listed1 in section D, paragraph 7.
9. Other Information

When the permittee becomes aware 
that it foiled to submit any relevent feets 
in a permit application, or submitted 
incorrect information m a permit 
application or in any report to the 
Regional Administrator, it shall 
promptly submit such facts or 
information.
10. Changes in Discharges of Toxic 
Substances

For any toxic pollutant (see appendix 
A) that is not limited in this permit, 
either as an additive itself or as a 
component in an additive formulation, 
the permittee shall notify' the Regional 
Administrator as soon as he knows1 or 
has reason to beKeve:

(a) That any activity has occurred or 
will occur which would result in the 
discharge of such toxic pollutants« on a 
routine or frequent basis, if that 
discharge will exceed the highest o f the 
“notification levels” described at 40 
CFR 122.42fa)Ct) (i) and (fi);

(b) That any activity has ocenrred or 
will occur which would result m any 
discharge of such toxic pollutants, on a 
non-routine or infrequent basis« i f  that 
discharge wib exceed the highest of the 
“notification, levels.” described at 40 
CFR 122.42(a)(2) fi) and (iil
11. Signatory Requirements

All applications, reports,, or 
information submitted to the Regional 
Administrator shall be sigped and* 
certified as required at 40 CFR 122.22.

(a) All permit applications shall be 
signed as follows:

f t )  For a corporation: by a responsible 
corporate officer. For the purpose of this 
section, a responsible corporate officer 
means:

0) A  president« secretary, treasurer, or 
vice-president of the corporation in 
charge of a principal business function, 
or any other person who performs
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similar policy or decisionmaking 
functions for the corporation, or

(ii) The manager of one or more 
manufacturing, production, or operating 
facilities employing more than 250 
persons or having gross annual sales or 
expenditures exceeding $25 million (in 
second-quarter 1980 dollars), if 
authority to sign documents has been 
assigned or delegated to the manager in 
accordance with corporate procedures.

(2) For a partnership or sole 
proprietorship: by a general partner or 
the proprietor, respectively.

(b) Authorized Representative. All 
reports required by the permit and other 
information requested by the Regional 
Administrator shall be signed by a 
person described above or by a duly 
authorized representative of that person. 
A person is a duly authorized 
representative only if:

(1) The authorization is made in 
writing by a person described above.

(2) The authorization specifies either 
an individual or a position having 
responsibility for the overall operation 
of the regulated facility or activity, such 
as the position of plant manager, 
operator of a well or a well field, 
superintendent, or position of

| equivalent responsibility, or an 
individual or position having overall 
responsibility for environmental matters 
for the company. A duly authorized 
representative may thus be either a 
named individual or any individual 
occupying a named position; and,

(3) The written authorization is 
submitted to the Regional 
Administrator.

(c) Changes to Authorization. If an 
authorization under paragraph (b) of 
this section is no longer accurate 
because a different individual or 
position has responsibility for the 
overall operation of the facility, a new 
authorization satisfying the 
requirements of paragraph (b) of this 
section must be submitted to the 
Director prior to or together with any 
reports, information, or applications to 
he signed by an authorized 
representative.

(d) Certification. Any person signing a 
i document under this section shall make 
the following certification:

I certify under penalty o f  law that this 
document and all attachm ents were prepared 
under my direction or supervision in 
accordance w ith a system designed to assure 
that qualified personnel properly gather and 
«valúate the inform ation submitted. Based on 

P i  inquiry o f  the person o r persons w ho 
Manage the system , or those persons d irectly 
l&ponsible for gathering the inform ation, the 

f̂ormation subm itted is, to the best o f  my 
Knowledge and belief, true, accurate, and 
¡complete. I am aware that there are

significant penalties for subm itting false 
information, including the possibility o f  fine 
and im prisonment for knowing violations.

12. Availability of Reports
Except for data determined to be 

confidential under 40 CFR part 2, all 
reports prepared in accordance with the 
terms of this permit shall be available 
for public inspection at the office of the 
Regional Administrator. As required by 
the Clean Water Act, the name and 
address of any permit applicant or 
permittee, permit applications, permits, 
and effluent data shall not be 
considered confidential.
13. Compliance Schedules

Reports of compliance or 
noncompliance with, or any progress 
reports on, interim and final 
requirements contained in any 
compliance schedule of this permit 
shall be submitted no later than 14 days 
following each schedule date. Any 
reports of noncompliance shall include 
the cause of noncompliance, any 
remedial actions taken, and the 
probability of meeting the next 
scheduled requirement.
Section E. Penalties fo r  Violations o f  
Permit Conditions
1. Criminal

(a) Negligent Violations. The Act 
provides that any person who 
negligently violates permit conditions 
implementing sections 301, 302, 306, 
307, 308, 318, or 405 of the Act is 
subject to a fine of not less than $2,500 
nor more than $25,000 per day of 
violation, or by imprisonment for not 
more than 1 year, or both.

(b) Knowing Violations. The Act 
provides that any person who 
knowingly violates permit conditions 
implementing sections 301,302, 306, 
307,308,318, or 405 of the Act is 
subject to a fine of not less than $5,000 
nor more than $50,000 per day of 
violation, or by imprisonment for not 
more than 3 years, or both.

(c) Knowing Endangerment. The Act 
provides that any person who 
knowingly violates permit conditions 
implementing sections 301, 302, 306, 
307, 308,318, or 405 of the Act and who 
knows at that time that he is placing 
another person in imminent danger of 
death or serious bodily injury is subject 
to a fine of not more than $250,000 per 
day of violation, or by imprisonment for 
not more than 15 years, or both.

(d) False Statem ents. The Act 
provides that any person who 
knowingly makes any false material 
statement, representation, or 
certification in any application, record, 
report, plan, or other document filed or

required to be maintained under the Act 
or who knowingly falsifies, tampers 
with, or renders inaccurate, any 
monitoring device or method required 
to be maintained under the Act, shall 
upon conviction, be punished by a fine 
of not more than $10,000, or by 
imprisonment for not more than 2 years, 
or by both. If a conviction of a person 
is for a violation committed after a first 
conviction of such person under this 
paragraph, punishment shall be by a 
fine of not more than $20,000 per day 
of violation, or by imprisonment of not 
more than 4 years, or by both. (See 
Section 309.c.4 of the Clean Water Act).
2. Civil Penalties

The Clean Water Act at section 309 
provides that any person who violates a 
permit condition implementing sections
301, 302, 306, 307, 308, 318, or 405 of 
the Clean Water Act is subject to a civil 
penalty not to exceed $25,000 per day 
of such violation. Any person who 
willfully or negligently violates permit 
conditions implementing sections 301,
302, 306, 307, or 308 of the Clean Water 
Act is subject to a fine of not less than 
$2,500 nor more than $25,000 per day 
of violation, or by imprisonment for not 
more than 1 year, or both. The 
maximum penalty may be assessed for 
each violation occurring on a single day. 
A single operational upset which leads 
to simultaneous violations of more than 
one pollutant parameter shall be treated 
as a single violation.
3. Administrative Penalties

The Act at section 309 allows that the 
Regional Administrator may assess a 
Class I or Class II civil penalty for 
violations of sections 301,302, 306,307, 
308, 318, or 405 of the Act. A Class I 
penalty may not exceed $10,000 per 
violation except that the maximum 
amount shall not exceed $25,000. A 
Class II penalty may not exceed $10,000 
per day for each day during which the 
violation continues, except that the 
maximum amount shall not exceed 
$125,000. An upset that leads to 
violations of more than one pollutant 
parameter will be treated as a single 
violation.
Part IV
Section A. Test Procedures

For test procedures not specified 
below, the only authorized procedures 
are those described at 40 CFR part 136.
1. Visual Sheen Test

The visual sheen test is used to detect 
free oil by observing the surface of the 
receiving water for the presence of a 
sheen while discharging. A sheen is 
defined as a ‘silvery’ or ‘metallic’ sheen,
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gloss, or increased reflectivity; visual 
color; or iridescence on the water 
surface. The operator must conduct a 
visual sheen test only at times when a 
sheen can be observed. This restriction 
eliminates observations at night or when 
atmospheric or surface conditions 
prohibit the observer from detecting a 
sheen (e.g. fog (not overcast skies), 
rough seas, etc.). Certain discharges can 
only occur if a visual sheen test can be 
conducted.

The observer must be positioned on 
the rig or platform, or other vantage 
point, relative to both the discharge 
point stnd current flow at the time of 
discharge, such that the observer can 
detect a sheen should it surface down "  
current from the discharge. For 
discharges that have been occurring for 
at least 15 minutes previously, 
observations may be made any time 
thereafter. For discharges of less than 15 
minutes duration, observations must be 
made during both discharge and at 5 
minutes after discharge has ceased.
2 . Static Sheen Test

Region 1 0 , Modified Static Sheen 
Test, “Bucket Test”: Combined 50 FR 
No. 165 August 26,1985 and USEPA 
Region 1 0 , Interim Guidance for the 
Static (Laboratory) Sheen Test, January 
10,1984
1 . Scope and Application

The static sheen test is to be used as 
a compliance test for all discharges in 
this permit with the “no free oil 
discharge” requirement, when it is not 
possible for the operator to accomplish 
a visual sheen observation on the 
surface of the receiving water. This 
would preclude an operator from 
attempting a visual sheen observation 
when atmospheric or surface conditions 
prohibit the observer from detecting a 
sheen (e.g., during rough seas, etc.). Free 
oil refers to any oil contained in a waste 
stream that when discharged will cause 
a film or sheen upon or a discoloration 
of the surface of the receiving water.
2 . Summary of Method

15 ml samples of drilling fluids; deck 
drainage, well treatment, completion 
and workover fluids, formation test 
fluids, or treated wastewater from 
drilling fluid dewatering activities, or 15 
gm (wet weight basis) samples of drill 
cuttings or produced sand are 
introduced into ambient seawater in a 
container having an air to liquid . 
interface area of 1 0 0 0  cm2 (1 5 5 .5  m2). 
Samples are dispersed within the 
container and observations made no 
more than one hour later to ascertain if 
these materials cause a sheen, 
iridescence, gloss, or increased

reflectance on the surface of the test 
seawater. The occurrence of any of these 
visual observations will constitute a 
demonstration that the tested material 
contains “free oil”, and therefore, 
results in a prohibition on its discharge 
into receiving waters.
3. Interferences

Residual “free oil” adhering to 
sampling containers, the magnetic 
stirring bar used to mix drilling fluids, 
and the stainless steel spatula used to 
mix drill cuttings will be the principal 
sources of contamination problems. 
These problems should only occur if 
improperly washed and cleaned 
equipment are used for the test. The use 
of disposable equipment minimizes the 
potential for similar contamination from 
pipets and the test container.
4. Apparatus, Materials, and Reagents

4.1 Apparatus.
4.1.1 Sampling Containers—1 L 

polyethylene beakers and 1 L glass 
beakers.

4.1.2 Graduated cylinder—!  Q0 ml 
graduated cylinder required only for 
operations where predilution of mud 
discharges is required.

4.1.3 Plastic disposable weighing 
boats.

4.1.4 Triple-beam scale.
4.1.5 Disposable pipets—25 ml 

disposable pipets.
4.1.6 Magnetic stirrer and stirring 

bar.
4.1.7 Stainless steel spatula.
4.1.8 Test container—open plastic 

container whose internal cross-section 
parallel to its opening has an area of- 
1000±50 cm2 (155.517.75 in2), and a 
depth of at least 13 cm (5 inches) and 
no more than 30 cm (11.8 inches).

4.2 Materials and Reagents.
4.2.1 Plastic liners for the test 

container—Oil free, heavy duty plastic 
trash can liners that do not inhibit the 
spreading of an oil film. Liners must be 
of sufficient size to completely cover the 
interior surface of the test container. 
Permittees must determine an 
appropriate local source of liners that do 
not inhibit the spreading of 0.05 ml 
diesel fuel added to the lined test 
container under the test conditions and 
protocol described below.

4.2.2 Ambient receiving water.
5. Calibration

None currently specified.
6. Quality Control Procedures

None currently specified.
7. Sample Collection and Handling

7.1 Sampling containers must be 
thoroughly washed with detergent,

rinsed a minimum of three times with 
fresh water, and allowed to air dry 
before samples are collected.

7.2 Samples of drilling fluid to be 
tested shall be taken at the shale shaker 
after cuttings have been removed. The 
sample volume should range between 
200 ml and 500 ml.

7.3 Samples of drill cuttings will be 
taken from the shale shaker screens with 
a clean spatula or similar instrument 
and placed in a glass beaker. Cuttings 
samples shall be collected prior to the 
addition of any washdown water and 
should range between 200 g and 500 g.

7.4 Samples of produced sand must 
be obtained from the solids control 
equipment from which the discharge 
occurs on any given day and shall be 
collected prior to the addition of any 
washdown water; samples should range 
between 200 g and 500 g.

7.5 Samples of deck drainage, well 
treatment, completion and workover 
fluids, formation test fluids and treated 
wastewater from drilling fluid 
dewatering activities must be obtained 
from the holding facility prior to 
discharge; the sample volume should 
range between 200 ml and 500 ml.

7.6 Samples must be tested no later 
than 1 hour after collection.

7.7 Drilling fluid samples must be 
mixed in their sampling containers for 
5 minutes prior to the test using a 
magnetic bar stirrer. If predilution is 
imposed as a permit condition* the 
sample must be mixed at the same ratio 
with the same prediluting water as the . 
discharged muds and stirred for 5  
minutes.

7.8 Drill cuttings must be stirred and 
well mixed by hand in their sampling 
containers prior to testing, using a 
stainless steel spatula.
8. Procedure

8 .1  Ambient receiving water must be 
used as the “receiving water” in the test. 
The temperature of the test water shall 
be as close as practicable to the ambient 
conditions in the receiving water, not 
the room temperature of the observation 
facility. The test container must have an 
air to liquid interface area of 1000±50 
cm2. The surface of the water should be 
no more than 1.27 cm (V2 inch) below 
the top of the test container.

8.2 Plastic liners shall be used, one 
per test container, and discarded 
afterwards. Some liners may inhibit 
spreading of added oil; operators shall ] 
determine an appropriate local source of 
liners that do not inhibit the spreading i 
of the oil film.

8.3 A 15 ml sample of drilling fluid* 
deck drainage, well treatment, 
completion and workover fluids, 
formation test fluids, or treated
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wastewater from drilling fluid 
dewatering activities must be 
introduced by pipet into the test 
container 1 cm below the water surface. 
Pipets must be filled and discharged 
with test material prior to the transfer of 
test material and its introduction into 
test containers. The test water-test 
material mixture must be stirred using 
the pipet tp distribute the test material 
homogeneously throughout the test 
water. The pipet must be used only once 
for a test and then discarded.

8.4 Drill cuttings or produced sand 
should be weighed on plastic weighing 
boats; 15 gram samples must be 
transferred by scraping test material into 
the test water with a stainless steel 
spatula. Drill cuttings shall not be 
prediluted prior to testing. Also, drilling 
fluids and cuttings will be tested 
separately. The weighing boat must be 
immersed in the test water and scraped 
with the spatula to transfer any residual 
material to the test container. The drill 
cuttings or produced sand must be 
stirred with the spatula to an even 
distribution of solids on the bottom of 
the test container.

8.5 Observations must be made no 
later than 1 hour after the test material 
is transferred to the test container. 
Viewing points above the test container 
should be made from at least three sides 
of the test: container, at viewing angles 
of approximately 60° and 30° from the 
horizontal. Illumination of the test 
container must be representative of 4

; adequate lighting for a working 
environment to conduct routine 
laboratory procedures. It is 
recommended that the water surface of 
the test container be observed under a 
fluorescent light source such as a 
dissecting microscope light. The light 
source shall be positioned above and 
directed over the entire surface of the 
pan.

8.6 Detection of a “silvery" or 
“metallic” sheen, gloss, or increased 
reflectivity; visual color; or iridescence; 
or an oil slick, on the water surface of 
the test container surface shall 
constitute a demonstration of “free oil”. 
These visual observations include 
patches, streaks, or sheets of such 
altered surface characteristics, shall 
constitute a demonstration of free oil. If 
the free oil content of the sample 
approaches or exceeds 10 percent, the 
water surface of the test container may 
lack color, a sheen or iridescence, due
I to the increased thickness of the film; 
mus, the observation for an oil slick is 
Squired. The surface of the test 
container shall not be disturbed in any 
manner that reduces the size of any 
sheen or slick that may be present.

If an oil sheen or slick occurs on less 
than one-half of the surface area after 
drilling muds or cuttings are introduced 
to the test container, observations will 
continue for up to one hour. If the sheen 
or slick increases in size and covers 
greater than one-half of the surface area 
of the test container during the 
observation period, the discharge of the 
material shall cease. If the sheen or slick 
does not increase in size to cover greater 
than one-half of the test container 
surface area after one hour of 
observation, discharge may continue 
and additional sampling is not required.

If a sheen or slick occurs on greater 
than one-half of the surface area of the 
test container after the test material is 
introduced, discharge of the tested 
material shall cease. The permittee may 
retest the material causing the sheen or 
slick. If subsequent tests do not result in 
a sheen or slick covering greater than 
one-half of the surface area of the test 
container, discharge may continue.
Section B. D efinitions

Adm inistrator means the 
administrator of EPA Region 6, or an 
authorized representative.

A reas o f  B iological Concern (ABC) are 
locations identified by the State of 
Texas as “no activity zones” or areas 
determined by EPA and the State, 
collectively, containing significant 
biological resources or features that 
require a “No Discharge” condition. 
There are currently no designated areas 
of biological concern.

Average daily  discharge lim itation  
means the highest allowable average of 
discharges over a 24-hour period, 
calculated as the sum of all discharges 
measured divided by the number of 
discharges measured that day.

Average m onthly discharge lim itation  
means the highest allowable average of 
“daily discharges” over a calendar 
month, calculated as the sum of all 
“daily discharges” measured during a 
calendar month divided by the number 
of discharges measured that month.

Batch or bulk discharge means any 
discharge of a discrete volume or mass 
of effluent from a pit, tank or similar 
container that occurs on a one time or 
infrequent or irregular basis.

Batch or bu lk treatm ent means any 
treatment of a discrete volume or mass 
of effluent from a pit, tank, or similar 
container prior to discharge.

Blow-out preventer control flu id  is 
fluid used to actuate the hydraulic 
equipment on the blow-out preventer.

BOD5 means five day biochemical 
oxygen demand.

B oiler blowdown is discharge from 
boilers necessary to minimize solids ,

build-up in the boilers, includes vents 
from boilers and other heating systems.

Clinkers are small lumps ox melted 
plastic.

C oastal means all waters of the United 
States (as defined at 40 CFR 122.2) 
landward of the territorial seas.

COD is chemical oxygen demand.
Com pletion flu ids are salt solutions, 

weighted brines, polymers or various 
additives used to prevent damage to the 
well bore during operations which 
prepare the drilled well for hydrocarbon 
production. These fluids move into the 
formation and return to the surface as a 
slug with the produced water. Drilling 
muds remaining in the wellbore during 
logging, casing and cementing 
operations or during temporary 
abandonment of the well are not 
considered completion fluids and are 
regulated by drilling fluids 
requirements.

Ik iily  maximum discharge lim itation  
means the highest allowable “daily 
discharge” during the calendar month.

D eck drainage is all waste resulting 
from platform washings, deck washings, 
spills, rainwater, and runoff from curbs, 
gutters, and drains, including drip pans 
and wash areas.

D esalinization unit discharge means 
wastewater associated with the process 
of creating fresh water from seawater.

D iatom aceous earth filter m edia 
means filter media used to filter 
seawater or other authorized completion 
fluids and subsequently washed from 
the filter.

D om estic waste is discharges from 
galleys, sinks, showers, safety showers, 
eye wash stations, hand wash stations 
and laundries.

Drill cuttings are particles generated 
by drilling into the subsurface 
geological formations and carried to the 
surface with the drilling fluid.

Drilling flu id  is any fluid sent down 
the hole, including drilling muds and 
any specialty products, from the time a 
well is begum until final cessation of 
drilling in that hole.

Excess Cement Slurry is the excess 
cement including additives and wastes 
from equipment washdown after a 
cementing operation.

Free Oil is oil that causes a sheen 
when discharges are released or when a 
static sheen test is used.

Form ation test flu ids are the discharge 
that would occur should hydrocarbons 
be located during exploratory drilling 
and tested for formation pressure and 
content.

Garbage means all kinds of victual, 
domestic and operational 
waste . . . generated during the 
normal operation of the ship and liable 
to be disposed of continuously or i
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periodically . . . (See MARPOL 73/78 
regulations).

Grab sam ple is a single representative 
effluent sample taken at the recognized 
discharge point in as short a period of 
time as feasible.

Graywater means drainage from 
dishwater, shower, laundry, bath, and 
washbasin drains and does not include 
drainage from toilets, urinals, hospitals, 
and drainage from cargo areas. (See 
MARPOL 73/78 regulations).

Inverse em ulsion drilling flu ids means 
an oil-based drilling fluid that also 
contains a large amount of water.

Maximum hourly rate means the 
greatest number of barrels of drilling 
fluids discharged within one hour, 
expressed as barrels per hour.

MGD refers to units of flow 
measurement, as million gallons per 
day.

MPN means the most probable 
number.

Muds, cuttings, and cem ent at the 
seafloor  are discharges which occur at 
the seafloor prior to installation of the 
marine riser and during marine riser 
disconnect and well abandonment and 
plugging operations.

No Activity Zones are those areas 
identified by MMS where no structures, 
drilling rigs, or pipelines will be 
allowed. See Areas of Biological 
Concern.
, No Discharge A reas are areas 

specified by EPA where discharge of 
pollutants may not occur.

Packer Fluid  means low solids fluids 
between the packer, production string 
and well casing, (See workover fluids).

Priority Pollutants are those chemicals 
or elements identified by EPA, pursuant 
to section 307 of the Clean Water Act, 
and 40 CFR 401.15. See Appendix A.

Sanitary waste means human body 
waste discharged from toilets and 
urinals.

Source water and sand  means water 
from non-hydrocarbon bearing 
formations for the purpose of pressure 
maintenance or secondary recovery, 
including the entrained solids.

Static Sheen  is the procedure 
described in Part IV, Section A.2. of the 
permit.

TDS means total dissolved solids.
Territorial Seas is “the belt of the seas 

measured from the line of ordinary low 
water along that portion of the coast 
which is in direct contact with the open 
ocean and the line marking the seaward 
limit of inland waters, and extending 
seaward a distance of three miles”
(CWA Section 502).

Toxic Pollutants (See Priority 
Pollutants, Appendix A)

Treated wastewater from  dew atered  
drilling flu ids and cuttings means 
wastewater from dewatering activities 
(including but not limited to reserve pits 
which have been flocculated or 
otherwise chemically or mechanically 
treated to meet specific discharge 
conditions) and any waste commingled 
with this water.

TSS means total suspended solids.
U ncontaminated ballast/bilge water is 

seawater added or removed to maintain 
proper draft of a vessel.

Uncontam inated Freshw ater means 
freshwater which is returned to the 
receiving stream without the addition of 
any chemicals; included are (1) 
Discharges of excess freshwater that 
permit die continuous operation of fire 
control and utility lift pumps, (2) excess 
freshwater from pressure maintenance 
and secondary recovery projects, (3) 
water released during the training and 
testing of personnel in fire protection,
(4) water used to pressure test piping,
(5) once-through, non-contact cooling 
water, and (6) potable water released 
during transfer and tank emptying 
operations and condensate from air 
conditioning units.

Uncontam inated Seaw ater is seawater 
which is returned to the sea without the 
addition of chemicals. Included are: (1) 
Discharges of excess seawater which 
permit the continuous operation of fire 
control and utility lift pumps, (2) excess 
seawater from pressure maintenance 
and secondary recovery projects, (3) 
water released during the training and 
testing of personnel in fire protection,
(4) sea-water used to pressure test 
piping, and (5) once-through, non- 
contact cooling water.

Visual Sheen  means a ‘silvery’ or 
‘metallic’ sheen, gloss, or increased 
reflectivity; visual color; or iridescence 
on the water surface.

Well Treatment (stim ulation) Fluids 
means any fluid used to restore or 
improve productivity by chemically or 
physically altering hydrocarbon-bearing 
strata after a well has been drilled.
These fluids move into the formation 
and return to the surface as a slug with 
the produced water. Stimulation fluids < 
include substances such as acids, 
solvents and propping agents.

W orkover Fluids means salt solutions, 
weighted brines, polymers or other 
specialty additives used in a producing 
well to allow safe repair and 
maintenance or abandonment 
procedures. High solids drilling fluids 
used during workover operations are not 
considered workover fluids by 
definition and therefore must meet 
drilling fluid effluent limitations before ■ 
discharge may occur. Packer fluids, low ; 
solids fluids between the packer, 
production string and well casing, are 
considered to be workover fluids and 
must meet only the effluent 
requirements imposed on workover 
fluids.

Table 1.— P ermit Conditions and Discharge Monitoring Frequency

Effluent characteristic Discharge limitation
Monitoring requirements

Measurement frequency Sample type/method Recorded value(s)

(A) Drilling Fluids— no discharge.
(B) Drill Cuttings— no discharge.
(C ) Treated Wastewater from Drilling Fluids/Cuttings, Dewatering Activities, and Pit Closure Activities.

Free o i l ............................... No free o i l ......................... OnrA/rjay 1 Visual sheen on receiving 
water 2.

Number of days sheen ob
served.

Daily maximum.
Daily maximum.
Daily maximum.
Daily maximum. 
pH value.

Oil and grease....... ............. 15 mg/I.............................. Once/day1 .............
T S S  ........................................ 50 m g/I.................................. Once/day1 ......
T D S ........................................ 3,000* mg/I 3 .......................... Once/day 1 ......................... Grab
C O D  ......................... . 200 m g/I............................ Once/day1 ........................ Grab
P H ............................ ........... 6.0-9.Ò4 ............................ Once/day1 ........................ G r a b ...................................
Chlorides ............................ 500 m g / | 3 .......................... Once/day1 ........................ G r a b ................................... Daily maximum.

Hazardous M etals ..............
1,000 mg/I 3 ....................... Once/day1 ........................ G r a b .................................. Daily maximum.
No discharge3 ................... Once/day1 ........................ G r a b .................................. Daily maximum.
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T a b le  1 .— Per m it  C o n d itio n s  an d  D is c h a r g e  Mo n ito r in g  F r e q u e n c y — C ontinued

Monitoring requirements
Effluent characteristic Discharge limitation

Measurement frequency Sample type/method Recorded value(s)

I  Volume................ Report (b b ls )................... Once/day1 ...... ...... ...... . Estim ate.......................... Daily total.8

1  (D) Deck Drainage.

I  Free oil .............................

■  Volume ...................................

No free o i l ............... ............

Report (b b ls ).......................

O nce/day*...........................

Once/month ........................

Visual sheen on receiving 
water18.

Estim ate...............................

Number of days sheen ob
served.

Monthly total.8

■  (E) Formation Test Fluids—No discharge of formation test fluids to lakes, rivers, streams, bays and estuaries. Exception: for bays and estuaries 
I where no chloride standards have been established by the Texas Water Commission, the following discharge limitations arid monitoring re- 
I quirements shall apply:

■  Free o i l .............................

■  pH....
■  Volume ...___ __ .........___

No free o i l .......................

6.0-9.04..........................
Report (b b ls )...... .............

Once/discharge................

Once/discharge................
Once/discharge................

Visual sheen on receiving 
water 2.

G r a b ................................
Estim ate..........................

Number of days sheen ob
served. 

pH value.
Monthly total.8

(F) Well Treatment, Completion, and Workover Fluids— There shall be no discharge of well treatment, completion and workover fluids to lakes, 
rivers, streams, bays or estuaries. Exception: for bays and estuaries where no chloride standards have been established by the Texas Water 
Commission, the following limitations and monitoring requirements shall apply:

Priority Pollutants................ No discharge....................... Certification 7 ......................
Free o i l .................................. No free o i l ........ .................. Once/day' ..... ............ ......... Visual sheen on receiving 

water2.
Number of days sheen ob

served.
pH.......... 6.0-9 .04 ............................... Once/day1 ........................... G r a b ...................................... pH value.
Volume__....____ ___ ____ Report (b b ls )...................... t Once/month1 ...................... Estim ate............................... Monthly total.

|(G) Sanitary Waste.

■Solids ...................______ ... No floating solids............... Once/day......... .................... Observation8 ...................... Number of days solids ob-
served.

■  B0D5 45 mg/l ............................... .. Once/quarter....................... G r a b ...................... ............... Daily maximum.
■ t s s ........ 45 m g/l................................. Once/quarter....................... G r a b ...................................... Daily maximum.
1  Fecal _____  ___ ____....“ 200/100 m l ........................... Once/week........................... G r a b ...................................... Daily maximum.
■  Flow......................... ............. Report (M GD) .................. Once/month ......................... Estim ate............................... Monthly avg.8.

■ ( H )  Domestic Waste.

■ S o lid s  ..........  ....... No discharge8

I) Miscellaneous Discharges: Desalinization Unit Discharge, Blowout Preventer Fluid, Uncontaminated Ballast Water, Uncontaminated Bilge 
Water, Mud, Cuttings, and Cement at the Seafloor, Uncontaminated Seawater, Boiler Blowdown, Excess Cement Slurry, Diatomaceous Earth 
Filter Media, Uncontaminated Freshwater including potable water releases during tank transfer and emptying operations, and condensate 
from air conditioner units.

¡Fre e  o il No free o i l ............................ Once/day1 ............. Visual sheen on receiving Number of days sheen ob-
water2. served

ob-

1. When discharging.
2. Discharge is possible during times other than when a visual sheen observation is possible, if the static sheen test method is used.
3. See permit: Part II A.3.b.
4. pH at the point of discharge shall not be less than 6.0 or greater than 9.0.
5. When discharging and when the facility is manned.
6. Information Shall be recorded, but not reported unless specifically requested by EPA.

_ 7 . No discharge except in trace amounts. Certification that each discharge does not contain priority pollutants (except in trace amounts) on 
FMR’s will suffice for reporting priority pollutant limits. Information on the specific chemical composition shall be recorded but not reported unless 
[guested by EPA.

Monitoring by visual observation of the surface of the receiving water in the vicinity of outfall(s) shall be done during daylight at the time of 
ximum estimated discharge.

■  Annex V of M ARPOL 73/78 prohibits the discharge of “garbage” including food wastes, incineration ash and clinkers. Graywater, drainage 
pom dishwater, shower, laundry, bath, and washbasins may be discharged.

<0. Monitoring of visual sheen to be made at times when visual observations can be made.
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Appendix A— Priority Pollutant List

Acenaphthene
A crolein
Acrylonitrile
Benzene
Benzidine
Carbon tetrachloride (tetrachloromethane) 
Chlorobenzene
1 ,2 ,4-trichlorobenzene 
Hexa chlorobenzene
1 .2- dichl oroethane
1.1.1 -trichloroethane 
Hexachloroethane
1.1 ,-d ich 1 oroethane
1 .1 .2- trichloroethane
1 .1 .2.2- tetrachloroethane 
Chloroethane 
B is(2-chloroethyl) ether 
2-chloroethy! vinyl ether (m ixed) 
2-chloronaphthalene
2 .4 .6- trich lorophenol 
Parachlorom etacresol 
Chloroform  (trichlorom ethane)
2-ch lorophenol
1.2- dichlorobenzene
1 .3- d ichlorobenzene
1.4- dichlorobenzene
3.3- d ichlorobenzene
1 .1- d ichloroethylene
2 .4- d ich lorophenol
1 .2- d ichloropropane
1 .2- dichloropropylene (1,3-dichloropropene)
2 .4- dim ethylphenol
2 .4- dini trotoluene
2.6- dinitrotoluene
1.2- diphenylhydrazine 
Ethylbenzene 
Fluoranthene
4-chlorophenyl phenyl ether 
4-bromophenyl phenyl ether 
B is(2-chloro isopropyl) ether 
B is(2-chloroethyoxy) m ethane 
M ethylene chloride (dichlorom ethane)

Methyl chloride (dichloromethane)
Methyl bromide (bromomethane)
N-nitrosodiphenylamine
Bromoform (tribromomethane)
Dichlorobromomethane
Chlorodibromomethane
Hexachlorobutadiene
Hexachlorocyclopentadiene
Isophorone
Naphthalene
Nitrobenzene
2-nitrophenol
4-nitrophenol
2.4- dinitrophenol
4.6- dinitro-o-cresol 
N-nitrosodimethylamine 
N-nitrosodi-n-propylamine 
Pentachlorophenol 
Phenol
Bis(2-ethylhexyl) phthalate 
Butyl benzyl phthalate 
Di-n-butyl phthalate 
Di-n-octyl phthalate 
Diethyl Phthalate
Dimethyl phthalate 1,2-benzanthracene 

(benzo(a)anthracene)
Benzo (a) pyrene (3,4-benzopyrene)
3.4- Benzofluoranthene (benzo (b) 

fluoranthene)
11.12- benzofluoranthene (benzoib) 

fluoranthene)
Chrysene
Acenaphthylene
Anthracene
1.12- benzoperylene (benzo(ghi)perylene) 
Fluorene
Phenanthrene
1.2.5.6- dibenzanthracene (dibenzo(h) 

anthracene) Indeno (1,2,3-cd) pyrene(2, 
30-phenylene pyrene) Pyrene 
Tetrachloroethylene

Toluene
Trichloroethylene
Vinly chloride (chloroethylene)Aldrin'

2,3,7,8-tetrachloro-dibenzo-p-dioxin (TCDD) 
Dieldrin
Chlordane (tech, mixture and metabolites)
4.4- DDT
4.4- DDE (p,p-DDX)
4.4- DDD (p,p-TDE)
Alpha-endosulfan 
Beta-endosulfan 
Endosulfan sulfate 
Endrin
Endrin aldehyde 
Heptachlor
Heptachlor epoxide (BHC-hexachloro 

cyclohexane)
Alpha-BHC
Beta-BHC
Gamma-BHC (lindane)
Delta-BHC (PCB-polychlorinated biphenyls) 
PCB-1242 (Arochlor 1242)
PCB-1254 (Arochlor 1254)
PCB-1221 (Arochlor 1221)
PCB-1232 (Arochlor 1232)
PCB-1248 (Arochlor 1248)
PCB-1260 (Arochlor 1260) .
PCB-1016 (Arochlor 1016)
Toxaphene
Antimony
Arsenic
Asbestos
Beryllium
Cadmium
Chromium
Copper
Cyanide, Total
Lead
Mercury
Nickel
Selenium
Silver Thallium Zinc

[FR Doc. 93-22914 Filed 9-20-93; 8;45 am) 
BiLUNO CODE 6560-60-P
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DEPARTMENT OF EDUCATION

Secondary Education and Transitional 
Services for Youth With Disabilities 
Program

AGENCY: Department of Education. 
ACTION: Notice of Final Funding 
Priorities for Fiscal Years 1994 and
1995.

SUMMARY: The Secretary announces 
priorities for fiscal years 1994 and 1995 
under the Secondary Education and 
Transitional Services for Youth with 
Disabilities Program. The Secretary 
takes this action to focus Federal 
financial assistance on identified 
national needs. These priorities are 
intended to increase student 
involvement in transition planning, to 
develop alternative programs for youth 
who have dropped out of school or are 
at risk of dropping out, and to replicate 
exemplary models or components of 
models in multi-district sites. The 
priorities also assist State and local 
entities in complying with the transition 
requirements of Part B of the 
Individuals with Disabilities Education 
Act (IDEA).
EFFECTIVE OATES: These priorities take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
these priorities, call or write the 
Department of Education contact 
person.
FOR FURTHER INFORMATION CONTACT: 
Joseph Clair, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 4622, Switzer Building, 
Washington, DC 20202-2644. 
Telephone: (202) 205-9503. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the TDD 
number at (202) 205-8169. 
SUPPLEMENTARY INFORMATION: The 
purpose of this program is (1) to assist 
youth with disabilities in the transition 
from secondary school to postsecondary 
environments, such as competitive or 
supported employment, and (2) to 
ensure that secondary special education 
and transitional services result in 
competitive or supported employment 
for youth with disabilities. The 
priorities in this notice provide support 
for demonstration, outreach, and 
research projects.

These priorities support National 
Education Goals 2 and 5 by assisting 
students with disabilities in developing 
competitive workplace skills through 
improved services and better trained 
service providers.

On June 23,1993 the Secretary 
published a notice of proposed

priorities for this program in the Federal 
Register (58 FR 34184).

Note: This notice of final priorities does 
not solicit applications. A notice inviting 
applications under this program is published 
in a separate notice in this issue of die 
Federal Register.

Analysis of Comments and Changes
In response to the Secretary’s 

invitation in the notice of proposed 
priorities, two parties submitted 
comments. An analysis of the comments 
follows. Technical and other minor 
changes—and suggested changes the 
Secretary is not legally authorized to 
make under applicable statutory 
authority—are not addressed.

Comment: One commenter requested 
that the priorities be expanded to 
include research and demonstration 
models that promote active involvement 
of business, community and government 
agencies with schools in support of 
transition outcomes for high school 
students with disabilities.

D iscussion: The Secretary recognizes 
the importance of collaboration with a 
range of organizations and agencies in 
developing outcome-oriented transition 
services. Strategies for involving 
business, the community, and 
government agencies have been 
identified by previous research and 
demonstration model projects as being 
critical in implementing model 
transition services. Therefore, both 
priority 2 (Model Demonstration 
Projects to Identify and Develop 
Alternatives for Youth with Disabilities 
Who Have Dropped Out of School or 
Are at Risk of Dropping Out of School) 
and priority 3 (Outreach Projects for 
Services for Youth with Disabilities) 
require appropriate involvement by 
these types of agencies and 
organizations,

Change: None.
Comment: One commenter suggested 

that the Department consider including 
an invitational priority to encourage 
projects that would address the unique 
needs of youth with attention deficit 
disorders.

D iscussion: The Secretary believes 
that all of the priorities in this notice are 
broad enough to allow for the support 
of projects focusing on a specific 
disabling condition (e.g., attention 
deficit disorders). However, because of 
the broad range of transitional needs of 
youth with disabilities, the Secretary 
does not wish to focus on any single 
population at this time..

Change: None.
Priorities: Under 34 CFR 75.105(c)(3) 

the Secretary gives an absolute 
preference to applications that meet any 
of the following priorities. The Secretary

funds under this program only 
applications that meet these absolute 
priorities:
Priority 1—Research Projects on Student 
Involvem ent in Transition Planning

Background: This priority supports 
research projects on the active 
participation of students with 
disabilities in the transition planning 
process. These projects must (1) identify 
factors that facilitate student 
involvement, and (2) develop material 
for national dissemination on effective 
interventions and strategies for 
increasing student involvement.

The Secretary is establishing this 
priority because the Part B regulations 
published at 57 FR 44794 (September 
29,1992) implementing The Individuals 
with Disabilities Education Act (IDEA) 
amendments pertaining to transition 
require that all students, beginning no 
later than age 16—and at a younger age, 
if determined appropriate—be invited to 
attend the Individualized Education 
Program (IEP) meeting at which a 
transition plan is to be developed (34 
CFR 300.344(c)). Section 602(a)(19) of 
IDEA further requires that transition 
services be based on an individual 
student’s needs, taking into account the 
student’s preferences and interests (See 
34 CFR 300.18(b)(1)). Projects supported 
under this priority are to develop 
interventions and strategies to help 
students identify their preferences and 
interests.

Material developed through two 
different efforts may be useful in 
developing interventions and strategies 
to increase student involvement. Since 
the original Part B regulations were 
published in 1977, information and 
training material has been developed to 
maximize the participation of parents, '■] 
teachers, and building supervisors, as 
well as related services personnel, in the 
IEP meeting. A second source of 
relevant information is being generated 
by projects funded to identify and teach 
skills necessary for self-determination, 
including decision-making, goal setting, 
and the ability to express preferences 
and make choices.

Priority: A research project on student 
involvement in transition planning 
must— >

(1) Identify the factors and barriers 
associated with the participation of 
students with disabilities in the 
transition process*,

(2) Identify specific interventions and 
strategies that are likely to lead to the 
increased participation of all students 
with disabilities. Interventions and 
strategies must consider alternative 
methods for eliciting student 
involvement, taking into account the
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severity level of a disability and the 
individual student's ability to 
communicate» including use of 
augmentative communication devices»

(3) Carry out the research using a 
conceptual framework, and research 
design that is based on previous 
research or theory and that provides a 
basis for the interventions and strategies 
to be studied. The research design must 
include difficult-to-servegroups. This 
framework must build upon existing 
materials developed fa) for other 
participants m die transition planning 
or IEP process, and  (b) for teaching the 
skills necessary for self-determination 
relative to the IEP process;

(4) j Conduct the research m a range of 
typical school settings;

(5) Conduct the research using 
methodological procedures designed to 
produce unambiguous foldings (a) 
regarding the effects of all interventions 
and strategies» as well as any findings
on interaction effects between particular 
approaches and particular 
characteristics of students or settings; 
and (b) for use in national, Sate» and 
local implementation and policy 
making;

(6) Produce and analyze a variety of 
descriptive and outcome data, including 
information regarding (a) student

| participation in the development of IEP 
| content (goals» objectives, activities, and 
services); end (b) satisfaction, of students 
with their transition plan;

|7) Prepare draft implementation 
guides containing all the proposed 
interventions and strategies for 
increasing student involvement in the 
transition planning or EEF process or, i f  
appropriate, both;

(8) Implement a plan to field test the 
I draft implementation guides in a range 
of school districts; and 

I (9) Prepare and disseminate finding?,
I ineluding final implementation guides, 
a& well as information about the student 

I participation, materials, to school 
I districts through the State educational 
[ agencies and fa other organizations.
I Priority 2—M odel D em onstration 
I Projects to Identify and D evelop 
I Alternatives fo r  Youth with D isabilities 
Who H aw  D ropped Out o f  S chool or 
Are at Risk o f  D ropping Out o f  S ch ool

Background: This priority supports 
model demonstration projects that 
develop, implement, evaluate, and 
disseminate new or improved 
exponents or strategies to identify, 

ĉruit, train, and place youth with 
disabilities who have dropped out of 
school or are at risk of dropping out of 
school.

Priority: A model demonstration 
project must—

(1) Build upon specific components or 
strategies based on theory , research , or 
evaluation. These components or 
strategies must include procedures to 
identify youth who are at risk of 
dropping out of school and to recruit 
youth with disabilities who have 
already dropped aid of school;

(2) include alternatives for engaging 
students in programs that provide 
functional literacy skills mid 
employment training and for serving 
students who refuse to return to» their 
previous school;

(3) Develop working relationships 
with the private sector, especially 
employers, rehabilitation personnel, mid 
local Private Industry Councils 
authorized by the Job Training 
Partnership Act;

(4) Target services to specific students 
(i.e., by age, disability, level of 
functioning, and membership in a 
special population, i f  appropriate);

(5) Produce detailed procedures and 
materials that enable others to 
successfully replicate the model as 
implemented in  the original rite;: and

(6) Evaluate the model at the original 
model development site and, if 
implemented at other sites, at tiroso sites 
to determine whether the model cam be 
adopted by other sites and yield similar 
results. The project must determine the 
effectiveness of the modei and its 
component or strategies, including 
multiple, functional student outcomes 
measures* other indices o f the effects of 
the model, and cori data associated with 
implementing the model.

invitational Priority? Within absolute 
priority 2 the Secretary is particularly 
interested in applications that meet tile 
following invitational priority.
However, under 34 CFR 75.105(c)(1), an 
application that meets this invitational 
priority does not receive competitive or 
absolute preference over other 
applications;

Projects designed to serve minority 
youth (e.g., Black, Hispanic, American 
Indian or Alaskan Native, Asian or 
Pacific Islander) or youth from urban 
areas with recognized high drop out 
rates.
Priority 3 —O utreach Projects fo r  
Services fo r  Youth With D isabilities

Background:This priority supports 
projects that assist in the adoption of 
proven models, components of models, 
or other exemplary practices designed to 
improve secondary education and 
transition services for youth with 
disabilities in areas such as continuing 
education, self-determination» 
vocational education and training, 
supported competitive employment,

leisure and recreation, and independent 
living.

Section 602(a)(20)(D) of the 
Individuals with Disabilities Education 
Act (IDEA) requires that a statement of 
needed transition services be included 
in the individualized education plan 
(IEP) for each student beginning no later 
than age 16, and at a  younger age; if 
determined appropriate, and that the 
services be updated on an annual basis. 
Currently, States are striving to provide 
improved transitional services to 
students with disabilities. Thus, State 
agencies and local service agencies need 
information and assistance in accessing 
the range of available, successful 
practices» curricula, and products.

The models* components of models, 
or exemplary practices selected for 
outreach need not have been developed 
through this program» Projects may 
disseminate and help replicate multiple 
models, components of models* or 
exemplary practices that were not 
developed by the applicant. To enhance 
the impact of outreach activities, 
projects are encouraged to select sites in 
multiple States.

Priority? An outreach project for 
services must—

(1) Disseminate information about and 
assist in replicating proven models, 
components of models, or exemplary 
practices that provide or Improve 
transition services for students with 
disabilities based on the specific needs 
of the sites selected for outreach;

(2) Develop written plans for 
implementation;

(3) Coordinate- its dissemination and 
replication activities with relevant State 
and local educational agencies, 
consumer organizations» administrative 
entities established in the service 
delivery area under the Job Training 
Partnership A d , and, if appropriate, 
projects funded under the State Systems 
for Transition: Services for Youth with 
Disabilities Program, as well as with 
technical assistance, information, and 
personnel development networks within 
the State;

(4) Include (a) services in community- 
based settings; (b) effective involvement 
of students and adults with disabilities 
in thé design, implementation, and 
evaluation of project activities* (c) 
coordination with schools, vocational 
rehabilitation agencies, adult service 
providers, and potential employers, if 
appropriate; and (d) assistance in 
identifying funding for assistive devices* 
and services;

(5) Ensure that the model, 
components of models, or exemplary 
practices are consistent with Part B of 
the RHEA, are state-of-the-art, and have- 
recent, unambiguous evaluation
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information supporting their 
effectiveness;

(6) Employ activities that include, but 
need not be limited to, public 
awareness, product development and 
dissemination, site development, 
training, and technical assistance;

(7) Describe the effects of model 
components (e.g., expected costs, 
needed personnel, staff training, 
equipment) on potential users, the 
sequence of implementation activities, 
and the criteria for selecting cooperating 
sites; and

(8) Evaluate the outreach activities to 
determine their effectiveness. The 
evaluation designs must include, but 
need not be limited to, measures of 
types and numbers of sites where 
outreach activities are conducted, 
number of persons trained, types of 
follow-up activities, number of youth 
and families served at the site where 
models were adopted or adapted, youth 
and family progress information, and 
changes in the model made by sites.
Intergovernmental Review

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is

to foster an intergovernmental 
partnership arid a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program.

App licab le Program Regulations: 34 
CFR part 326.

Program  A uthority: 20 U.S.C. 1425. 
(Catalog of Federal Domestic Assistance 
Number: Secondary Education and 
Transitional Services for Youth with 
Disabilities Program 84.158)

Dated: September 14,1993.
A ndrew  Pepin,
Acting Assistant Secretary fo r Special 
Education and Rehabilitative Services.
(FR Doc. 93-22982 Filed 9-20-93; 8:45 ami
BILLING CODE 4000-01-M

[CFDA No.: 84.158]

Secondary Education and Transitional 
Services for Youth With Disabilities

Notice inviting application for new 
awards for fiscal year (FY) 1994.

Purpose o f Program: To assist youth 
with disabilities in the transition from 
secondary school to postsecondary 
environments.

The priorities support National 
Education Goals 2 and 5 by assisting 
students with disabilities in developing 
competitive workplace skills through 
improved services and better trained 
service providers.

Eligible A pplicants: Institution of 
higher education, State or local 
educational agencies, and other public 
or private non-profit institutions or 
agencies may apply for a grant under 
this program.

Note: The Department is not bound by any 
estimates in this notice.

A pplicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR Parts 74, 75, 77, 79, 80, 81, 82, i 
85, and 86; and (b) The regulations for 
this program in 34 CFR Part 326.

Priorities: The priorities in the notice 
of final priorities for this program, as 
published elsewhere in this issue of the 
Federal Register, apply to these 
competitions.

A ppliations A vailable: October 20, 
1993.

S econdary E ducation and Transitional S ervices F or Youth W ith Disabilities P rogram

Deadline Deadline Esti-
Title and CFDA No.

for trans
mittal of 
applica-

for inter
govern

mental re-
Available 

funds '
Estimated range 

of awards
Estimated 

size of 
awards

mated
number

of

Project 
period in 
monthstions view awards

Research projects on student involvement in tran
sition planning (CFDA 84.158U).

4-08-94 6-07-94 $500,000 $240,000-260,000 $250,000 2 Up to 42.

Model demonstration projects to identify and de- 12-17-93 2-16-94 532,000 96,000-116,000 106,000 5 Up to 36.velop alternatives for youth with disabilities who 
have dropped out of school or are at risk of 
dropping out of school (CFDA 84.158D).

Outreach projects for services for youth with dis
abilities (CFDA 84.158Q).

3-28-94 5-27-94 707,000 91,000-111,000 101,000 7 Up to 36.

For A pplication: To request an 
application, telephone (202) 205-8485. 
Individuals who use a 
telecommunications device for the deaf 
(TDD) may call the TDD number at (202) 
205-8169.
FOR FURTHER INFORMATION CONTACT:

Michael Ward, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 4624, Switzer Building, 
Washington, DC 20202-2644. 
Telephone: (202) 205-6163. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the TDD 
number at (202) 205-8169.

Program  Authority: 20 U.S.C 1425. 
Dated: September 14,1993.

A ndrew  Pepin,

Acting Assistant Secretary fo r Special 
Education and Rehabilitative Service.
(FR Doc. 93-22983 Filed 9-20-93; 8:45 am] 
BILUNG CODE 4000-01-M
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 91

[Docket No. N-93-3668; FR-3572-N-01]

Comprehensive Housing Affordability 
Strategy

AGENCY: Office of the Secretary, HUD. 
ACTION: Notice of partial waiver of rule.

SUMMARY: This notice informs the public 
that the Secretary is waiving a provision 
of the rule on Comprehensive Housing 
Affordability Strategies (CHAS) that 
requires States and local governments to 
submit between October 1,1993 and 
December 31,1993 a housing strategy 
that covers an entire five-year period. 
The Secretary is waiving the provisions 
of § 91.19 and § 91.44 of the CHAS rule 
that require Local Governments and 
States to submit a strategy covering a 
five-year period, permitting the 
jurisdictions to choose the length of 
time (presumably shorter) to be covered 
by the strategy this year. The Secretary 
is waiving these provisions because the 
Department expects to issue a rule 
changing the CHAS rule and other rules 
to consolidate and streamline planning 
requirements in one document. Until 
that process is complete, the 
Department does not want jurisdictions 
to be burdened unnecessarily by 
preparing a strategy for a full five-year 
period when that strategy and plans for 
future years may be superseded by a 
new consolidated planning document. 
DATES: September 21,1993.
FOR FURTHER INFORMATION CONTACT:
With respect to the Comprehensive 
Housing Affordability Strategy: Mary 
Kolesar, Director, Program Policy 
Division, Office of Affordable Housing 
Programs, Office of Community 
Planning and Development, 451 
Seventh Street SW., Washington, DC 
20410, telephone (202) 708-2470 (voice) 
or (202) 708-2565 (TDD). These are not 
toll-free numbers.

With respect to the Housing and 
Community Development Strategy: 
Joseph F. Smith, Acting Director, Policy 
Coordination Unit, Office of Community 
Planning and Development, 451 
Seventh Street, SW., Washington, DC 
20410, telephone (202) 708-1283 (voice) 
or (202) 708-2565 (TDD). These are not 
toll-free numbers.
SUPPLEMENTARY INFORMATION:

1. Purpose
The Department of Housing and 

Urban Development intends to reduce

the burden of administering the Housing 
and Community Development programs 
by consolidating the planning and 
application requirements into a single 
housing and community development 
strategy. The new housing and 
community development strategy, to be 
prescribed by rule, will integrate the 
following submissions into one 
consolidated document: The CHAS, the 
Community Development Plan, the 
CDBG Final Statement and the HOME 
Program Description.
II. Background

Since Fiscal Year 1975, the 
Department has required the 
preparation of a local planning 
document as a condition to receipt of 
certain types of local funding. First, the 
Housing Assistance Plan (HAP) was 
required under the Community 
Development Block Grant Program.
With the enactment of the Stewart B. 
McKinney Homeless Assistance Act, a 
Comprehensive Homeless Assistance 
Plan (CHAP) was required for 
Emergency Shelter Grants Program 
recipients.

The Cranston-Gonzalez National 
Affordable Housing Act created two 
new planning documents for use by 
States and units of general local 
government—the CHAS and the 
Community Development Plan. The 
CHAS provision incorporated useful 
elements of the HAP and CHAP into a 
single planning document for 
addressing housing needs. The 
Community Development Plan 
provision required State and local 
governments to describe nonhousing 
community development needs and 
strategies for meeting those needs.

The Housing and Community 
Development Act of 1992 amended the 
provisions of the Cranston-Gonzalez 
National Affordable Housing Act 
governing the CHAS and the 
Community Development Plan by 
adding new CHAS requirements and 
limiting the focus of the Community 
Development Plan to CDBG funds.

The Department of Housing and 
Urban Development plans to 
consolidate and integrate these State 
and local planning and submission 
requirements into one comprehensive 
document that addresses their needs in 
areas such as housing, infrastructure, 
amenities, community development, 
economic development, and human 
services. Consequently, the Department 
is waiving the requirement that the 
complete Comprehensive Housing 
Affordability Strategy that is due 
between October 1,1993 and December
31,1993 include a strategy that covers 
an entire five-year period. Instead,

grantees may choose to develop their 
strategy and discuss their plans for only 
the coming year, or some other length of 
time.

On February 4,1991, HUD issued an 
interim rule that described the 
requirements for the preparation of State 
and local comprehensive housing 
affordability strategies. Jurisdictions that 
submitted a complete CHAS document 
for Fiscal Year 1992 covering the entire 
five year period to follow were required 
to submit an annual update each year 
that was based on their five-year 
strategy. Because 1990 census data were 
not available for the preparation of the 
initial FY 1992 five-year strategy, 
jurisdictions based their strategy on 
existing data, which, for most 
jurisdictions, were drawn from the 1980 
census. Section 91.55 of that rule 
required submission of a complete 
housing strategy for a new five-year 
cycle when major new census data 
became available.

HUD issued a final CHAS rule on 
September 1,1992, after an extensive 
public comment period.The required 
contents of the strategy were 
reorganized into three major 
components, a Community Profile, a 
Five-Year Strategy, and an Annual Plan, 
although HUD noted that a new five- 
year plan based on 1990 Census data 
would not be due until fiscal year 1994. 
Instructions for developing and 
completing a CHAS Annual Plan for 
Fiscal Year 1993 were issued on 
September 11,1992. Instructions for 
developing and completing a Five-Year 
CHAS for new CDBG Entitlement 
communities and new HOME consortia 
were issued on October 15,1992. 
Guidance for developing a complete 
CHAS submission under the final rule 
and the new CHAS requirements 
imposed by the Housing and 
Community Development Act of 1992 is 
contained in instructions in CPD 
Notices 93-02 and 93-03, both dated 
January 11,1993. HUD issued a revised 
final rule implementing new CHAS 
requirements made by the Housing and 
Community Development Act of 1992 
on March 12,1993 (58 F R 13686).
III. Waiver

Pursuant to the authority of § 91.99, 
the Department has determined that the 
need to avoid unnecessary duplication 
of the effort involved for States and 
local governments in developing for an 
entire five-year period a strategy and 
specific plans that may soon be 
outdated constitutes good cause to 
waive the requirements of §§ 91.19 and 
91.44 that the strategy component of a 
complete submission cover an entire 
five-year period. Consequently, these
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requirements to develop a 
comprehensive strategy and detailed 
plans for a new five-year period are 
waived.

Jurisdictions have the discretion to 
determine the length of time to be 
covered by the strategy required by 
§§ 91.19 and 91.44. They may find it 
convenient to prepare a strategy for a 
shorter period of time. If they choose to 
prepare the strategy for a one-year 
period, some elements of §§ 91.19 and 
91.44 will overlap with requirements of 
§§91.21 and 91.46. To prevent 
duplication of effort in that case, the 
provisions of § 91.19 or § 91.44 that 
overlap—paragraph (d)(2)(ii); the 
“specific actions and steps” in 
paragraph (e); paragraph (f); and 
“actions * * * [to] reduce lead-based 
paint hazards” in paragraph (g)—are 
waived, to permit submission of the 
information only once, as part of the 
annual plan.

This waiver does not waive the 
requirement of §§ 91.70(b) that a 
complete CHAS document based on 
newly released 1990 census data be 
submitted this year, nor the 
requirements of § 91.17(b)(1) and 
§ 91.42(b)(1) that the needs assessment 
include projections over a five-year 
period, since that provision is required 
by the statute.

More specifically, whenever the term 
“five-year period” is used in §§ 91.19 or 
91.44, it should be interpreted for this 
year to mean simply “period.”
Whenever the term “next five years” is 
used in those sections, it should be 
interpreted this year to mean “period 
covered.” In §§ 91.46(a)(1), 91.60(b)(2), 
91.80(a)(1), and 91.82(a), the term “five- 
year strategy” should be interpreted to 
mean simply “strategy.”

Insofar as the definitions found in 
§ 91.5 of “complete submission,” 
“primary housing activity,” “secondary 
housing activity,” and “substantial 
amendment,” are tied to a “five-year” 
strategy, such a five-year limitation may 
be ignored.
IV. CHAS Options

For Fiscal Year 1994, local 
governments and States may, as 
previously required by rule, submit a 
complete housing strategy covering a 
new five-year cycle, or, pursuant to this 
waiver, they may instead submit a 
complete CHAS document that develops 
a strategy covering a shorter period. 
These complete housing strategies must 
be based on the newly available special 
tabulations of 1990 census data that 
HUD made available to HOME and 
CDBG jurisdictions in May 1993 (or 
more recent or reliable data, where 
available), and they must address the 
additional CHAS requirements 
contained in the Housing and 
Community Development Act (HCDA) 
of 1992, as embodied in changes to the 
governing regulation (24 CFR part 91).

These complete housing strategies 
must be submitted to HUD between 
October 1,1993 and December 31,1993. 
Jurisdictions submitting either CHAS 
option must follow the instructions of 
CPD Notice 93-02 (Local Jurisdictions) 
or CPD Notice 93-03 (States), both dated 
January 11,1993. Jurisdictions that 
choose to submit a CHAS covering a 
one-year period must follow completely 
the instructions in Sections I and in of 
CPD Notices 93-02 and 93-03. When 
following the instructions for Section II, 
however, they may develop a strategy 
and establish priorities for only Fiscal 
Year ’94 rather than an entire five-year

period. Moreover, to avoid duplication 
with Section Ill’s Annual Plan, they may 
omit discussion of specific actions or 
steps planned for the ensuing one-year 
period in the following portions of 
Section II:
il.c.i.B—Strategy to Address Negative 

Effects,
II.d.ii.B—Overcoming Gaps—Actions,
n.e—Public Housing Improvements, 
H.f—Public Housing Resident 

Initiatives, and
Il.g—-Lead-Based Paint Reduction.
In addition, these jurisdictions (one-year 
option) may describe the investment 
plan required by Section Q.b.ii. for the 
coming year instead of the coming five- 
year period.
V. Housing and Community 
Development Strategy

The new housing and community 
development strategy (which 
consolidates the CHAS, Community 
Development Plan, CDBG Final 
Statement and HOME Program 
Description) will be the subject of rule 
making. The Department expects to 
require all jurisdictions, including those 
that submit a CHAS covering a new five- 
year cycle, to submit the new 
consolidated housing and community 
development strategy in Fiscal Year 
1995. The new housing and community 
development strategy will be due at 
least 45 days before the start of the 
community development program year 
selected by each community.

Dated: September 14,1993.
A ndrew  M . Cuomo,
Assistant Secretary fo r Community Planning 
and Development.
[FR Doc. 93-22993 Filed 9-20-93; 8:45 am)
BILLING CO D E 4210-32-M
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DEPARTMENT OF EDUCATION

Services for Children With Deaf- 
Blindness Program

AGENCY: Department of Education.
ACTION: Notice of final funding priority 
for Fiscal Years 1994 and 1995.

SUMMARY: The Secretary announces a 
priority for fiscal years 1994 and 1995 
under the Services for Children with 
Deaf-Blindness Program. The Secretary 
takes this action to focus Federal 
financial assistance on an identified 
national need. This priority provides 
Federal support for research validation 
and implementation activities to 
enhance services to infants, toddlers, 
children, and youth who are deaf-blind. 
EFFECTIVE DATE: This priority takes effect 
either 45 days after publication in the 
Federal Register or later if the Congress 
takes certain adjournments. If you want 
to know the effective date of this 
priority, call or write the Department of 
Education contact person.
FOR FURTHER INFORMATION CONTACT: 
Charles Freeman, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 4617, Switzer Building, 
Washington, DC 20202-2644.
Telephone: (202) 205—8165. Individuals 
who use a telecommunications device 
for the deaf (TDD) may call the TDD 
number at (202) 205-8169. 
SUPPLEMENTARY INFORMATION: The 
purpose of the program is to assist 
States in assuring the provision of early 
intervention, special education, and 
related services to infants, toddlers, 
children, and youth with deaf
blindness; and to support research, 
development, replication, preservice 
and inservice training, parental 
involvement activities, and other 
activities to improve services to 
children with deaf-blindness.

This priority responds to the need to 
improve educational practice by 
supporting research validation and 
implementation projects that fill the gap 
between knowledge and practice for 
infants, toddlers, children, and youth 
who are deaf-blind. Projects are 
intended to build capacity to effectively 
provide (1) educational services to these 
children in school and community 
settings alongside their peers without 
disabilities, or (2) early intervention 
services to these children in home and 
community settings.

Through the provision of improved 
services and better trained service 
providers, this priority supports 
National Education Goals 1 and 5 by 
assisting infants, toddlers, children, and 
youth who are deaf-blind to enter school

ready to learn, and when they become 
adults, to compete in a global economy.

On June 23,1993 the Secretary 
published a notice of proposed 
priorities in the Federal Register (58 FR 
34174).

Note: This notice of final priority does not 
solicit applications. A notice inviting 
applications under this program is published 
in a separate notice in this issue of the 
Federal Register.

Analysis of Comments and Changaa
In response to the Secretary's 

invitation in the notice of proposed 
priority, ope party submitted a 
comment. An analysis of the comment 
follows. Technical and other minor 
changes—and suggested c h a fe s  the 
Secretary is not legally authorized to 
make under applicable statutory 
authority—are not addressed.

Com m ent: One commenter expressed 
concern that the proposed priority 
focused solely on the validation of 
research findings with other disability 
groups for use with students who are 
deaf-blind. This focus, according to the 
commenter, does not address the need 
to develop program methods based 
exclusively on work with children with 
deaf-blindness or the need fra primary 
research with this population.

D iscussion: The priority, as proposed, 
provides for the validation and 
implementation of research finding« 
from either studies with students who 
are deaf-blind or relevant research with 
other groups of students. Though the 
Secretary agrees that there are unique 
aspects of deaf-blindness that require 
primary research specifically with that 
population, the purpose of this 
particular priority is to maximize the 
benefits for children who are deaf-blind 
by shortening the time lag between all 
relevant research and practice.

Changes: None.

Priority
Under 34 CFR 75.105(c)(3) the 

Secretary gives an absolute preference to 
applications that meet the following 
priority. The Secretary funds under this 
competition only applications that meet 
this absolute priority:
Priority—R esearch Validation and  
Im plem entation Projects fo r Children  
Who A re Deaf-Blind

Background
Educational researchers and 

practitioners have long acknowledged 
the time lag between the discovery of 
new knowledge and the implementation 
of that knowledge in applied settings. In 
addition, new research findings, 
including those related to hearing

impairment, visual impairment, and 
other disabilities, have not been rapidly 
or systematically applied to children 
who are deaf-blind.

Factors that impede the 
implementation of research findings are 
numerous and include the following: (1) 
Failure to describe research findings in 
a manner or form that practitioners can 
easily understand and use; (2) 
inadequate or insufficient field tests of 
research findings to determine the 
effectiveness of the new practices with 
children who are deaf-blind; (3) failure 
to examine how contextual factors affect 
the implementation of the new practice 
with children who are deaf-blind (e.g., 
small, diverse population of children; 
implementation costs; personnel 
training requirements; school and 
community attitudes toward the 
practice); and (4) insufficient attention 
to demonstrating new practices in 
schools that welcome visitors from other 
local educational agencies and, thereby, 
promote the dissemination and use of 
research findings.

This priority, therefore, supports 
projects that Validate relevant research 
findings by translating those findings 
into procedures usable by personnel 
serving children who are deaf-blind, 
implementing new educational 
procedures in typical classroom 
settings, implementing new early 
intervention procedures in home and 
community settings, and evaluating the 
effectiveness of the new procedures in 
meeting the early intervention and 
educational needs of children who are 
deaf-blind.

The Secretary anticipates supporting a 
variety of projects that address different 
early intervention and educational 
needs of children who are deaf-blind. 
Relevant areas of investigation may 
include findings that could improve 
techniques to enhance cognitive 
development, physical development, 
communication skills (e.g., use of 
augmentative devices and assistive 
technology), social skills (including 
social interaction and friendship 
formation skills), independent living 
skills (including self-determination, 
mobility and other community living '* 
skills), and use of recreation or leisure 
time, as well as more traditional skill 
areas including academic achievement 
and transition and employment skills.

The Secretary also anticipates that 
projects would, if appropriate for the 
planned activities, form a consortium 
with one or more research institutions at 
other locations. This type of approach 
may be necessary to (1) validate the new 
approaches with multiple children and 
in multiple settings or (2) replicate 
initial evaluation findings.



Federal Register /  Vol. 58, No. 181 /  Tuesday, September 21, 1993 / Notices 49161

Priority
To be considered for funding under 

this priority, a research validation and 
implementation project must—

(1) Address one or more of the 
relevant areas of investigation identified 
in the background section of this 
priority or a closely related issue;

(2) Identify specific research 
findings—and the interventions or 
strategies based on those findings—that 
will be implemented and evaluated;

(3) Translate research findings into 
demonstrable practice that provides the 
informational bridge necessary to (a) 
move research into practice, and (b) 
reduce the time lag between research 
and implementing practice for children 
who are deaf-blind;

(4) Design the project activities in a 
manner that is likely to improve 
services for children who are deaf-blind 
and their families;

(5) Conduct the project activities in 
typical school and community settings;

(6) Carry out the project activities 
within a conceptual framework that 
provides a basis for the research 
findings selected, the interventions or

strategies to be implemented and 
evaluated, the evaluation design, and 
the target population;

(7) Conduct the evaluation activities 
using methodological procedures that 
will produce unambiguous findings (a) 
regarding the effects of the interventions 
or strategies and interaction effects 
between particular approaches and 
particular groups of children or 
particular contexts; and (b) for use in 
national, State, and local policy analysis 
contexts; and

(8) Produce a variety of descriptive 
and outcome data, including (a) 
information regarding the settings, the 
service providers, the children, and, if 
applicable, their families, targeted by 
the project (e.g., age, disabilities, skill 
and ability levels, and membership in a 
special population, if appropriate); and 
(b) multiple, performance outcome data 
regarding the children and families who 
are the focus of the interventions or 
strategies.
Intergovernmental Review

This program is subject to the 
requirements of Executive Order 12372

and the regulations in 34 CFR part 79. 
The objective of the Executive Order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program.

A pplicable Program  Regulations: 34 CFR 
part 307.

Program  Authority: 20 U.S.C. 1422. 
(Catalog of Federal Domestic Assistance 
Number: Services for Children with Deaf- 
Blindness 84.025)

Dated: September 14,1993.
A ndrew  Pepin,

Acting Assistant Secretary for Special 
Education and Rehabilitative Services.
(FR Doc. 93-22994 Filed 9-20-93; 8:45 ami 
BILUNQ CODE 4000-01-P
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration

14 CFR Parts 125 and 135

[Docket No. 27459; Notice No. 93-12]

RIN 2120-AF09

Training and Checking in Ground Icing 
Conditions

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking 
(NPRM).

SUMMARY: This proposal would require 
parts 125 and 135 certifícate holders to 
check their airplanes for contamination 
(i.e. frost, ice or snow) before Jtakeoff, 
when ground icing conditions exist. Part 
125 certifícate holders, consistent with 
the testing requirements of that part, 
would be required to provide pilot 
testing and, part 135 certificate holders 
would be required to provide pilot 
training, in ground deicing/anti-icing 
procedures. This rule is necessary 
because accident statistics and 
experience indicate the importance of 
effectively determining whether the 
airplane’s wings and control surfaces 
are free of all frost, ice, or snow prior 
to attempting a takeoff. The proposal is 
intended to provide an added level of 
safety to flight operations in adverse 
weather conditions under parts 125 and 
135.
DATES: Comments must be submitted on 
or before October 6,1993.
ADDRESSES: Comments on this notice 
should be mailed, in triplicate, to: 
Federal Aviation Administration, Office 
of the Chief Counsel, Attention: Rules 
Docket (AGC-200), Docket No. 27459, 
800 Independence Avenue, SW., 
Washington, DC 20591. Comments 
delivered must be marked Docket No. 
27459. Comments may be examined in 
room 915G weekdays between 8:30 a.m. 
and 5 p.m., except on Federal holidays. 
FOR FURTHER INFORMATION CONTACT:
Larry Youngblut, Flight Standards 
Service, Regulations Branch, AFS-240, 
Federal Aviation Administration, 800 
Independence Avenue, SW.,
Washington, DC 20591, telephone (202) 
267-8096.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to 

participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Comments relating to 
the environmental, energy, federalism, 
or economic impact that might result

from adopting the proposals in this 
notice are also invited. Substantive 
comments should be accompanied by 
cost estimates. Comments should 
identify the regulatory docket or notice 
number and should be submitted in 
triplicate to the Rules Docket address 
specified above. All comments received 
on or before the closing date for 
comments specified will be considered 
by the Administrator before taking 
action on this proposed rulemaking. The 
proposal contained in this notice may 
be changed in light of comments 
received. All comments received will be 
available, both before and after the 
closing date for comment, in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
substantive public contact with Federal 
Aviation Administration (FAA) 
personnel concerned with this 
rulemaking will be filed in the docket. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must include a preaddressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 27459.” The postcard will be 
date stamped and mailed to the 
commenter. The FAA is not able to 
provide a longer comment period for 
this NPRM because of the need to issue 
an interim final rule before the 1993-94 
winter season. Comments received after 
the comment period closes will not be 
considered nor will the FAA consider 
requests to extend the comment period.
Availability of NPRMs

Any person may obtain a copy of this 
NPRM by submitting a request to the 
Federal Aviation Administration, Office 
of Public Affairs, Attention: Public 
Inquiry Center, APA-430, 800 
Independence Avenue, SW.,
Washington, DC 20591, dr by calling 
(202) 267-3484. Communications must 
identify the notice number of this . 
NPRM.

Persons interested in being placed on 
the mailing list for future NPRMs 
should request from the above office a 
copy of Advisory Circular No. 11-2A, 
Notice of Proposed Rulemaking 
Distribution System, which describes 
the application procedure.
Background
T he “Clean A ircraft” Concept

In November of 1992, amended 
regulations for operations conducted 
under part 121 during icing conditions 
took effect (57 FR 44924; September 29, 
1992). The old part 121 regulation, 
which was comparable to the current 
regulations in parts 125 and 135, relied

on the basic “clean aircraft” concept 
that no person may take off an airplane 
when frost, ice, or snow is adhering to 
the wings, control surfaces, or 
propellers of the airplane (§§ 121.629, 
125.221,135.227). The basis of this 
concept is that the presence of even 
minute amounts of frost, ice, or snow 
(referred to as “contamination”) on 
particular airplane surfaces can cause a 
potentially dangerous degradation of 
airplane performance and unexpected 
changes in airplane flight 
characteristics. Under all of these 
regulations, ultimate responsibility for 
determining whether the airplane is free 
of contamination in icing conditions 
and thus complies with the “clean 
aircraft” concept rests with the pilot-in
command (PIC). Both the FAA and 
industry have developed guidance and 
recommended procedures that are 
designed to assist the PIC in making that 
determination. These procedures 
include monitoring weather conditions I 
and temperature changes, visually 
inspecting the wings, and using deicing 
/anti-icing fluids.

When conditions conducive to the 
formation of frost, ice, or snow on 
airplane surfaces exist at the time of 
takeoff, airplane surfaces must be 
checked for contamination. When 
contaminants are adhering to airplane 
surfaces, these contaminants must be 
removed before takeoff except in certain 
situations involving frost, which are 
discussed later. Because of the wide 
variations in airplane design and 
performance characteristics, methods 
for removing contamination for part 185 
and part 125 airplanes vary greatly. 
Airplanes may be deiced by applying 
heated water followed by undiluted 
glycol-based fluid, by applying a heated 
water/glycol solution, by mechanically 
brushing the snow or ice off, or by 
placing the airplane in a hangar until 
the frost, ice, or snow melts. Currently, 
anti-icing, which is the treatment of the 
airplane with undiluted* glycol-based 
fluid to prevent frost, ice, or snow from 
adhering to aircraft surfaces, is not 
commonly used in part 135 operations.
Previous Part 121 R ulem aking

In 1992, due to a number of accidents 
that had occurred in part 121 operations 
during ground icing conditions and in 
response to industry-wide 
recommendations to improve the safety 
of operations during these conditions, 
the FAA amended tide part 121 
regulations concerning the operation of 
aircraft during ground icing conditions. 
The amended regulations retained the 
“clean aircraft” concept and in addition, 
required part 121 certificate holders to 
establish and comply with an FAA-
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approved ground deicing anti-icing 
program. An approved part 121 program 
includes: (1) Ground training, and 
qualification and testing requirements 
for all flight crewmembers and all other 
personnel the certificate holder uses in 
implementing its program; (2) 
procedures for the use of holdover times 
after application of deicing/anti-icing 
fluids; and (3) airplane check 
procedures. The amended part 121 
regulations require that pilots be 
provided with the training, information, 
procedures, and ground support that 
they need for ultimately deciding if 
takeoff can be safely accomplished.

The amended part 121 regulations 
were implemented as an interim final 
rule in order to allow public comment 
on the effectiveness of the amended rule 
during the 1992-93 winter season. At 
the time of the part 121 rulemaking, the 
FAA did not include parts 125 and 135 
because of the limited time available 
and the need for further FAA review to 
determine the appropriateness of 
applying a similar rule to other 
operations. Since that time, the FAA has 
reviewed the accident history for part 
125 and 135 operations, conferred with 
industry representatives, and studied 
the recommendations from the National 
Transportation Safety Board (NTSB) and 
the General Accounting Office (GAO).
Accident History

According to NTSB records, 14 
ground icing related accidents and 
incidents involving airplanes operating 
under part 135 occurred during the 
period 1984-1992. Most of these 
acddents/incidents involved part 135 
non-scheduled cargo questions; three 
involved either non-scheduled or 
scheduled passenger carrying 
operations. Four of the accidents 
resulted in a total of seven fatalities. 
While the NTSB identified other 
probable causes in some of these 
accidents/incidents, in all 14 cases the 
NTSB identified the existence of frost, 
ice, or snow on the wings or other 
critical surfaces of the airplane as a 
probable cause.

A common thread throughout these 
accidents/incidents was the pilots' 
apparent lack of awareness of the 
potential hazard from even small 
amounts of frost, ice, or snow on an 
airplane's wings and control surfaces.
For instance, one pilot lost his life in an 
accident involving a non-scheduled 
cargo operation in Morrisonville, NY, on 
March 19,1984. Prior to the accident, 
after identifying the presence of ice 
accumulation of the leading edges and 
upper wing surfaces, the pilot declined 
the use of a hangar to warm the airplane 
and instead attempted to remove the ice

from the leading edges by hand. In 
another accident in Vienna, Missouri, 
on March 3,1988, a pilot of a night 
cargo operation and another person lost 
their lives after taking off in known 
icing conditions. Before the flight, a line 
service noticed ice on the aircraft’s 
wings and suggested its removal, but the 
pilot declined.
NTSB and GAO R ecom m endations

Before the part 121 ground deicing 
rulemaking, the NTSB had issued 
numerous recommendations that 
addressed issues involving airplane 
ground icing and deicing. Many of these 
recommendations were addressed in the' 
1992 rulemaking. However, in its earlier 
recommendations and its comments on 
the proposed part 121 rule and the 
interim final rule, the NTSB 
recommended that the FAA apply the 
new deicing requirements to operators 
under parts 125 and 135. The NTSB, 
with the exception of one member of the 
Board, urged the FAA to amend parts 
125 and 135 when amending part 121.

Similarly, in a November 1992 report 
that commended the FAA for its part 
121 rulemaking and the speed of that 
rulemaking, the GAO stated that, in its 
view, safety would be improved by 
making commuter airlines subject to 
more stringent regulations governing 
ground operations during icing 
conditions.
The Proposed Rule

The FAA initially considered 
requiring part 135 operations to comply 
with a deicing program identical to that 
required for part 121 operations. This 
option seemed reasonable because icing 
conditions exist regardless of the type of 
operation conducted. Furthermore, ice 
contamination detrimentally affects the 
flight characteristics of all airplanes. At 
the same time, however, the FAA 
recognized that significant differences 
exist between typical part 135 and part 
121 operations and that these 
differences affect the procedures 
typically used during ground icing 
conditions.

Part 135 airplanes vary greatly in both 
size and aerodynamic design. In is  
allows the wings to be more readily 
viewed from inside the cockpit of the 
airplane. The pilots in part 135 
operations are usually more personally 
involved than part 121 pilots in the 
individual details of flight preparation, 
including computing weight and 
balance, filing flight plans, and checking 
weather forecasts, as well as checking 
for any contamination that might adhere 
to the airplane. Turnaround time is 
often faster for part 135 airplanes than 
for larger 121 airplanes, and part 135

airplanes often experience shorter 
delays waiting for takeoff because their 
runway requirements are more flexible 
than those requirements for larger part 
121 airplanes.

In consideration of these differences 
and the results of accident 
investigations, which point primarily to 
a lack of training for pilots on the effects 
of contamination, the FAA has decided 
that it is not necessary to propose the 
same ground deicing/anti-icirig program 
required for part 121, but instead 
proposes to amend pilot training 
requirements under part 135 to include 
instruction about the hazards associated 
with operating in icing conditions. The 
proposed training for pilots is intended 
to help prevent the problems that were 
identified in those accident 
investigations where pilots apparently 
did not understand that even a small 
amount of contamination on airplane 
surfaces is dangerous and takeoff should 
never be attempted if contamination is 
adhering to the airplane. The knowledge 
gained through the proposed training 
requirements would help prevent icing 
accidents in part 135 airplane 
operations.

In addition to training, the proposed 
rule would also require that, whenever 
frost, ice, or snow may reasonably be 
expected to adhere to the airplane, 
either an approved pretakeoff 
contamination check is completed 
within five minutes of takeoff or there 
is compliance with either an approved 
alternative procedure, such as having 
ice detectors or sensors installed on the 
airplane's wings and control surfaces, or 
there is compliance with the part 121 
deicing/anti-icing rule. Compliance 
with the part 121 deicing/anti-icing rule 
would be an alternative to always 

• conducting thè pretakeoff 
contamination check prior to takeoff.

Operations conducted under part 125 
are also being included in this proposed 
rule. Part 125 applies to passenger 
carrying and cargo carrying operations 
conducted, when common carriage is 
not involved, in airplanes with a seating 
configuration of 20 or more passengers 
or a maximum payload capacity of 6,000 
pounds or more. There are presently 
only 37 active part 125 certificate 
holders. Although the FAA’s review of 
accident history does not reveal any 
ground icing accidents or incidents 
affecting part 125 operations, the types 
of airplanes flown are similar to those 
used in parts 121 and 135, the same 
airports are used, and the same weather 
conditions are encountered. Thus, 
operations conducted under part 125 are 
equally susceptible to the hazards of 
operating during ground icing 
conditions. While most part 125
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operations use the same type of 
airplanes that are used in part 121 
operations, the size and scope of the 
part 125 operations are more similar to 
part 135 operations. For this reason, the 
FAA is proposing testing requirements 
for part 125 comparable to the training 
requirements being proposed for part 
135. Unlike part 135, which contains 
pilot training requirements, part 125 
contains only pilot testing requirements. 
Therefore, under the proposed rule, 
pilots operating under part 125 would 
be required to be tested on all of the 
subject areas relating to ground icing 
conditions and procedures contained in 
the proposed part 135 training 
requirements. Part 125 certificate 
holders would also be required to 
comply with the same operating 
requirements as part 135 operators. 
Pretakeoff contamination checks for 
parts 125 and 135 would be conducted 
for the specific aircraft type involved 
and approved by the Administrator.

However, for those part 125 and 135 
certificate holders who do not anticipate 
operating during ground icing 
conditions, they would not have to train 
or test their pilots, and they would not 
have to develop pretakeoff 
contamination check procedures as 
described in this NPRM. If certificate 
holders who choose not to train or 
develop procedures encounter ground 
icing conditions, they will not be able 
to operate until weather conditions 
improve. Thus, the FAA is providing 
flexibility for certificate holders to 
determine to what extent these 
requirements are applicable to their 
operations.

The present provisions in parts 125 
and 135 allowing takeoff with polished 
frost would be retained. In addition, the 
proposed amendments to parts 135 and 
125 would not change the FAA’s policy 
of permitting takeoff with small 
amounts of frost on the underwings of 
certain airplanes when this frost is 
caused by cold soaked fuel and when 
the takeoff is within aircraft 
manufacturer established limits 
accepted by FAA aircraft certification 
offices and stated in aircraft 
maintenance manuals and aircraft flight 
manuals. Language has been included in 
the proposed rule to make it clear that 
takeoffs with frost under the wing in the 
area of the fuel tanks are permitted if 
authorized by the Administrator.

Helicopter operations conducted 
under part 135 have not been included 
in this proposed rule because, in its 
review of icing related accidents and 
incidents, the FAA has not identified 
any accident history for these types of 
operations that suggests that additional 
training or a special inspection

requirement would be necessary and 
because helicopter operations differ in 
many ways from airplane operations 
under part 135. However, the “clean 
aircraft" concept in § 135,227(a) would 
continue to apply to helicopters.

The specific requirements for training 
or testing of pilots and pretakeoff 
contamination check procedures are 
further discussed below.
Training or Testing o f Pilots

Training under part 135 for operations 
during icing conditions would have to 
include initial and recurrent ground 
training for all pilots, other than those 
operators who use only (me pilot in the 
certification holder’s operations. This 
exception is due to the fact that part 135 
does not require these certificate holders 
to establish and maintain an approved 
pilot training program. However, it 
should be noted that these certificate 
holders who conduct single pilot 
operatipns must comply with all the 
operational requirements of this 
proposed rule.

Initial training for part 135 pilots 
would cover the areas described below 
and would include airplane-specific 
training as appropriate. Recurrent 
training would include a review erf areas 
covered in initial training, any changes 
in a certificate holder’s procedures for 
operating in icing conditions, and 
changes that relate to specific airplanes. 
Comparable knowledge would have to 
be demonstrated for part 135 operations, 
as provided in the proposed $ 125.287.

Training or testing would cover the 
following areas:

(1) If deicing fluids are used by die 
certificate holder, how holdover times 
relate to these fluids, how holdover 
times are used, and what variables 
might adversely affect the holdover 
times. Holdover time is the estimated 
time the application of deicing or anti
icing fluid will prevent the formation of 
frost or ice, and the accumulation of 
snow on the treated surfaces of an 
airplane.

(2) Airplane deicing/anti-icing check 
procedures to ensure that the airplane’s 
wings, control surfaces, propellers, 
engine inlets, and other critical surfaces, 
as defined in the aircraft flight manual, 
are free of contamination, as well as 
aircraft-type-specific pretakeoff 
contamination check procedures and 
responsibilities.

(3) Procedures for communication 
between pilots and other affected 
personnel.

(4) Airplane surface contamination 
and critical area identification and 
knowledge of how airplane 
contamination adversely affects airplane 
performance and flight characteristics.

(5) Types and characteristics of 
deicing/anti-icing fluids, if used by the 
certificate holder.

(6) Cold weather preflight inspection 
procedures.

(7) Techniques for recognizing 
contamination on the airplane.
P retakeoff Contamination Check 
Procedures

In addition to the proposed training or 
testing requirements, the FAA proposes 
that part 125 and part 135 certificate 
holders accomplish an approved 
pretakeoff contamination check anytime 
conditions are such that frost, ice, or 
snow may reasonably be expected to 
adhere to the airplane.

A pretakeoff contamination check is a 
check to make sure the wings and 
control surfaces are free of frost, ice, or 
snow. Takeoff must occur within 5 
minutes after completing the check. It 
may be accomplished from within or 
outside the aircraft and may be visual or 
tactile or a combination, as long as the 
check is adequate to ensure the absence 
of contamination. Pretakeoff 
contamination check procedures for 
each specific type of aircraft operated by 
the certificate holder must be 
established by the certificate holder and 
must be approved by the certificate 
holder’s FAA Principal Operations 
Inspector (POI) and referenced within 
the certificate holder’s operations 
specifications.

Instead of the pretakeoff 
contamination check, certificate holders 
may use an approved alternate 
procedure, such as having ice detectors 
or sensors installed on the airplane’s 
wing and control surfaces, or complying 
with the part 121 deicing/anti-icing 
rule. Compliance with the part 121 
deicing/anti-icing rule would be an 
alternative to always conducting the 
pretakeoff contamination check prior to 
takeoff. Certificate holders who are 
interested in this alternative should 
consult the “Proposed Advisory 
Circular on Ground Deicing and Anti
icing Program,” which was published 
concurrently with the interim final part 
121 deicing/anti-icing rule (57 FR 
44944; September 29,1992).
Im plem entation

Hie proposed effective date for all 
part 125 and 135 certificate holders is 
November 1,1993. A certificate holder 
who intends to operate in ground icing 
conditions on or after November 1,
1993, would have to amend its 
approved training or testing program, 
initially train or test its pilots, develop 
procedures for accomplishing pretakeoff 
contamination checks for each type 
airplane and have the FAA approve
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these procedures. The FAA is 
developing advisory material to help 
certificate holders comply with this 
proposed rule.

Tne FAA is aware that requiring all 
pilots to be fully trained or tested by the 
effective date could be both financially 
and logistically impractical for some 
certificate holders. Therefore, in 
instances where training or testing 
cannot be completed as part of a 
certificate holder’s established initial 
training or testing program by the 
effective date, the certificate holder may 
submit training or testing materials for 
approval by the certificate holder’s POL. 
For purposes of initial training/testing, 
if pilots complete these approved 
materials, the FAA will consider initial 
training/testing provisions of this 
proposed rule satisfied. If some 
operators believe it may be impossible 
to fully train or test pilots by the 
effective date, the FAA requests 
comments on how expeditiously 
operators could accomplish the training 
or testing.
Long-Term FAA Actions

The problem of airplane ground 
deicing/anti-icing is broader than just 
the decision of a pilot in command on 
whether to attempt a takeoff. Airport 
and air traffic control procedures, 
airplane design, and other areas have 
been addressed in NTSB 
recommendations and elsewhere. 
Building on the experience gained from 
part 121 operations during the winter of 
1992-93, the FAA and the aviation 
industry are continuing their efforts to 
address these related issues. Efforts in 
some areas, such as airport and air 
traffic control procedures, are already 
underway. Other efforts, such as 
potential airplane design changes that 
require long-term research, will be 
undertaken, either by the FAA, the 
industry, or, subject to available 
funding, as joint govemment/industry 
projects.

Tne 1992 rulemaking together with 
this proposed rulemaking, if 
implemented, would further the efforts 
of the FAA, and parts 121,125, and 135 
certificate holders to improve safety for 
all types of operations during ground 
icing conditions.
Paperwork Reduction Act

The reporting and recordkeeping 
requirement associated with this rule is 
being submitted to the Office of 
Management and Budget for approval in 
accordance with 44 U.S.C. chapter 35 
under the following:

DOT No:
OMB No.: New.
Administration: FAA.

Title: Training and Checking in 
Ground Icing Conditions.

N eed fo r  Inform ation: If adopted, this 
NPRM requires each part 125 certificate 
holder to develop FAA approved testing 
and each part 135 certificate holder to 
develop FAA approved training for 
ground icing conditions. Part 125 and 
part 135 certificate holders would also 
be required to develop procedures for 
conducting a pretakeoff contamination 
check. Each of these training and testing 
requirements also has a recordkeeping 
requirement associated with it.

Proposed Use o f  This Inform ation:
The FAA requires this information to 
evaluate each certificate holder’s 
proposed procedures and ensure 
certificate holders are operating at the 
highest possible level of safety during 
ground icing conditions.

Frequency: One-time.
Burden Estim ate: 11,400 total hours.
R espondents: Parts 125 and 135 

certificate holders.
Form(s): None.
Average Burden Hours Per 

Respondent: 38.
For further information contact: The 

Information Requirements Division, M - 
34, Office of the Secretary of 
Transportation, 400 Seventh Street SW., 
Washington, DC 20590, (202) 366-4735 
or the Office of Management and 
Budget, Office of Information and 
Regulatory Affairs, Desk Office for the 
FAA, New Executive Office Building, 
room 3228, Washington, DC 20503,
(202) 395-7340. It is requested that the 
comments sent to OMB also be sent to 
the FAA rulemaking docket for this 
proposed action.
Regulatory Evaluation Summary

The FAA determined that this 
rulemaking is not “major” as defined by 
Executive Order 12291. Therefore, no 
Regulatory Impact Analysis is required. 
Nevertheless, in accordance with 
Department of Transportation policies 
and procedures, the FAA has evaluated 
the anticipated costs and benefits. Those 
costs and benefits are summarized 
below. (A detailed discussion of costs 
and benefits is contained in the full 
evaluation in the docket for this NPRM).
Costs

The FAA estimates that the total 
compliance cost of this proposed rule 
would be $7.7 million over the next 10 
years, in 1992 dollars. On a discounted 
basis (using a 7 percent rate of interest), 
the total potential cost is $6.4 million. 
This estimate is based on costs to 
comply with three proposed 
requirements: (1) Initial Training/ 
Testing of Pilots, (2) Recurrent Training/ 
Testing of Pilots, and (3) Modification of

the Training/Testing Program. The cost 
of each of these components is 
discussed below.
Initial Training/Testing o f  Pilots

The FAA assumes that all pilots 
under part 125 would receive initial 
testing and pilots under part 135 would 
receive initial training of one hour 
during the first year after this proposed 
rule becomes effective. Training and 
testing would be for pilots-in-command 
(PICs) and pilots second-in-command 
(SICs). Costs for these pilots are based 
on their hourly wage rates of $62 and 
$33, respectively. The cost of initial 
training and testing was derived based 
on the total number of PICs and SICs 
that are expected to be trained 
multiplied by their respective hourly 
wages.

Based on aircraft data obtained from 
the FAA Flight Standards Service 
Office, Information Management 
Section, there are an estimated 10,500 
active fixed-wing aircraft operating 
under parts 125 and 135. However, 
many of these aircraft operate in 
climates that do not experience icing 
conditions; therefore, FAA estimates 
that about 7,300 (approximately 70 
percent) would be affected by this 
proposed rule. In order to estimate the 
total number of pilots that would be 
trained, the number of affected airplanes 
was multiplied by four pilots (two 
active and two reserve); this is 
approximately 29,300 pilots. 
Multiplying the number of pilots trained 
by their average hourly wage rate of $48 
results in initial training/testing costs of 
$1.4 million (or $1.3 million, 
discounted).
Recurrent Training/Testing o f Pilots

The recurrent training/testing 
required annually for each pilot would 
start in the second year of the ten-year 
time frame of the proposed rule. The 
FAA estimates that the training Would 
take approximately 15 minutes and cost 
$12 ($48 per hour .25) per pilot. This 
cost estimate multiplied by the total 
number of pilots (29,300) results in 
estimated annual recurrent training 
costs of $350,000. Over the next ten 
years, this cost would be $3.2 million 
(or $2.2 million, discounted).
M odification o f  Training/Testing 
Program

While the FAA cannot precisely 
estimate to what extent operators would 
incur costs as the result of modifying 
their respective training/testing 
programs, this evaluation assumes that 
some additional costs would be 
incurred. To calculate these costs, the 
FAA estimated that this proposed rule
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would affect 97 scheduled part 135 
operators, 24)43 unscheduled part 135 
operators, and 26 part 125 operators. 
The one-time cost estimate of $2,700 
(scheduled part 135 operators) and 
$1,350 (part 125 and unscheduled part 
135 operators) fortraining/testing 
program modifications multiplied by 
the total number of operators amounts 
to $3.1 million (or $2.9 million, 
discounted). The FAA solicits 
comments from the aviation 
community, particularly operators 
under parts 125 and 135, with regard to 
the estimated training costs and total 
compliance costs.
Benefits

This proposed rule would generate 
potential safety benefits of $14.8 million 
(or $10.4 million, discounted) over the 
next 10 years, in 1992 dollars. These 
benefits would be reduction in fatalities, 
serious injuries, and property loss from 
accidents involving ice contamination 
for airplane operations under parts 125 
and 135.

To estimate the potential benefits 
associated with this proposed rule, the 
FAA examined all of the part 135 icing 
accidents that have occurred from 1984 
to 1992. A similar effort was employed 
for part 125 operations; however, there 
were no icing accidents or incidents 
involving part 125 operators. Between 
1984 and 1992, there were 14 accidents 
with 7 fatalities, 2 serious injuries, and 
8 minor injuries. These accidents were 
examined closely to answer the 
following questions:

• To what extent would this proposed 
rule have prevented the accident from 
occurring?

• What other factors (other than ice 
on the airframe) contributed to the 
accident?

• If there were other factors, how 
much did these factors contribute to the 
accident?

The analytical approach employed to 
quantify the potential safety benefits 
focuses on the increased safety 
awareness resulting from this proposed 
additional training and testing and the 
improved checking procedures. Under 
this proposed rule, a pilot would most 
likely perform a visual pretakeoff 
contamination check prior to departure. 
Alternatively, certificate holder’s may 
have FAA approved ice detectors or 
sensors installed on the airplane’s 
critical surfaces, or may comply with 
the part 121 deicing/anti-icing interim 
rule.

The FAA recognizes that there are 
many uncertainties when dealing with 
winter storms, human error, etc, and 
that even under this proposed rule, it is 
possible that an accident may occur.

Some of the 14 known accidents 
identified in this evaluation may have 
occurred even in the absence of icing 
conditions. Consequently, for purposes 
of this evaluation, the FAA is claiming 
as benefits generated by this proposed 
rule, only 60 percent of the casualty 
losses from those 14 accidents. This 
estimate is based on the FAA’s 
knowledge of ice contamination, similar 
issues related to part 121 operations, 
and review of those part 135 accidents 
involving icing conditions. The FAA 
realizes that some members of the 
public may want to comment on the 
FAA’s decision to claim as benefits only 
60 percent of the casualty losses from 
the 14 known accidents. Therefore, the 
FAA solicits comments from the 
aviation community on the likelihood of 
this proposed rule preventing these 
types of accidents.

To estimate the potential benefits of 
this proposed rule, the FAA calculated 
the average annual number of accidents/ 
incidents over the nine-year period. 
There were 14 accidents/incidents over 
the nine-year period averaging 1.6 (14/b) 
per year. Similarly, the average annual 
number of fatalities and serious injuries 
were .8 (Vs) and .2 (2/9), respectively. In 
order to provide the public and 
government officials with a benchmark J  
comparison of the expected safety 
benefits of rulemaking actions with 
estimated costs in dollars, the FAA 
currently uses a minimum value of $2.5 
million to statistically represent a 
human fatality avoided and $640,000 for 
each serious injury. Thèse values are 
applied to the .8 annual fatalities and .2 
annual serious injuries over the next ten 
years. After including the average 
annual replacement value of the 
airplanes involved in these accidents/ 
incidents, which is estimated to be 
approximately $280,000, the total 
benefits would be $23.7 million. 
Claiming only 60 percent of the benefits, 
the potential benefits would be $14.8 
million, or $10.4 million discounted.
Conclusion

This proposed rule is expected to 
impose total costs estimated at $6.4 
million (discounted) compared to total 
potential safety benefits estimated at 
$10.4 million (discounted). Therefore, 
the FAA has determined that this 
proposed rule would be cost-beneficial.
Initial Regulatory Flexibility 
Determination

The Regulatory Flexibility Act of 1980 
(RFA) was enacted by Congress to 
ensure that small entities are not 
unnecessarily and disproportionately 
burdened by government regulations.
The RFA requires government agencies

to determine whether rules that would 
have “a significant economic impact on 
a substantial number of small entities’* 
and, in cases where they would, to 
conduct a Regulatory Flexibility 
Analysis.

According to FAA Order 2100.14A: 
Regulatory Flexibility and Guidance, a 
substantial number of small entities is 
defined as a number which is not less 
than eleven and which is more than 
one-third of the small entities subject to 
a proposed or existing rule. A 
significant economic impact on a small 
entity is an annualized net compliance 
cost which, when adjusted for inflation, 
equals or exceeds the significant cost 
threshold for the entity type under 
review.

The entities that would be affected by 
this proposed rule are small operators 
that own, but not necessarily operate, 
nine or fewer aircraft. The FAA 
estimates that there are 26 operators 
under part 125, with an average of about 
two aircraft owned per operator. The 
FAA also estimates that there are 2,140 
part 135 operators (97 scheduled and 
2,043 unscheduled). On average, the 
unscheduled operators own fewer than 
four aircraft each. The scheduled 
operators own, on average, slightly more 
than 14 aircraft. Multiplying the $7.7 
million cost of this proposed rule by a 
capital recovery factor of .14278 (10 
years, 7%), results in an annualized cost 
estimate of $1.1 million. This estimate 
of $1.1 million was subsequently 
divided by the total number of operators 
(2,166) and resulted in an estimated 
annual cost impact of about $500 per 
operator. This annualized cost estimate 
is less than the annualized threshold 
cost of $4,600 (1992 dollars). Therefore, 
this proposed rule would not impose a 
significant economic impact on a 
substantial number of small aircraft 
operators.
International Trade Impact Statement

This proposed rule would have no 
impact on the competitive posture of 
either U.S. carriers doing business in 
foreign countries or foreign carriers 
doing business in the United States.
This assessment is based cm the fact that 
this proposed rule would impact 
operators engaged in U.S. domestic 
operations. Because foreign operators do 
not engage in U.S. domestic operations, 
this proposed rule would have no effect 
on them.
Environmental Assessment

The proposed rule is a federal action 
that is subject to National 
Environmental Policy Act (NEPA). 
Under applicable guidelines of the 
President’s Council on Environmental
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Quality and agency procedures 
implementing NEPA, the FAA will 
prepare an enviropmental assessment 
(E A) to determine the need for an 
environmental impact statement (EIS) or 
whether a finding of no significant 
impact (FONSI) would be appropriate.
40 CFR 1501.3, FAA Order 1050.1D, 
appendix 7, par. 3(a).

The FAA’s preliminary review 
suggests that an EIS would not be 
required. The FAA believes that the rule 
will not promote significant additional 
use of deicing fluids. However, the FAA 
invites comments on any environmental 
issues associated with this proposed 
rule, and specifically requests 
comments on the following: (1) Whether 
the proposed rule will increase the use 
of deicing fluids, (2) the impact, if any, 
of using these deicing fluids on 
taxiways "just prior to takeoff," and (3) 
containment methods currently used 
that can be adapted to other locations on 
an airport.

Upon receiving public comments on 
these issues, the FAA will, after 
consideration of all relevant issues, 
.determine the potential environmental 
impacts of the proposed rule.
Federalism Implications

The changes proposed by this NPRM 
would not have a substantial direct 
effect mi the States, on the relationship 
between the National Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that the 
proposed amendments would not have 
federalism implications requiring the 
preparation of a Federalism Assessment.
Conclusion

For the reasons discussed in the 
preamble, and based on the findings in 
the Initial Regulatory Flexibility 
Determination and the International 
Trade Impact Analysis, the FAA has 
determined that this proposed 

! regulation is not major under Executive 
Order 12291. In addition, the FAA 
certifies that this proposal, if adopted, 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. This proposal is 
considered significant under Order DOT 

I 2100.5, Policies and Procedures for 
I Simplification, Analysis, and Review of 

Regulations. A draft regulatory 
evaluation of the proposal, including an 
Initial Regulatory Flexibility 

I Determination and International Trade 
hnpact Analysis, has been placed in the 
docket. A copy may be obtained by

contacting the person identified under 
FOR FURTHER INFORMATION CONTACT.

List of Subjects
14 CFR Part 125

Air carriers, Air transportation, 
Aviation safety, Safety.
14 CFR Part 135

Air carriers, Air taxi, Air 
transportation, Aviation safety, Safety.
The Proposed Amendment

In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend parts 125 and 135 of 
the Federal Aviation Regulations (14 
CFR parts 125 and 135) as follows:

PART 125— CERTIFICATION AND 
OPERATIONS: AIRPLANES HAVING A 
SEATING CAPACITY O F  20 OR MORE 
PASSENGERS OR A MAXIMUM 
PAYLOAD CAPACITY O F  6,000 
POUNDS OR MORE

1. The authority citation for part 125 
continues to read as follows:

Authority: 49 U.SX11354,1421 through 
1430 and 1502; 49 U.S.C. 106(g) (revised,
Pub. L. 97-449, January 12,1983).

2. Section 125.221 is amended by 
revising paragraph (a), by redesignating 
paragraphs (b) through (d) as paragraphs
(c) through (e), respectively, and by 
adding a new paragraph (b) to read as 
follows:

S 125.221 Icing conditions: Operating 
limitations.

(a) No pilot may take off an airplane 
that has frost, snow, or ice adhering to 
any propeller, windshield, wing, 
stabilizing or control surface, to a 
powerplant installation, or to an 
airspeed, altimeter, rate of climb, or 
flight attitude instrument system, except 
under the following conditions:

(1) Takeoffs may be made with frost 
adhering to the wings, or stabilizing or 
control surfaces, if the frost has been 
polished to make it smooth.

(2) Takeoffs may be made with frost 
under the wing in the area of the fuel 
tanks if authorized by the 
Administrator.

(b) No certificate holder may 
authorize an airplane to take off and no 
pilot may take off an airplane any time 
conditions are such that frost, ice, or 
snow may reasonably be expected to 
adhere to the airplane unless the pilot 
has completed the testing required 
under § 125.287(a)(9) and unless one of 
the following requirements is met:

(1) A pretakeoff contamination check, 
that has been established by the 
certificate holder and approved by the 
Administrator for the specific airplane

type, has been completed within five 
minutes prior to takeoff. A pretakeoff 
contamination check is a check to make 
sure the wings and control surfaces ore 
free of frost, ice, or snow.

(2) The certificate holder has an 
approved alternative procedure and 
under that procedure the airplane is 
determined to be free of frost, ice, or 
snow.

(3) Hie certificate holder has an 
approved deicing/anti-icing program 
that complies with § 121.629(c) of this 
chapter and the takeoff complies with 
that program.
* * * • *

3. Section 125.287 is amended by 
removing "and” at the end of paragraph 
(a)(7), removing the period at the end of 
paragraph (a)(8) and adding a semicolon 
in its place, and adding a new paragraph 
(a)(9) to read as follows:

$125£87 Initial end recurrent pilot testing 
requirements.

(a)* * *
(9) Knowledge and procedures for r 

operating during ground icing 
conditions, (i.e., any time conditions are 
such that frost, ice, or snow may 
reasonably he expected to adhere to the 
airplane), if the certificate holder 
expects to authorize takeoffs in ground 
icing conditions, including:

(i) The use of holdover tunes when 
using deicing/anti-icing fluids.

(ii) Airplane deicing/anti-icing 
procedures, including inspection and 
check procedures and responsibilities.

(iii) Communications.
(iv) Airplane surface contamination 

(i.e., adherence of frost, ice, or snow) 
and critical area identification, and 
knowledge of how contamination 
adversely affects airplane performance 
and flight characteristics.

(v) Types and characteristics of 
deicing/anti-icing fluids, if used by the 
certificate holder.

(vi) Cold weather preflight inspection 
procedures;

(vii) Techniques for recognizing 
contamination on the airplane. 
* * * * *

PART 135— AIR TAXI OPERATORS 
AND COMMERCIAL OPERATORS

4. The authority citation for part 135 
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1355(a), 1421 
through 1431, and 1502; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12,1983).

5. Section 135.227 is amended by 
revising paragraph (a), by redesignating 
paragraphs (b) through (e) as paragraphs
(c) through (f), respectively, and by 
adding a new paragraph (b) to read as 
follows:
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§ 135.227 Icing conditions: Operating 
limitations.

(a) No pilot may take off an aircraft 
that has frost, snow, or ice adhering to 
any rotor blade, propeller, windshield, 
wing, stabilizing or control surface, to a 
powerplant installation, or to an 
airspeed, altimeter, rate of climb, or 
flight attitude instrument system, except 
under the following conditions:

(1) Takeoffs maybe made with frost 
adhering to the wings, or stabilizing or 
control surfaces, if the frost has been 
polished to make it smooth.

(2) Takeoffs may be made with frost 
under the wing in the area of the fuel 
tanks if authorized by the 
Administrator.

(b) No certifícate holder may 
authorize an airplane to take off and no 
pilot may take off an airplane any time 
conditions are such that frost, ice, or 
snow may reasonably be expected to 
adhere to the airplane unless the pilot 
has completed all applicable training as 
required by § 135.341 and unless one of 
the following requirements is met:

(1) A pretakeoif contamination check, 
that has been established by the 
certificate holder and approved by the 
Administrator for the specific airplane 
type, has been completed within five 
minutes prior to takeoff. A pretakeoff 
contamination check is a check to make 
sine the wings and control surfaces are 
free of frost, ice, or snow.

(2) The certificate holder has an 
approved alternate procedure and under

that procedure the airplane is 
determined to be free of frost, ice, or 
snow.

(3) The certificate holder has an 
approved deicing/anti-icing program 
that complies with § 121.629(c) of this 
chapter and the takeoff complies with 
that program.
* * * * *

6. Section 135.345 is amended by 
republishing the introductory text of 
paragraph (b), revising the introductory 
text of paragraph (b)(6), removing “and” 
at the end of paragraph (b)(6)(h), adding 
“and” at the end of paragraph (b)(6)(iii), 
and adding a new paragraph (b)(6)(iv) to 
read as follows:

§ 135.345 Pilots: Initial, transition, and 
upgrade ground training. 
* * * * *

(b) For each aircraft type— 
* * * * *

(6) Knowledge and procedures for—
* * * * *

(iv) Operating airplanes during 
ground icing conditions (i.e., any time 
conditions are such that frost, ice, or 
snow may reasonably be expected to 
adhere to the airplane), if the certificate 
holder expects to authorize takeoffs in 
ground icing conditions, including:

(A) The use of holdover times wnen 
using deicing/anti-icing fluids;

(B) Airplane deicing/anti-icing 
procedures, including inspection and 
check procedures and responsibilities;

(C) Communications;

(D) Airplane surface contamination 
(i.e., adherence of frost, ice, or snow) 
and critical area identification, and 
knowledge of how contamination 
adversely affect^ airplane performance 
and flight characteristics;

(E) Types and characteristics of 
deicing/anti-icing fluids, if used by the 
certificate holder;

(F) Cold weather preflight inspection 
procedures;

(G) Techniques for recognizing 
contamination on the airplane;

* * *

7. Section 135.351(b)(2) is revised to 
read as follows:

§ 135.351 Recurrent training.
* * * * *

(b) * * *
(2) Instruction as necessary in the 

subjects required for initial ground 
training by this subpart, as appropriate, 
including low-altitude windshear 
training and training on operating 
during ground icing conditions, as 
prescribed in § 135.341 and described in 
§ 135.345, and emergency training.
* * * * *

Issued in Washington, DC, on September
1 5 ,1 9 9 3 .
William J. White,
Acting Director, Flight Standards Service.
[FR Doc. 9 3 -2 3 1 5 0  Filed 9 -1 7 -9 3 ;  11:55 am ]  
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By the President of the United States of A m erica 

A Proclam ation
September 17, 1787, is one of the most important, yet ironically one of 
the least known, dates in American history. On that day the delegates 
to the Philadelphia Convention completed their work by signing and report
ing to the Continental Congress their proposed Constitution of the United 
States. Despite the enormous growth of our Nation in  terms of population, 
industry, culture, and technology since 1787, the document drafted by 55 
patriots during that summer in Philadelphia remains the fundamental law 
of our land.
Chief Justice Marshall wrote that the Constitution was “designed to approach 
immortality as nearly as human institutions can approach it ."  Our Constitu
tion is by far the oldest written framework for government in existence. 
The extraordinary longevity of the Constitution suggests that the British 
statesman W illiam Gladstone was not exaggerating when he described our 
Constitution as “the most wonderful work ever struck off at a given time 
by the brain and purpose of man. ”
The Constitution’s endurance is, of course, a tribute to the wisdom and 
statesmanship of the Framers. But it is also a tribute to our continuing 
commitment to the fundamental precept of constitutionalism. The Constitu
tion has served us well, but the same document, if  given to a people 
without an appreciation of and a commitment to the rule of law, would 
be worse than useless. Thus, as we mark the 206th anniversary of the 
signing of the Constitution, we celebrate not only the genius of the Founders, 
but also the fidelity of oùr people to the principles embodied in  the Constitu
tion.
If we are to maintain that commitment to government under law, we need 
to read and study the Constitution. Only by becoming familiar with its 
provisions can we understand and truly appreciate the Constitution’s prin
ciples. Among the groups of Americans that have demonstrated their famili
arity with the Constitution are naturalized Americans. As part of the natu
ralization process, persons seeking citizenship must pass an examination 
on the principles of American Government. That hundreds of thousands 
of people come to this country every year with the dream of becoming 
American citizens eloquently attests to the success of the venture in self- 
government launched by our Constitution. It is the duty of all Americans 
to understand this document and the rights and responsibilities it conveys.

In commemoration of the signing of the Constitution, and in recognition 
of all those who as citizens of this Republic share the responsibility for 
preserving and protecting our constitutional heritage, the Congress has des
ignated September 17, 1993, a s '“Citizenship Day” and the week beginning 
September 1 7 ,1 9 9 3 , as “Constitution W eek.”
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iK )W , THEREFORE, I, WILLIAM J. CLINTON, President of the United States 
o f America, do hereby proclaim September 17, 1993, as “Citizenship Day” 
and the week beginning September 17, 1993, as “Constitution W eek." I 
call upon the people of the United States to observe these occasions with 
appropriate ceremonies and activities, and I urge them to devote themselves 
to the study and discussion of the Constitution.

I  further call upon the officials o f the Government to display the flag of 
the United States on all Government buildings on September 17, 1 9 9 3  
in  honor o f Citizenship Day.

IN WITNESS WHEREOF, I have hereunto set my hand this seventeenth 
day o f September, in the year o f our Lord nineteen hundred and ninety- 
three, mid of the Independence of the United States o f America the two 
hundred and eighteenth.
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To fax your orders (202) 512-223

subscriptions to PU BLIC LAWS for the 103d Congress, 1st Session, 1993 for $156 per Subscription.

The total cost of my order is $____________ International customers please add 25% . Prices include regular domestic
postage and handling and are subject to change.

(Company or Personal Name) (Please type or print)

(Additional address/attention line)

(Street address)

(City, State, ZIP Code)

(Daytime phone including area code)

(Purchase Order No.)
Y E S

May we make your name/address available to other mailers? I__ I
N O□

Please Choose Method of Payment:
□  Check Payable to the Superintendent of Documents

□  GPO Deposit Account

□  VISA or MasterCard Account

- [

(Credit card expiration date)
Thank youfoi 

your order!

(Authorizing Signature)

Mail To: New Orders, Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 j



Public Papers 
of the
Presidents 
of the
United States
Annual volumes containing the public messages 
and statements, news conferences, and other 
selected papers released by the White House.

Volumes for the following years are available: other 
volumes not listed are out of print.

Ronald Reagan
1963
(Book I ) ....... .......... .$31.00

1983
(Book II) ......... .......... .$32.00

1984
(Book I ) ..........
1Q84
(Book II) ......... .......... .$36.00

1985
(Book I ) .......... ..........$34.00

1985
(Book II) ........ .......... $30.00

1966
(Book I ) .......... .......... .$37.00

1986
(Book II) ...........$35.00

1987
(Book I ) ___.....

1987
(Book I I ) .......... ......... 435.00

George Bush 

1989
(Book I ) ________

1989
(Book II)________

1990
(Book I ) ......__ ....

1990
(Book I I )_______ ..441.00

1991
(Book I ) ................ ...$41.00

1991
(Book I I ) ...............

1992
(Book I ) ............... .....$47.00

1988
(Book I ) .......... ......$39.00

1988x89
(Book I I ) ------------- .$38.00

Published by the Office of the Federal Register. National 
Archives and Records Administration

Mail order to:
New Orders, Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA  15250-7954
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Guide to 
Record 
Retention 
Requirements
in the Code of 
Federal Regulations (CFR)
GUIDE: Revised January 1, 1992 

SUPPLEMENT: Revised January 1, 1993

The GUIDE and the SUPPLEMENT should 
he used together. This useful reference tool» 
compiled from agency regulations, is designed 
to assist anyone with Federal recordkeeping 
dbligathms.

The various abstracts in the GUIDE tell the 
user (1) what records must he kept, (2) who must 
keep them, and (3) how knag they must be kept.

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation «rat easy 
reference to the source document.

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration.

Superintendent of Documents Publications Order Form  

□  YES , please send me the following:
Order Processing Code: 

* Charge your order.
f t  Easy*

To fox your orders (202) 512-2251

copies of the 1992 GUIDE TO RECORD RETENTION REQUIREMENTS IN THE CFR 
S/N 069-000-00046-1  at $15.00 each.

copies of the 1993 SUPPLEMENT TO THE GUIDE, S/N 069-001-00052-1 at $4.50 each.
The total cost of my order is $L

postage and handling and are subject to change.
. International customers please add 25%. Pikes include regular domestk

(Company or Personal Name) (Please type or print)

(Additional address/attention line)

(Street address)

(Cky, State, ZIP Code)

(Daytime phone including area code) 

(Purchase Order No.)
Y B S  N O

wwfcr jaw  ««■eteddtrm  —  flnfck  W other — ifcn tfD  Q

Please Chouse Method of Payment:
□  Check RçaWe to die Superintendent of Documents 

"□GPO Deposit Account

S—i VISA or MasterCard Account

ETTIT r r r r r r r r n  i 1 in
I (Credit card expiration date) Thank you for 

your a id a i

(Authorizing Signature)

Mail To: New Orders, Superintendent of Documents 
P.Q. Box 371954, Pittsburgh, PA 15250-7954May we



)rder Now[
he United States 
iovernment Manual 
993/94
Mhe official handbook of the Federal Government, 
Manual is the best source of information on the 
¡vities, functions, organization, and principal officials

I
 lie agencies of the legislative, judicial, and executive 
nches. It also includes information on quasi-official 
ndes and international organizations in which the 
ted States participates.

Particularly helpful for those interested in where to go 
who to see aljout a subject of particular concern is 

h agency's "Sources of Information" section, which 
vides addresses and telephone numbers for use in 
pining specifics on consumer activities, contracts and 
nts, employment, publications and films, and many 

areas of citizen interest. The Manual also includes 
nprehensive name and agency/subject indexes. 
t)f significant historical interest is Appendix C, 
ch lists the agencies and functions of the Federal 
pernment abolished, transferred, or changed in 
ne subsequent to March 4, 1933. 
he Manual is publ ished by the Office of the Federal 
pster, National Archives and Records Administration.

0.00 per copy

Superintendent of Documents Publications Order Form
Pressing Code:

395 Charge your order.
It’s easyl

To fax your orders (202) 512-2250

D YES, please send m e ----- -----copies of the The United States Government Manual, 1993/94 S/N 069-000-00053-3
at $30.00 ($37.50 foreign) each.

The total cost of my order is $ --------------. Price includes regular domestic postage and handling and is subject to change.

The United States
Government Manual 1993/94

8

Ipany or personal name) (Please type or print)

f’ional address/attention line) 

paddress)

F t̂e, Zip code) *

P®e phone including area code)

Pase order no.)

Please choose method o f payment:
□  Check payable to the Superintendent of Documents
□  G PO  Deposit A ccount | | __  | | | — Q

□  V ISA  ÜI M asterCard Account

'■ ~ T ~ i 1 l i  1 1

(Credit card expiration date) Thank y o u fo r
yo u r order!

(Authorizing signature) (Rev 9/93)

Mail to: Superintendent of Documents
P.O. B ox 371954, Pittsburgh, PA 15250-7954



New Publication
List of CFR Sections 
Affected
1 9 7 3 - 1 9 8 5  

A Research Guide
These four volumes contain a compilation of the "List oi 
CFR Sections Affected (LSA)” for the years 1973 thro^ 
1985. Reference to these tables will enable the user to 
find the precise text of CFR provisions which were in 
force and effect on any given date during the period 
covered.

Volume l (Titles 1 thru 1 6 ).......... ........ ..
Stock Number 069-000-00029-1

Volume II (Titles 17 thru 2 7 ) . . . . . . . . .
Stock Number 069-000-00030-4

Volume III (Titles 28 thru 41) . . . . . . . . .
Stock Number 069-000-00031-2

Volume IV (Titles 42 thru 5 0 ) . . . . . . . .
Stock Number 069-000-00032-1

. $27.0( 

. $25.0« 

.$28,

. $25,(X

Superintendent of Documents Publications Order Form

% 9 6 r  C h a ra e*o%3 ° :% ) 9 S S
Please Type or Print (Farm is aligned for. typewriter use.) lb fex your orders and inquiries—(202) 512-US 
Prices include regular domestic postage and handling and are good through 12/92. After this date, please call O der an 
Information Desk at 2 0 2 -7 8 3 -3 2 3 8  to verify prices. International customers please add 25% .

Qty. Stock Number Tide Price
Each

I - Total, 
! Price

1 0 2 1 -602 -00001-9 Catalog—Bestselling Government Books ! FREE i FREEL

Total for Publications

(Company or persona] name) (Please type or prim;)

(Additional address/attention line)

(Street address)

Please Choose Method of Payment:
I l Check payable to the Superintendent o f  Documents

□  GPO Deposit A c c o u n t ________!__ _____ ZH Q

d i  VISA or MasterCard Account

n r .................................. m  1 i t  J
(City, State, ZIP Code)

t  > (Credit card expiration date) Thank you fo r your ordtf'
(Daytime phone including ares code)

Mail order to:
New Orders, Superintendent of Documents 
P A  Box 371954, Pittsburgh, PA 15250-7954

(Signature) " 5*»5:
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